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The Evolution and Current State of Health Insurance Coverage for Transgender Care 
(revised on April 20, 2018)1 

 

 Overarching protection for Medicaid, Medicare, Marketplace Coverage = Section 1557 of the 
ACA/Obamacare. This is the main, federal protection from discrimination in healthcare, and it applies to federally-
funded health programs, such as the three Ms: Medicaid, Medicare, Marketplace.  

o March 23, 2010: the Affordable Care Act (ACA or Obamacare), was signed into law by President Obama, 
including section 1557 which prohibits discrimination in federally-funded health programs based on sex. The 
Department of Health and Human Services Office of Civil Rights (OCR) was designated as the responsible 
agency to enforce section 1557.   

o July 12, 2012: In a letter to the National Center for Lesbian Rights (NCLR), OCR clarified that sex-based 
discrimination includes discrimination on the basis of gender identity and sex stereotypes under Section 
1557.2 The section also prohibits discrimination regardless of actual or perceived sexual orientation or gender 
identity of the individuals involved.   

o May 11, 2015: the Departments of Labor (DOL), Health and Human Services (HHS), and the Treasury 
(collectively, the Departments) jointly published clarification of coverage for preventative services under the 
ACA.3 Among other things, the guidance explicitly provides that insurers cannot deny coverage or charge for 
“sex-specific recommended preventive services” based on an individual’s sex assigned at birth, gender 
identity, or recorded gender identity.4  

o July 18, 2016: the final rule on section 1557 became effective. The rule underscored that sex discrimination 
includes discrimination based on gender identity/expression and expressly prohibited transgender care 
exclusions in marketplace insurance plans as of 2017.5   

o December 31, 2016: a federal court suspended OCR’s authority to enforce section 1557 complaints. But, people 
still have a private right of action to file a lawsuit in federal court under this law.  

o June 2017: HHS asked the public to suggest what healthcare regulations they should get rid of. By doing so, 
they were setting the stage to justify rollbacks of all kinds of health-related protections (like 1557 regs).6 
Subsequently, HHS announced that it had written a draft proposal to roll back and rewrite the 1557 
regulations so that it no longer recognizes transgender people.7 This draft is still under review by DOJ.  

o January 2018: HHS proposed a broadly-written regulation that would allow providers to refuse service based 
on religious or moral grounds.8 WWH submitted a comment.9   

o As of April 2018, Section 1557 continues to protect transgender patients from discriminatory denials of care 
and coverage based on their gender identity or transgender status.10  

                                                           
1 Prepared by Krisztina E. Szabo, Staff Attorney at Whitman-Walker Health (kszabo@whitman-walker.org). Please note that this is not a 
comprehensive overview of applicable laws, regulations, and policies. Moreover, this overview does not address self-funded or self-insured 
employer-based health insurance plans.  
2 http://www.nachc.org/wp-content/uploads/2015/06/OCRLetterJuly2012.pdf  
3 https://www.cms.gov/CCIIO/Resources/Fact-Sheets-and-FAQs/Downloads/aca_implementation_faqs26.pdf  
4 Id. (A talking point memo accompanying the guidance offers, “[t]his means, for example, that a transgender man with an intact cervix can 
get coverage without cost sharing for a pap smear, if recommended by his provider”).  
5 1557 regs: https://s3.amazonaws.com/public-inspection.federalregister.gov/2016-11458.pdf; comprehensive overview by NCTE: 
http://www.transequality.org/sites/default/files/HHS-1557-FAQ.pdf  
6 https://medium.com/@TransEquality/you-can-help-beat-the-next-threat-to-trans-health-care-9d2c99f0d12b (“We want to emphasize 
that repealing the regulation implementing Section 1557 would not change the meaning of Section 1557 itself. Trans people who faced 
discrimination by a hospital or health plan could still sue in court with or without that regulation. But it would likely lead to a lot more 
discrimination”).  
7 https://transequality.org/1557-FAQ; https://medium.com/@TransEquality/trump-health-officials-prepare-to-promote-anti-trans-
discrimination-5cc7f8160df  
8 U.S. Dep’t. of Health & Human Serv., Protecting Statutory Conscience Rights in Health Care; Delegations of Authority, 83 Fed. Reg. 
3880, 3917 (Jan. 26, 2018). 
9 https://www.regulations.gov/document?D=HHS-OCR-2018-0002-69718 
10 Rumble v. Fairview Health Services, 2015 WL 1197415 (D. Minn. March 16, 2015) (Affordable Care Act, Section 1557). See also Whitaker v. 
Kenosha Unified School District No. 1 Board of Education, 858 F.3d 1034 (7th Cir. 2017) (analogous protection against sex discrimination in Title 

mailto:kszabo@whitman-walker.org
http://www.nachc.org/wp-content/uploads/2015/06/OCRLetterJuly2012.pdf
https://www.cms.gov/CCIIO/Resources/Fact-Sheets-and-FAQs/Downloads/aca_implementation_faqs26.pdf
https://s3.amazonaws.com/public-inspection.federalregister.gov/2016-11458.pdf
http://www.transequality.org/sites/default/files/HHS-1557-FAQ.pdf
https://medium.com/@TransEquality/you-can-help-beat-the-next-threat-to-trans-health-care-9d2c99f0d12b
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https://www.regulations.gov/document?D=HHS-OCR-2018-0002-69718
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 Insurance sold on State marketplaces, State employee benefits, and State Medicaid: some states issued laws or 
regulations to underscore that sex-based discrimination in healthcare is prohibited:  

o District of Columbia: 

 March 15, 2013: DC’s insurance authority: Department of Insurance, Securities, and Banking (DISB) 
released a bulletin instructing health insurers to remove language that discriminates on the basis of 
gender identity and expression.11    

 February 27, 2014:  DISB issues a follow-up bulletin to clarify discrimination based on gender 
identity/expression, define gender dysphoria, note that medical necessity determination shall be 
made based on WPATH Standards of Care, and to designate itself as the agency in charge to enforce 
the non-discrimination in health insurance mandate. On the same day, DC Mayor Vincent Gray 
announced that public and private health insurance plans that the DC government regulates 
(including Medicaid, DC government employee insurance, and private plans sold on DC’s health 
exchange) are required to cover transition-related care.12  

 The current DC Medicaid clinical policy covers a lot of gender-confirming procedures, but also 
contains a problematic list of excluded surgeries.13 

o Maryland: 

 July 14, 2015: State of Maryland has changed its employee health benefits policy to remove language 
that denied coverage to transgender state employees for transition-related health care. 

 December 10, 2015: The Maryland Insurance Authority issued an insurance bulletin that removed all 
coverage exclusions for gender-confirming care from health plans sold on the Maryland insurance 
marketplace. At the same time, state regulations on Maryland Medicaid were also amended to take 
out the blanket exclusion on gender-confirming care.  

o Other states:  

 At least 20 jurisdictions have laws/regs/bulletins/guidance affirming coverage for gender-confirming 
care in marketplace plans: CA, CO, CT, DC, DE, HI, IL, MA, MD, MI, MN, MT, NV, NJ (as of 
Nov 2017), NY, OR, PA, RI, VT, WA.14  

 We know of 16 jurisdictions with Medicaid coverage for gender-confirming care: CA, CO, CT, DC, 
MA, MD, MN, MT, NH (as of Oct 2017), NJ (as of Nov 2017), NY, OR, PA, RI, VT, WA. In 
addition, we think that Medicaid coverage for gender-confirming care is in the works for IL (rules are 
pending), DE, and IA. 

 Medicare:  
o May 30, 2014: the Department of Health and Human Services (HHS) Departmental Appeals Board (DAB) 

decided that the National Coverage Determination (NCD) from 1989 categorically excluding coverage for 
“transsexual surgery” was medically outdated and discriminatory.15  

o September 2016: Centers for Medicare & Medicaid Services (CMS) declined to issue an NCD; therefore there is 
no clear guidance on how to render coverage decisions for gender-confirming surgeries.16  

                                                           
IX protects transgender students); EEOC v. R.G. v. G.R. Harris Funeral Homes, Inc., __ F.3d __, 2018 WL 1177669 (6th Cir. March 7, 2018) 
(analogous protection against sex discrimination in Title VII protects transgender workers).    
11 DISB Bulletin 13-IB-01-30/15 Rev’d (clarifying the Department of Insurance, Securities and Banking’s  position regarding the 
application of D.C. Official Code § 31-2231.11, Unfair Discrimination, as it pertains to insurance companies writing health insurance in the 
District of Columbia), http://disb.dc.gov/sites/default/files/dc/sites/disb/publication/attachments/Bulletin-
ProhibitionDiscriminationBasedonGenderIdentityorExpressionv022714.pdf.  
12 D.C. Dep’t of Health Care Fin., Non-Discrimination in the District’s State Medicaid Program Based on Gender Identity or Expression 
(Feb. 27, 2014), http://dhcf.dc.gov/MedicaidPolicy-GenderIdentity.   
13 https://dhcf.dc.gov/sites/default/files/dc/sites/dhcf/release_content/attachments/Policy%20%23%20OD-001-
17_Gender%20Reassignment%20Surgery.pdf (see page 6 for exclusions) 
14 https://transcendlegal.org/state-health-insurance-bulletins  
15 https://www.hhs.gov/sites/default/files/static/dab/decisions/council-decisions/m-15-1069.pdf   
16 The memorandum proposes to maintain the status quo, namely, that CMS will not issue an NCD and instead leave coverage 
determinations to local Medicare Administrative Contractors on an individual claim basis. It bases this proposal on the conclusion that 
there is insufficient evidence to determine whether coverage of gender reassignment surgery by Medicare would be beneficial and asks for 
further studies to be conducted on the issue. 

http://disb.dc.gov/sites/default/files/dc/sites/disb/publication/attachments/Bulletin-ProhibitionDiscriminationBasedonGenderIdentityorExpressionv022714.pdf
http://disb.dc.gov/sites/default/files/dc/sites/disb/publication/attachments/Bulletin-ProhibitionDiscriminationBasedonGenderIdentityorExpressionv022714.pdf
http://dhcf.dc.gov/MedicaidPolicy-GenderIdentity
https://dhcf.dc.gov/sites/default/files/dc/sites/dhcf/release_content/attachments/Policy%20%23%20OD-001-17_Gender%20Reassignment%20Surgery.pdf
https://dhcf.dc.gov/sites/default/files/dc/sites/dhcf/release_content/attachments/Policy%20%23%20OD-001-17_Gender%20Reassignment%20Surgery.pdf
https://transcendlegal.org/state-health-insurance-bulletins
https://www.hhs.gov/sites/default/files/static/dab/decisions/council-decisions/m-15-1069.pdf
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o Medicare should make surgery coverage decisions on a case-by-case basis, but the process is differs based on 
the type of Medicare beneficiaries have:  

 Original Medicare: has no prior authorization process, which means that claims are submitted to a 
beneficiary’s regional Medicare Administrative Contractor (MAC) after the surgery. We know of only 
one MAC, Palmetto GBA, that created an Local Coverage Decision (LCD) in order to decide claims 
for gender-confirming surgeries and covered benefits are very limited.17 Medicare beneficiaries have 
the right to appeal a MAC’s initial decision within 120 days of receiving the denial notice.18  

 Private Medicare (Medicare Advantage/Part C, Medicare Cost Plus): works similar to commercial or 
marketplace plans, so there is usually a prior authorization process for surgery and the insurance 
company renders a decision based on its clinical policy on transgender care. Denials of coverage can 
be appealed and appeal procedures vary by plan.  

 

 Federal Employees: 
o June 13, 2014: the federal Office of Personnel Management (OPM) issued a letter to the Federal Employee 

Health Benefits Program (FEHB) insurers stating that the agency is no longer requiring that insurance carriers 
offering health insurance to federal employees exclude coverage for transition-related care in the 2015 plan 
year.19 Previously, federal health plans were mandated to exclude transition-related care.  

o June 23, 2015: OPM issued another letter to insurers that 2016 federal employee health plans may not contain 
blanket exclusion on gender-confirming care.20  

o In 2018, we still see some FEHB plans with blanket exclusions on transgender care. Most of the FEHB plans 
appear inclusive and cover some care, but often contain a list of excluded procedures (that are deemed 
cosmetic).   

o Federal employees may proceed with administrative insurance appeals, but should also consider filing an 
employment discrimination complaint against OPM.21  
 

 Federal contractors: 
o June 16, 2014: President Obama signed an Executive Order barring discrimination or harassment gender 

identity or sexual orientation against employees of federal contractors and employees of the federal 
government.22    

o This EO is still in effect and the Department of Labor’s Office of Federal Contract Compliance Programs 
(OFCCP) is accepting discrimination complaints.23  
 

 Veterans: 
o VA provides “gender transition counseling, evaluations for hormone therapy, and evaluations for gender 

transition surgeries,” but not gender-confirming surgeries.24  

                                                           
17 Palmetto GBA’s LCD, Gender Reassignment Services for Gender Dysphoria, No: A53793 https://www.cms.gov/medicare-coverage-
database/details/article-details.aspx?articleId=53793  
18 http://www.medicare.gov/claims-and-appeals/file-an-appeal/appeals.html; for general information about the appeals process, see: 
http://www.cms.gov/Medicare/Appeals-and-Grievances/MMCAG/. 
19 http://www.opm.gov/healthcare-insurance/healthcare/carriers/2014/2014-17.pdf. 
20 FEHB Program Carrier Letter No. 2015-12, “Covered Benefits for Gender Transition Services” (June 23, 2015), 
https://www.opm.gov/healthcare-insurance/healthcare/carriers/2015/2015-12.pdf.  
21 https://www.eeoc.gov/federal/fed_employees/complaint_overview.cfm.  
22 Office of Federal Contract Compliance Programs, Facts on Executive Order 11246 — Affirmative Action, available at 
http://www.dol.gov/ofccp/regs/compliance/aa.htm (revised Jan., 2002).  
23 https://www.dol.gov/ofccp/LGBT/LGBT_FAQs.html  
24 DEP’T OF VETERANS AFFAIRS, Providing Health Care for Transgender and Intersex Veterans, VHA Directive 2013-003 (2013, rev’d on 
Jan. 19, 2017) http://www.va.gov/vhapublications/ViewPublication.asp?pub_ID=2863; 
https://www.va.gov/HEALTH/NewsFeatures/2017/January/Transgender-Vets-the-VA-and-Respect.asp;  
https://www.patientcare.va.gov/LGBT/index.asp.  

https://www.cms.gov/medicare-coverage-database/details/article-details.aspx?articleId=53793
https://www.cms.gov/medicare-coverage-database/details/article-details.aspx?articleId=53793
http://www.medicare.gov/claims-and-appeals/file-an-appeal/appeals.html
http://www.cms.gov/Medicare/Appeals-and-Grievances/MMCAG/
http://www.opm.gov/healthcare-insurance/healthcare/carriers/2014/2014-17.pdf
https://www.opm.gov/healthcare-insurance/healthcare/carriers/2015/2015-12.pdf
https://www.eeoc.gov/federal/fed_employees/complaint_overview.cfm
http://www.dol.gov/ofccp/regs/compliance/aa.htm
https://www.dol.gov/ofccp/LGBT/LGBT_FAQs.html
http://www.va.gov/vhapublications/ViewPublication.asp?pub_ID=2863
https://www.va.gov/HEALTH/NewsFeatures/2017/January/Transgender-Vets-the-VA-and-Respect.asp
https://www.patientcare.va.gov/LGBT/index.asp
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o Patients who are denied care may file a complaint with the Veterans Administration’s External Discrimination 
Complaints Program or contact a Patient Advocate at their VA Medical Center.25  
 

 TRICARE: 
o “TRICARE covers hormone therapy and psychological counseling for gender dysphoria … TRICARE 

generally doesn’t cover surgery for gender dysphoria. However, active duty service members may request a 
waiver if their provider deems surgery medically necessary.”26  

o Members may challenge denials by filing a complaint with TRICARE27  

 

                                                           
25 http://www.va.gov/orm/ and http://www.va.gov/health/patientadvocate 
26 https://tricare.mil/CoveredServices/IsItCovered/GenderDysphoriaServices; TRICARE clinical policy on addressing gender dysphoria:  
http://manuals.tricare.osd.mil/DisplayManualPdfFile/TP08/175/ChangeOnly/tp08/c7s1_2.pdf.  
27 http://tricare.mil/ContactUs/FileComplaint.aspx  

http://www.va.gov/orm/
http://www.va.gov/health/patientadvocate
https://tricare.mil/CoveredServices/IsItCovered/GenderDysphoriaServices
http://manuals.tricare.osd.mil/DisplayManualPdfFile/TP08/175/ChangeOnly/tp08/c7s1_2.pdf
http://tricare.mil/ContactUs/FileComplaint.aspx


 

HEALTH INSURANCE COVERAGE FOR GENDER-CONFIRMING CARE 
 

Gender-confirming care includes a variety of medical treatments that help you transition, such as: hormone therapy, counseling, surgery, or other medical 
services (ex: hair removal and voice therapy1).  Insurance coverage for gender-confirming care depends on three things: 
 

1. Is the gender-confirming care medically necessary for you? Medical necessity is a technical term used by insurance to describe treatment 
that providers consider to be vital for a particular patient.  

 

 Gender-confirming care is often medically necessary for people diagnosed with gender dysphoria.  To show medical necessity, a patient’s providers 
prepare supporting documentation based on medical guidelines. Your WWH providers and Trans Care Navigator can help to ensure that your 
surgeon has all the medical necessity documentation.  

 When a procedure is medically necessary, insurance should cover it. If it is not medically necessary (but instead it is determined to be cosmetic, 
elective, or experimental), then insurance will not cover it. Sometimes insurance plans make mistakes in determining medical necessity and deny 
coverage in error. These errors can often be challenged through insurance appeals.   

 

2. Are there qualified providers/surgeons who accept your insurance?  
 

3. Will your insurance cover the care you need? Depends on the type of your insurance and where you live/work (see next page).  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 
 

                                                           
1 At this time, we are not aware of providers who can bill insurance for these services. Therefore, we recommend paying out-of-pocket for these procedures, keeping the receipt, and asking WWH 
Legal Services to help request reimbursement from your insurance. While we cannot guarantee that the reimbursement will be approved, we can help you with the request. 

IMPORTANT THINGS TO KEEP IN MIND: 
 If your insurance refuses to cover hormones or surgery, call WWH Legal Services at 202-939-7627 or email us at contact-legal@whitman-walker.org as 

soon as possible. First, we will do an intake (either by phone or in person) and then our attorneys will review your case to determine how we can assist you. 
To evaluate your case, we will need:  

o Denial letter from your insurance,  
o Copy of your insurance card, 
o Long insurance policy document that describes your benefits and exclusions in detail (if you can easily access it), and  
o Signed medical release and appointment of representative forms, authorizing us to talk to your providers and insurance plan.   

 Appealing insurance denials is time-sensitive with short deadlines (some as short as 20 days), so it is important to look for legal help right away.  
 Challenging insurance denials often take time, ranging from several weeks to many months.  
 Do not get discouraged if your insurance tells you that transition-related care is excluded because you may still have rights and legal protections available.  
 Plan for your post-surgery recovery, such as: taking medical/disability leave from work, social support network, insurance co-pays or deductibles, etc.  
 Preventive services (routine, diagnostic exams, such as mammograms, prostate exams, and pap tests) should always be covered, regardless of your gender 

identity/expression or the gender marker on your insurance or ID (and even after you change your name or gender marker).  
 It is against Federal law (and some state/local laws) for hospitals, health centers, or medical providers to refuse to treat you, turn you away, or mistreat 

you because of your gender identity or expression (ex: not using your preferred name or gender pronouns). If this happens, please call WWH Legal Services.   
 

mailto:contact-legal@whitman-walker.org


 

COVERAGE OF TRANSGENDER CARE IN THE DC AREA – based on type of insurance2  

 
 
 
 

Section 1557 of the Affordable Care Act (ACA or “Obamacare”) protects from discrimination in healthcare based on gender identity. Other 
federal protections as well as state or local laws may also apply.      
 
 MEDICAID, MEDICARE, OR PURCHASED INSURANCE FROM THE MARKETPLACE  

 

 DC MD VA 

MARKETPLACE 
PLANS 

All plans sold on DC Health Link must 
cover gender-confirming care. 

All Maryland Health Connection plans must 
cover transition-related care. 

Most 2018 federal marketplace plans sold in 
Virginia do not expressly cover gender-

confirming care. VA has no state protections. 

MEDICAID 

DC Medicaid covers hormones, some 
surgery, and counseling. 

DC Alliance covers only hormones. 

MD Medicaid covers hormones, some surgery, 
and counseling. 

VA Medicaid may cover hormones and 
counseling – contact a lawyer for more 

information on surgery coverage. 

MEDICARE 
Medicare should cover gender-confirming care, but in practice we see routine denials for surgery. 

Medicare denials can be and should be appealed.   
 

 EMPLOYMENT-BASED (SELF OR THROUGH PARENT/SPOUSE’S EMPLOYER)  
 

When an employment-based plan does not cover gender-confirming care, it may be a form of employment discrimination. Because these cases can be complex 
and have varying deadlines (private employer: 180 or 300 days; federal employer: 45 days), we recommend contacting an attorney as soon as possible. 
 

PRIVATE EMPLOYER 
Ask your HR 

department if your 
plan is “self-

insured” 

 Fully-Insured (or fully-funded) plans: should cover gender-confirming care; state/local laws may also apply. 

 Self-insured (or self-funded) plans: are group plans that larger employers fund and design on their own, and then hire a health 
insurance company to administer them (making them look like fully-insured plans). Many self-insured plans do not cover 
surgeries, but exclusions can be challenged through employment discrimination complaints. 

 

STATE EMPLOYEES 

 
DC and MD state employees are covered for gender-confirming care.  Contact a lawyer for questions about other states. 

FEDERAL 
EMPLOYEES 

 Non-military federal sector: Some federal employee plans still exclude transgender care. The plans that do cover surgeries 
often limit the types of surgeries covered (beware of 45 day appeal deadline). 

 Federal contractors: Plans should cover transgender care with some exclusion on types of surgeries. 

 Tricare: covers hormones and counseling. It generally doesn’t cover surgery, but active duty service members may request a 
waiver if their provider deems surgery medically necessary. 

 Veterans: VHA covers hormones and counseling, but not surgery (may cover follow-up surgeries to address complications).  

                                                           
2 This information is current as of April 20, 2018. Please note that there may be additional protections available, especially under Medicaid/Medicare, insurance, consumer protection, contract, or 
human rights laws and regulations. For more information, please call WWH Legal Services at 202-939-7627 or email us at contact-legal@whitman-walker.org.  

mailto:contact-legal@whitman-walker.org
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INTRODUCTION  

This guide is to help you appeal decisions by your insurance company denying 

trans related medical care. The information should be useful if you are on Medicaid, or if 

you have health insurance through your employer. If you have coverage through your 

employer you may have additional ways to challenge the denial.1   

Under federal law, health insurance companies are required to cover medically 

necessary care.2 Medical necessity is determined on a case-by-case basis by your treating 

physician or operating surgeon. Unfortunately, your insurance provider may deny 

coverage, even after your doctor had determined that the medical treatment is necessary. 

This is because health insurance providers often adopt a narrow interpretation of medical 

necessity and categorize many surgeries necessary for transition as “cosmetic.” Getting 

an insurance company to recognize that your medically prescribed treatment is not 

cosmetic can be difficult and time-consuming. There are, however, ways to challenge this 

denial, and you can take these first steps without a lawyer.   

Appealing the denial coverage by your insurance company can be an emotional 

and painful process. The time you have to take to appeal slows down and delays your 

medical transition.  You have to fight for medically necessary healthcare that you have a 

right to legally. It is important that you stay strong in order to be an advocate for your 

own health and well-being. To achieve the best outcome for yourself, which can help 

others in the transgender community, focus on your goal and move forward with 

confidence.  

 

                                                        
1 We suggest speaking with your Human Resources team if you have problems with the insurance provider.  
2 Planned Parenthood Affiliates of Michigan v. Engler, 73 F3d 634, 636 (C.A. 6, 1996) (interpreting 42 

U.S.C. 1396a(a)(10) and d(a)). See also Beal v. Doe, 432 U.S. 438 (1977).  
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HOW TO USE THIS GUIDE 

Appealing the healthcare coverage denials is a multi-step process and can be 

confusing. This guide describes each step of review and appeal, but focuses on the first 

two stages of the process more closely: pre-authorization and internal appeals. You can 

navigate these two stages without a lawyer. But if the insurance company still refuses to 

cover after an internal review, you may need to go to an administrative hearing, file a 

complaint with Michigan’s Department of Insurance and Financial Services (DIFS) or go 

to court and will need a lawyer to represent you. We have included resources on how to 

find a lawyer to take your case on pro bono (free) or sliding scale basis. 
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PART I. PREAUTHORIZATION AND INTERNAL APPEALS 

PREAUTHORIZATION  

The first step in obtaining appropriate trans medical treatment is to consult with 

your doctor. Transition is a very personal process, and your doctor will create a treatment 

plan that is right for you. Your primary care physician can refer you to a surgeon if your 

transition plan includes gender confirmation surgery.  The surgeon can, in turn, create a 

treatment plan and submit a request for pre-authorization to your insurance company.  

Tip: Gender confirmation surgery is an umbrella term that covers a variety of 

different procedures. Here are a few examples:  

 Breast augmentation: uses breast implants to enhance the size and shape of 

your chest. Also called augmentation mammoplasty.  

 Mastectomy: removes the breast tissue from both breasts and creates a 

masculine appearance to the chest.  

 Vaginoplasty: creates a vagina and vulva (including mons, labia, clitoris, and 

urethral opening) and removes the male genitalia. 

 Hysterectomy: removes the uterus.3  

 

Preauthorization is where your health insurance company agrees to cover the cost 

of a procedure before it is actually done. For example, if you need chest reconstruction 

surgery, your doctor’s preauthorization request will ask your insurer to agree to cover the 

procedure before it is done. Your doctor’s office knows when a preauthorization request 

is necessary.  

Tip: if you want to see which procedures need a preauthorization yourself, you 

can check with your Certificate of Coverage. You should have received a copy of 

it when you signed up for your insurance plan. You can always call your 

insurance company’s customer service line to ask for another copy, which should 

be free. 

 

To request preauthorization, your doctor writes and submits a letter to your 

insurance company. In the letter, your doctor states that the procedure is medically 

                                                        
3 For more information about gender confirmation surgery, visit http://transhealth.phsa.ca/medical-

options/surgeries.  
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necessary and asks your insurer to approve it for coverage. You can find a sample 

preauthorization request at the end of this guide, Attachment 2. The insurance company 

then makes a decision and sends a written response to your doctor’s office and to you. 

Sometimes you may not get a letter from the insurance company directly. But your 

doctor’s office will always let you know if a preauthorization request has been denied.  

Tip: Whenever possible, ask your doctor to include more details in the request for 

preauthorization letter. If the letter explains why a procedure is medically 

necessary for you and your circumstances, it will be more persuasive. 

 

Many times a preauthorization request for transition surgery will result in the 

insurance company denying coverage. Some insurers even have blanket bans on 

transition surgeries. You can challenge this refusal. You will need to call your insurance 

provider and ask for a written letter of denial before you can appeal it.   

 

INTERNAL APPEALS 

An internal appeal is where you ask your insurance provider to review and change 

its decision. Under state laws, each insurance company is required to set up an internal 

appeals process.4 After your insurance provider issues a written denial of coverage, you 

can use the internal appeals process to challenge the decision. Keep in mind that any 

appeals process can be both detailed and time-consuming. You will need to do some 

research, collect documents, and draft an appeal that will advocate for covering your 

medical treatment. 

 

 

                                                        
4 Mich. Comp. Laws Ann. § 500.2213 (2016). 
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Researching Your Insurers Internal Appeal Process 

You should always begin by reviewing your insurance company’s guidelines on 

its internal appeals process. This information is usually available in your Member 

Handbook, which you can find online, or on the insurer’s website. Here are the links to 

Michigan’s Medicaid insurance providers and their information on internal appeals:  

 Aetna Better Health of Michigan  

 Blue Cross Blue Shield/ Blue Care Network of Michigan  

 HAP Senior Plus 

 Humana Insurance Company/ Medical Plan of Michigan 

 Priority Health Medicare 

 MeridianCare 

 

The information on these pages will describe your insurer’s internal appeal 

process and provide you with a form that you can fill out. Your insurer can have a one- or 

two-level internal appeal process. The only difference between the two is the number of 

times you can challenge the denial of coverage internally before filing an external appeal. 

More on that under the External Appeals section.  

For example, Blue Cross Blue Shield has only one internal review level and 

describes its internal appeal process this way:  

1. You or your authorized representative must send us a written 
statement explaining why you disagree with our determination 

on your request for benefits or payment. You can also use 

the Member Appeal Form (PDF) if you'd like. The form is 

optional and can be used by itself or with a formal letter of 

appeal. 

o Mail your written grievance to: 

DOL/ERISA Appeals 

Blue Cross Blue Shield of Michigan 

600 Lafayette East — Mail Code CS3A 

Detroit, MI 48231-2998 

2. We will respond to your appeal in writing within 60 days. If 
you agree with our response, the appeal ends. 

3. If you disagree with our final determination, or if we fail to 
provide it to you within 60 days of the date we received your 

https://www.aetnabetterhealth.com/michigan/members/medicare-medicaid/nonpart-d
https://www.bcbsm.com/index/common/important-information/resolving-problems/for-ppo-and-traditional-members/internal-appeals-federal-process/internal-appeals.html
https://www.hap.org/medicare/member-resources/grievances-appeals-determinations/appeals
https://www.humana.com/medicare-support/member-guidelines/exceptions-and-appeals/part-c-reconsideration
https://www.priorityhealth.com/member/contact-us/complaints/~/media/documents/grievance/mypriority-appeal-process.pdf
https://corp.mhplan.com/en/member/michigan/complete/benefits-resources/tools-resources/grievances-appeals/
https://www.bcbsm.com/content/dam/public/Consumer/Documents/help/documents-forms/bcbsm-appeal-form.pdf
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original written appeal, you may be eligible for an external 

review by an independent review organization.5  

 

Filing Your Internal Appeal  

Once you know your insurer’s internal appeals process, you can start preparing 

your appeal packet. To file your appeal, you will need the following documents:  

1. Your insurer’s internal appeal application form, if there is one 

2. Your insurer’s address for filing your application 

3. A letter written by you that explains the nature of the appeal and asks the insurer 

to change its decision in favor of covering the medical procedure  

4. Letters from your healthcare and/or social work team, if any.  

 

First, download and fill out your insurer’s appeal form. It will serve as a guide to 

providing all the necessary information that your insurer needs to properly review your 

request. When filling out the form, make sure to explain why the insurer should cover the 

procedure. You can find a sample appeals form at the end of this guide, included as 

Attachment 3. 

It is also helpful to draft a letter that provides more specific information as to why 

the procedure should be covered (i.e. it is medically necessary).  This letter can 

accompany the form. In the letter, include your medical and legal reasons for requesting 

the appeal. Emphasize the fact that your doctor has determined that the requested medical 

treatment is medically necessary and explain that various health organizations, and 

especially the World Professional Association for Transgender Health, support the 

treatment as medically necessary. You can find a sample letter included as Attachment 4.  

Finally, request letters of support from other professionals. Your surgeon or 

treating physician would have already submitted a letter to your insurer as part of the pre-

                                                        
5 BLUE CROSS BLUE SHIELD BLUE CARE NETWORK, Internal Appeals, 

https://www.bcbsm.com/index/common/important-information/resolving-problems/for-ppo-and-traditional-

members/internal-appeals-federal-process/internal-appeals.html (last visited on February 15, 2018).  
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authorization request, but you can ask for similar letters from your psychologist, 

counselor or social worker. Letters written by the surgeon are usually short and 

straightforward, so supplementing your appeal with other letters that provide more 

specific information about your situation and why the procedure is medically necessary 

can help.  

 If you are granted an in-person meeting, you should thoroughly prepare for it 

ahead of time. The meeting is an opportunity for you to attach a human story to the 

appeal and educate the decision-makers at your Health Insurance Company about your 

case. We recommend preparing a statement that you can read at the hearing. Unlike a 

formal letter, the statement can and should be personal. You can describe who you are 

and share your lived experience. An example of a personal statement is included as 

Attachment 5 to the guide.  

Tip: Educating others on your identity and lived experiences can be an irritating, 

upsetting and hurtful experience. But it is important to present to the meeting well 

prepared, both emotionally and conversationally. Try to channel your anger and 

frustrations into a dialogue that can benefit your health.  

 

Filing your appeal and receiving a decision can take a couple of months. Here is a 

step-by-step overview of a sample appeals process:   

1. Filing the appeal. The process starts when you file a formal appeal with your 

insurer within 30-180 days of denial of coverage. Your insurer’s policies describe 

exactly how long you have, but we recommend appealing the decision within 30 

days to avoid unnecessary delays. 

2. Requesting an in-person meeting. When filing your appeal, you have the option to 

request an in-person meeting. You should always request an in-person meeting so 
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that you can meet the people who will make the decision on your appeal and 

present your case through personal advocacy. The timing of requesting a meeting:  

a. One-level process: Request an in-person meeting when you file your 

appeal because you will not have another opportunity.  

b. Two-level process: File your first internal appeal without requesting an in-

person meeting. If your insurer denies coverage, request an in-person 

meeting when you file your second level appeal.   

3. Your insurer reviews your appeal and must respond in writing within 30 days of 

your appeal.  

4. If, upon review, the insurer changes its prior decision and chooses to cover the 

medical procedure, you can contact your doctor and provide them with a copy of 

the new decision. This should allow you to continue with your medical treatment.  

5. If, upon review, the insurer maintains its prior decision and still denies coverage, 

your next steps depend on how many levels of review the insurer has.   

a. One-level process: You cannot appeal the decision internally. Your next 

steps are described below under the External Review section.  

b. Two-level process: You can appeal the decision internally, and request an 

in-person meeting this time.  

 

A checklist of steps for an internal appeal is included as Attachment 1 to this guide.  
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PART II. EXTERNAL APPEALS, WITH THE HELP OF A LAWYER 

This section briefly describes the process of appealing your insurer’s final internal 

denial of coverage. It is not intended to be a step-by-step guide because each level of 

appeal described below requires the assistance of a lawyer. There are different agencies 

and courts that can hear your appeal, and you can usually file an appeal with two 

different agencies at the same time. If an agency or a court does not reverse your 

insurance company’s decision, you normally have the option to appeal that decision.  

At the end of this section, you will find a flow chart that summarizes the different 

levels and options for external appeals. Do not worry if you do not completely understand 

everything. The chart is simply an overview of your options. We have also included 

resources on how to find a lawyer to take your case on pro bono (free) or sliding scale 

basis as Attachment 6 to this guide.  

Tip: It is important to act fast and start your search for a lawyer quickly because 

there are tight deadlines for appeals.  

 

Appeals to the Michigan Administrative Hearings System for a Fair Hearing 

Under federal law, you have the right to request a Fair Hearing with the Michigan 

Administrative Hearing System (MAHS) after an insurance company rejects your 

coverage.6 MAHS is a court-like system where an Administrative Law Judge, often 

referred to as an ALJ, reviews your insurance company’s denial. To ask for a hearing, 

your lawyer will file a written request within 90 days after you receive the insurance 

company’s final decision denying coverage. The judge will then schedule a hearing and 

notify you and your lawyer about its time and location.  

Tip: What will happen at the hearing. The judge will call the hearing to order, 

announce the title of the case and explain what will happen at the hearing. Your 

                                                        
6 See 42 C.F.R. § 431.200-250.  
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lawyer will tell the judge the reason you requested the hearing. Your lawyer will 

be allowed to ask questions from witnesses and insurance company 

representatives. The insurance company representatives will then be allowed to 

ask questions from you and your witnesses. The hearing will be recorded.  

 

After the hearing, your lawyer will receive a decision from the judge in the mail, 

usually within 45 days. If the judge agrees with you, she can order the company to 

reverse its decision and the company will have to comply. But if the judge agrees with 

the insurance company, the company’s denial of health insurance coverage for your 

gender confirming surgery will stand. Your lawyer can then appeal the decision 

simultaneously in two ways: by requesting a rehearing with the MAHS and by filing an 

appeal with the County Circuit Court, which is described on the next page. 

Appeals to the Michigan Department of Insurance and Financial Services 

 You also have the right to request an independent review of your insurance 

company’s refusal to cover services with The Michigan Department of Insurance and 

Financial Services (DIFS). The DIFS can hear appeals against health insurers under a 

Michigan law, the Patient's Right to Independent Review Act, which gives patients rights 

to appeal decisions against them.7 To request an independent review, your lawyer will 

file a formal complaint with DIFS within 127 after the day you receive the insurance 

company’s final decision denying coverage. 

Tip: The DIFS appeal can be filed at the same time when you file an appeal with 

MAHS – they are not mutually exclusive and you do not have to wait for a 

decision from one department to appeal to the other.  

 

When you submit an appeal with DIFS, it takes about a month to receive a 

decision. The department first conducts a preliminary review of your case and then refers 

it to an independent review organization. This is usually an organization that employs 

                                                        
7 MCL 550.1901-1929.   
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medical professionals like doctors and has a contract with DIFS to conduct independent 

medical reviews. The organization considers all the facts and makes a recommendation to 

the Director. Based on the independent recommendation, the Director either agrees with 

the insurance company or orders it to reverse its decision. Your lawyer can then appeal 

the Director’s decision with your local County Circuit Court or the Ingham County 

Circuit Court.  

Appeals to the County Circuit Court  

 Whether your lawyer chose to appeal your health insurance company’s decision 

through MAHS, DIFS, or both, the next step is an appeal to the Circuit Court. A Circuit 

Court is a state trial court that has broad powers to hear and decide a variety of cases. 

Circuit Court judges are lawyers elected for 6-year terms in non-partisan elections. They 

preside over a wide variety of civil and criminal cases.  

There are 57 circuit courts in Michigan and your lawyer will file the appeal in the 

court that serves the residents of your county. Filing a complaint with a Circuit Court is 

the beginning of a potentially long and complicated trial against the insurance company. 

You and your lawyer will have to produce evidence, interview witnesses, and attend a 

trial hearing. At the end of the trail, the judge enters a decision that has the force of law. 

This means that both you and the insurance company are bound by the decision.  

Appeals to a Federal Court 

 Your final resort in the external appeal process is an appeal through the federal 

court system. Normally, a state court decision cannot be appealed to a federal court. But 

because Medicaid is a federal program administered according to federal laws, you can 

appeal the state judge’s decision to a federal District Court. Unlike state court judges, 
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federal judges are not elected. They are appointed by the President of the U.S. to serve 

permanently until retirement.  

There are two federal district courts in Michigan – Eastern and Western. If a 

federal district court decides in favor of the insurance company, you can appeal the 

decision to the federal Court of Appeal for the Sixth Circuit. The courts of appeals 

decision is normally the final word in most cases and can only be appealed to the United 

States Supreme Court. The Supreme Court may refuse to review the decision, in which 

case the court of appeals’ decision stands.  

Flowchart  

 

 

  

Final Internal Denial of Coverage by the Insurance Company 

Appeal through the Michigan Administrative 

Hearing System (MAHS) 

 

Appeal to the Federal Court 

System 

 

MAHS Rehearing Request 

 
Appeal to the County 

Circuit Court 

 

Appeal through the Michigan Department of 

Insurance and Financial Services (DIFS) 
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PART III. STATEMENTS BY EXPERT ORGANIZATIONS  

 This section is a collection of quotes from statements made by different medical 

associations in support of gender affirming/confirming healthcare. You can use these 

quotes when writing your appeal or preparing your statement for the in-person meeting.  

The medical procedures attendant to gender affirming/confirming surgeries are not 

“cosmetic” or “elective” or “for the mere convenience of the patient.” These 

reconstructive procedures are not optional in any meaningful sense, but are understood to 

be medically necessary for the treatment of the diagnosed condition. In some cases, such 

surgery is the only effective treatment for the condition, and for some people genital 

surgery is essential and life-saving. 

- World Professional Association for Transgender Health (WPATH)8 

 

Gender-affirming surgery can be an important part of medically necessary treatment to 

alleviate gender dysphoria and may include mastectomy, hysterectomy, metoidioplasty, 

phalloplasty, breast augmentation, orchiectomy, vaginoplasty, facial feminization 

surgery, and/or other surgical procedures. 

- American Psychological Association9  

 

The American Psychiatric Association recognizes that appropriately evaluated 

transgender and gender variant individuals can benefit greatly from medical and surgical 

gender transition treatments; advocates for removal of barriers to care and supports both 

public and private health insurance coverage for gender transition treatment; opposes 

categorical exclusions of coverage for such medically necessary treatment when 

prescribed by a physician. 

- American Psychiatric Association10 

 

AMA supports public and private health insurance coverage for treatment of gender 

identity disorder as recommended by the patient’s physician.  

- American Medical Association11  

 

The Endocrine Society’s Clinical Practice Guideline on gender dysphoria/gender 

incongruence provides the standard of care for treating transgender individuals. The 

                                                        
8 Position Statement on Medical Necessity of Treatment, Sex Reassignment, and Insurance Coverage in the 

U.S.A. (Dec. 21, 2016), 

http://www.wpath.org/site_page.cfm?pk_association_webpage_menu=1352&pk_association_webpage=39

47. 
9 Guidelines for Psychological Practice with Transgender and Gender Nonconforming People (Dec. 2015), 

https://www.apa.org/practice/guidelines/transgender.pdf.  
10 Position Statement on Access to Care for Transgender and Gender Variant Individuals (Jul. 2012), 

file:///Users/Shirin/Downloads/position-2012-transgender-gender-variant-access-care%20(1).pdf.  
11 Am. Med. Ass’n House of Delegates, Res. 122; A-08, Removing Financial Barriers to Care for 

Transgender Patients, http://www.imatyfa.org/assets/ama122.pdf.  
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guideline establishes a framework for the appropriate treatment of these individuals and 

standardizes terminology to be used by healthcare professionals. These recommendations 

include evidence that treatment of gender dysphoria/incongruence is medically necessary 

and should be covered by insurance. 

- The Endocrine Society12 

Transgender individuals face harassment, discrimination, and rejection within our 

society. Lack of awareness, knowledge, and sensitivity in health care communities 

eventually leads to inadequate access to, underutilization of, and disparities within the 

health care system for this population. The American College of Obstetricians and 

Gynecologists opposes discrimination on the basis of gender identity and urges public 

and private health insurance plans to cover the treatment of gender identity disorder. 

- The American College of Obstetricians and Gynecologists13 

 

APHA advocates for the adoption and application of inclusive policies and practices that 

recognize and address the needs of people and communities identifying as transgender or 

gender nonconforming. Inclusive policies and practices are those that recognize 

transgender and gender-nonconforming identities as valid and deserving of equal 

consideration and treatment. Inclusive policies and practices are critical to reduce health 

inequities experienced by transgender and gender-nonconforming people.  

- American Public Health Association14 

 

The AAP supports policies that are gender-affirming for children – an approach that is 

supported by other key professional organizations. In 2016, the AAP joined with other 

organizations to produce the document, "Supporting & Caring for Transgender Children," 

a guide for community members and allies to ensure that transgender young people are 

affirmed, respected, and able to thrive. 

- American Academy of Pediatrics15 

Because jails, prisons, and juvenile confinement facilities have a responsibility to ensure 

the physical and mental health and well-being of inmates in their custody, correctional 

health staff should manage transgender patients in a manner that respects their biomedical 

and psychological needs.  

- National Commission of Correctional Healthcare16

                                                        
12 Transgender Health: An Endocrine Society Position Statement, 

https://www.endocrine.org/advocacy/priorities-and-positions/transgender-health.  
13 Committee on Health Care for Underserved Women, Healthcare for Transgender Individuals, 

https://www.acog.org/Clinical-Guidance-and-Publications/Committee-Opinions/Committee-on-Health-

Care-for-Underserved-Women/Health-Care-for-Transgender-Individuals.  
14 Promoting Transgender and Gender Minority Health through Inclusive Policies and Practices, 

https://www.apha.org/policies-and-advocacy/public-health-policy-statements/policy-

database/2017/01/26/promoting-transgender-and-gender-minority-health-through-inclusive-policies-and-

practices.  
15 AAP Statement in Support of Transgender Children, Adolescents and Young Adults, 

https://www.aap.org/en-us/about-the-aap/aap-press-room/Pages/AAP-Statement-in-Support-of-

Transgender-Children-Adolescent-and-Young-Adults.aspx.  
16 Transgender, Transsexual, and Gender Nonconforming Health Care in Correctional Settings, 

https://www.ncchc.org/transgender-transsexual-and-gender-nonconforming-health-care. 



DRAFT 4/06/18 

Shirin Mahkamova, ACLU of Michigan extern 

 15 

PART IV. STATEMENTS FROM STUDIES AND ARTICLES.  

 This section is a short collection of quotes from studies and articles that have 

reported how transgender discrimination affects the community’s access to healthcare. 

There are very few studies that have researched this issue, and the question of medical 

necessity vs. cosmetic surgery has not been addressed widely. But you can use these 

studies to support your appeal letters and statements. 

“Transgender/gender-nonconforming (GNC) individuals face widespread discrimination 

and harassment, and are frequently victims of transphobic acts of violence. Furthermore, 

transgender/GNC individuals are twice as likely to experience homelessness as other 

members of the at-large population. This study uses a national survey to examine, 

specifically among transgender/GNC individuals, relationships between homelessness 

experiences and visual conformity/passing, and how this population's shelter-based 

experiences may differ based on the level to which an individual visually conforms. 

Results suggest that lower visual conformity/passing is positively associated with 

homelessness as well as negative experiences incurred while accessing shelters. Social 

service implications are subsequently discussed.”  

Stephanie Begun & Shana K. Kattari, Conforming for Survival: Associations Between 

Transgender Visual Conformity/Passing and Homelessness Experiences, JOURNAL OF 

GAY AND LESBIAN SOCIAL SERVICES (2016)  

 

“The findings paint a troubling picture of the impact of stigma and discrimination on the 

health of many transgender people. A staggering 39% of respondents experienced serious 

psychological distress in the month prior to completing the survey, compared with only 

5% of the U.S. population. Among the starkest findings is that 40% of respondents have 

attempted suicide in their lifetime—nearly nine times the attempted suicide rate in the 

U.S. population (4.6%). 

Respondents also encountered high levels of mistreatment when seeking health care. In 

the year prior to completing the survey, one-third (33%) of those who saw a health care 

provider had at least one negative experience related to being transgender, such as being 

verbally harassed or refused treatment because of their gender identity. Additionally, 

nearly one-quarter (23%) of respondents reported that they did not seek the health care 

they needed in the year prior to completing the survey due to fear of being mistreated as a 

transgender person, and 33% did not go to a health care provider when needed because 

they could not afford it.”  

Sandy E. James et al., NATIONAL CENTER FOR TRANSGENDER EQUALITY, The Report of 

the 2015 U.S. Transgender Survey (2016)  
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“Our systematic review of surgical techniques and outcomes shows that facial 

feminization surgery is safe and effective, but many of the data are not analyzed in a 

consistent manner across groups. … Patient reported outcomes are lacking in the facial 

feminization surgery literature, but studies point to a dramatic benefit in quality of life 

and perceptions of femininity in transsexual patients who have undergone the facial 

feminization surgery relative to those who have not.”  

Shane D. Morrison et al., Facial Feminization: Systematic Review of the Literature, 

PLASTIC AND RECONSTRUCTIVE SURGERY (June 2016) 

 

 “The aim of this study was to use a national sample to examine how age relates to 

experiences of health discrimination, harassment, and victimization among 

transgender/GNC individuals. These forms of transphobia were unfortunately common; 

more than one in five participants of any age reported having experienced discrimination 

and harassment due to their gender identity at some point when attempting to access 

doctors/hospitals, emergency rooms, mental health centers, or ambulances/EMT. And, 

while only 2% of the sample reported experiencing physical victimization when 

attempting to access services may seem low, incidents of health care providers physically 

victimizing transgender and GNC individuals did occur. …  

Shanna K. Kattari & Leslie Hasche, Differences Across Age Groups in Transgender and 

Gender Non-conforming People’s Experiences of Health Care Discrimination, 

Harassment, and Victimization, JOURNAL OF AGING AND HEALTH (2016). 

 

“The decision to institute a hormone therapy regimen or pursue sexual reassignment 

surgery for transgender individuals is not taken lightly. Transgender patients and their 

health care team, which may include primary care physicians, endocrinologists, mental 

health professionals, and others, are in the best position to determine the most appropriate 

care plan unique to the patient's needs.  

Without insurance coverage, the cost of treatment for persons with gender dysphoria may 

be prohibitively expensive. The most extensive and expensive sexual reassignment 

surgeries may cost tens of thousands of dollars; this does not include associated costs, 

such as counseling, hormone replacement therapy, copays, or aftercare. The high costs of 

treatment can result in persons who cannot access the type of care they need, which can 

increase their levels of stress and discomfort and lead to more serious health conditions.” 

Hilary Daniel & Renee Butkus, Position Papers, Lesbian, Gay, Bisexual, and 

Transgender Health Disparities: Executive Summary of a Policy Position Paper From 

the American College of Physicians (Jul. 21, 2015). 

 

“Health care was the most common area in which discrimination was reported. Access to 

health care services is difficult for transgender people; culturally competent transgender-

friendly health care services, including training of providers to ensure that they are 

sensitive and knowledgeable about transgender health, represent an underresourced and 

needed health service area. Being out to a regular PCP about being transgender and 

needing mental health services but being unable to obtain them were both associated with 

increased odds of discrimination.  
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Several transition-related factors were associated with increased odds of experiencing 

discrimination. First, living full time in one’s gender of choice and accessing transgender 

procedures (i.e., hormone treatment and surgery) were significantly associated with 

discrimination.”  

Judith Bradford et al., Experiences of Transgender-Related Discrimination and 

Implications for Health: Results From the Virginia Transgender Health Initiative Study, 

AMERICAN JOURNAL OF PUBLIC HEALTH (October 2013).  

 

“Anti-transgender bias in the medical profession and U.S. health care system has 

catastrophic consequences for transgender and gender non-conforming people. This study 

is a call to action for the medical profession: 

 The medical establishment should fully integrate transgender-sensitive care into its 

professional standards, and this must be part of a broader commitment to cultural 

competency around race, class, and age; 

 Doctors and other health care providers who harass, assault, or discriminate against 

transgender and gender nonconforming patients should be disciplined and held 

accountable according to the standards of their professions. 

 Public and private insurance systems should cover transgender-related care; it is 

urgently needed and is essential to basic health care for transgender people. 

 Ending violence against transgender people should be a public health priority, 

because of the direct and indirect negative effect it has on both victims and on the 

health care system that must treat them.”  

Jaime M. Grant et al., NATIONAL CENTER FOR TRANSGENDER EQUALITY AND NATIONAL 

GAY AND LESBIAN TASK FORCE, Injustice at Every Turn: A Report of the National 

Transgender Discrimination Survey (2011) 

 

 

 



DRAFT 4/06/18 

Shirin Mahkamova, ACLU of Michigan extern 

 18 

ATTACHMENT 1  

 

INTERNAL APPEALS CHECKLIST   

☐ Consult with your doctor to determine a medical treatment plan that is right for you.  

☐ Wait for your doctor’s office to file a preauthorization request.  

☐ If you insurer denies coverage, get a written copy of the denial. Make sure it has the  

   deadline by which you have to file your appeal. This can range from 30 to 180 days.  

☐ Research your insurer’s internal appeal procedures by visiting your insurer’s website.  

☐ Download your insurer’s internal appeal form and fill it out. 

☐ Write a letter to include with your appeal request.  

o Describe why the insurer should provide coverage for the requested medical 

treatment.  

o If your insurer has only one level of review, request an in-person meeting in 

the letter. Prepare a personal statement for the in-person meeting. 

☐ If possible, ask for letters of support from your primary care, psychologist, and/or  

    social worker that describe why you this treatment is medically necessary.  

☐ File your appeal with your insurer before the deadline.  

☐ The insurer has to respond with a definitive answer within 30 days of your filing.  

 

If your insurer has two levels of review, you can request the in-person meeting when 

submitting a second-level appeal.  
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ATTACHMENT 2  

SAMPLE PREAUTHORIZATION REQUEST LETTER  

 

To Whom It May Concern: 

 

Jane Doe is under our care and was seen in clinic on February 2, 2018. She is a 

transgender woman who has met WPATH criteria to undergo Gender Confirmation 

Surgery. In my opinion, Gender Confirmation Surgery such as facial feminization 

surgery is medically necessary for patients with gender dysphoria as it helps them to 

better conform to their gender identity. Please do not hesitate to contact our clinic with 

any additional questions or concerns.  

 

Sincerely,  

Doctor, MD  
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ATTACHMENT 3  

SAMPLE INTERNAL APPEAL FORM  
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ATTACHMENT 4  

SAMPLE INTERNAL APPEAL LETTER 

 

February 2, 2018 

 

Member Appeals  

Health Insurance Company 

Street address  

City, MI 00000-0000 

 

Re: Jane Doe 

Member ID:  

State ID:  

Facial Feminization Surgery  

 

I am writing to appeal January 15, 2018 decision by Health Insurance Company 

(which was received on January 20, 20178) to deny approval of coverage for facial 

feminization surgery. I have been diagnosed with Gender Dysphoria, a serious medical 

condition that refers to discomfort or distress that is caused by discrepancy between a 

person’s gender identity and that person’s sex assigned at birth. Dr. X has determined that 

facial feminization is part of medically necessary transition treatment for my gender 

dysphoria.  

Health Insurance Company’s decision to deny coverage appears to be based on 

your policy that facial feminization is cosmetic in nature and not medically necessary. 

This contradicts both the opinions of my treating physician, Dr. X, and the widely 

accepted standards of care for transgender health by World Health Professional 

Association of Transgender Health (WPATH) that facial feminization surgery is 

medically necessary for me. The WPATH standards of care have been recognized as the 

authoritative standards of care by leading medical organizations,17 the U.S. Department 

of Human and Health Services,18 and the federal courts.19  

A number of laws and regulations prohibit Health Insurance Company from 

discriminating based on sex, which has been interpreted to protect transgender status.20 

Health Insurance Company is a Michigan Medicaid plan. Section 1157 of the Affordable 

Care Act has specifically prohibited health insurance programs receiving federal financial 

                                                        
17 See Lambda Legal Def. % Educ. Fund, Professional Organization Statements Supporting Transgender 

People in Health Care (2013), available at https://www.lambdalegal.org/publications/fs_professional-org-

statements-supporting-trans-health.  
18 U.S. Dep’t of Health & Human Serv. NCD 140.3, Transsexual Surgery (Docket No. A-13-87), 18 (2014), 

available at https://www.hhs.gov/sites/default/files/static/dab/decisions/board-decisions/2014/dab2576.pdf.  
19 See Cruz v. Zucker, No. 14-CV-4456 (JSR) 2016 WL 3660763, at *4 n.4 (S.D.N.Y. July 5, 2016) (“The 

court puts significant weight on the WPATH Standards of Care.”).  
20 See Glen v. Brumby, 663 F 3d 1312, 1316-1319 (11th Cir. 2011); Smith v. City of Salem, 378 F 3d 566, 

573-75 (6th Cir. 2004); Rosa v. Park v. W Bank & Trust Co. 214 F 3d 213, 215-16 (1st Cir. 2000); 

Schwenk v. Hartford, 204 F 3d 1187, 1201-03 (9th Cir. 2000).  
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assistance and administered by a federal agency, like the Michigan’s Medicaid Program, 

from discriminating on grounds prohibited by Title IX. This includes sex discrimination.  

The U.S. Department of Health and Human Services has issued federal rules 

interpreting and implementing Section 1557. The regulations provide that health insurers 

cannot single out transgender people to arbitrarily deny them care that has been deemed 

medically necessary by their physicians.21 Additionally, Michigan civil rights law 

prohibits discrimination on the basis of sex by any business that holds itself open to the 

public.22  

I am requesting the opportunity to present additional information in an in-person 

hearing with the Internal Review Committee on my appeal.  

 

Sincerely,  

 

Jane Doe  

 

  

                                                        
21 45 CFR §92.207(b)(4).  
22 Elliot-Larsen Civil Rights Act, Act 453 of 1976, MCL 37.2301 et seq.  
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ATTACHMENT 5 

SAMPLE PERSONAL STATEMENT FOR IN-PERSON MEETING 

My journey has been one of both pain and frustration. I have been in severe pain 

because I was misgendered at birth. The male gender assigned to me at birth has never 

been the true gender that I am in both my physical and mental being. That gender marker 

is incongruent with my authentic self and trying to be my true self in world that chooses 

to define me and limit me by what is on my birth certificate, has caused a great deal of 

pain. And in trying to explain myself to others, including my health insurance company, 

so that they have a clear understanding of who I am, has been incredibly frustrating. But I 

am going to try my best today. 

I’ve known that I was female since I was 5 years old. I identified with all things 

feminine from the time I was a child. I wanted to wear dresses, I wanted to be a girl. And 

I was shamed for that. I was constantly told that was not acceptable. I remember one day 

dressing up like Little Orphan Annie and singing “Tomorrow” from the musical “Annie” 

and being told by my cousin that I was “wrong”- that something was wrong with me. 

All through school, I was made fun of by other kids because I didn’t conform to 

what they expected me to be. I was small, I looked and acted feminine. From the 3rd 

grade on I would frequently get beaten up at school for this failure to conform.  And 

when I would tell school authorities about what happened, they would tell me that it was 

my fault. I didn’t act like a boy. This continued all the way through high school. 

I coped with this gender and body disconnect by abusing alcohol, as a way to self-

medicate the severe pain and unhappiness I felt about not being able to be myself. The 

alcohol sometimes helped to numb but couldn’t alleviate the severe depression and 

anxiety that I also felt, including the frequent thoughts of suicide that I had. 

I was finally diagnosed with gender dysphoria in 2012 and began hormone 

therapy soon after. I was already presenting as female at home and began living as my 

true self outside my home as well. And as much of a relief as this has been, I still feel 

disfigured in my body. I am female, but my physical body does not reflect that. Imagine 

that you are female and you’re looking yourself in the mirror, but you see someone 

whose physical body is male- somebody who is not you. This feeling is not only 

something in my head, but also has caused me a great deal of physical pain. My body 

actually hurts. I suffer from fibromyalgia throughout my body. 

I need to have vaginoplasty to help repair this disfigurement that I feel. My 

surgeon is requiring that I have electrolysis as a pre-condition for the vaginoplasty 

surgery, to avoid physical complications of hair growth in the vaginal area. This is not for 

cosmetic reasons. It’s not about me wanting to look better or feel better about myself.  

This is medically necessary and if don’t have this procedure I cannot have the surgery. 

Regarding facial feminization surgery- despite the hormone therapy I visually do 

not conform to society’s perception of how a woman should look. My brow, my 

forehead, my jaw are all very masculine. That is because I already have gone through 

puberty and the testosterone has affected my physical appearance. Because of this, even 

though I am presenting as female, I am regarded as a fraud by others and have been 

subject to threats of physical violence because I do not fully conform. I was followed by 
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a group of men who threatened to kill me several years ago. I was harassed by law 

enforcement.  

I am outed as transgender every time I appear in public because my masculine 

features bely both my gender identity and expression. This makes me vulnerable to 

discrimination, harassment, and potential violence. Facial feminization surgery for me is 

not for cosmetic reasons- I don’t wish to look like a famous female model. I wish to have 

my facial features conform to my gender identity, so that I can fully function as a female 

in society. So that I am safe. So that I can “pass.” This is something totally different than 

cosmetic surgery. This is something that is medically necessary. 

I hope that I have provided you with a window into the life that I live, and the 

challenges that I face in society as a transgender woman. I am in pain and I am frustrated 

that so few people understand. I need to be understood so that I can be my true authentic 

self. 
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ATTACHMENT 6 

RESOURCES FOR FINDING A LAWYER  

ACLU (American Civil Liberties Union) of Michigan  
National civil rights organization with offices across the United States 

http://www.aclumich.org/ 

GLAD (GLBTQ Legal Advocates & Defenders)  
Legal advocacy for the LGBTQ community  

http://www.glad.org/ 

Lambda Legal 
Advocacy and legal support for the LGBTQ community 

http://www.lambdalegal.org/ 

Legal Services Corporation 
A nonprofit that provides a directory of civil legal aid for lowincome Americans. 

http://www.lsc.gov/whatlegalaid/findlegalaid 

NCLR (National Center for Lesbian Rights) 
Advocacy and legal support for the LGBT community 

http://www.nclrights.org/ 

Sylvia Rivera Law Project 
Legal support and resources for people who are transgender, intersex, or gender non-

conforming 

http://srlp.org/ 

Transgender Law Center 
Advocacy and legal support for the transgender community 

http://transgenderlawcenter.org/ 

TLDEF (Transgender Legal Defense and Education Fund)  
Advocacy and legal support for the transgender community  

http://tldef.org/ 

Transcend Legal 
Transcend Legal helps people get transgender-related health care covered under 

insurance. 

https://transcendlegal.org/ 

Transgender Legal Services Network (National Center for Transgender Equality) 
Over 60 organizations across the country serving trans communities belong to the 

Network 

http://www.transequality.org/iddocumentscenter/transgenderlegalservicesnetwork 

 

http://www.glad.org/
http://www.lambdalegal.org/
http://www.lsc.gov/what-legal-aid/find-legal-aid
http://www.nclrights.org/
http://srlp.org/
http://transgenderlawcenter.org/
http://tldef.org/
https://transcendlegal.org/
http://www.transequality.org/id-documents-center/transgender-legal-services-network
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Opinion

 [*669]  ORDER

Before the Court are Plaintiffs' Motions for Preliminary 
Injunction and Briefs and Appendix in Support (ECF 
Nos. 22-26), filed October 21, 2016; Defendants' 
Response (ECF No. 53), filed November 23, 2016; and 
Plaintiffs' Replies (ECF Nos. 56, 57), filed December 2, 
2016. Additionally, the parties appeared at a hearing on 
the request for a preliminary injunction and presented 
oral arguments on December 20, 2016. ECF No. 61.

The Plaintiffs challenge a regulation enacted pursuant to 
the Patient Protection and Affordable Care Act ("ACA") 
that covers nearly every healthcare provider in the 
country and reaches into one of the most intimate 
relationships: that between  [*670]  a physician and her 
patient. The ACA forbids discriminating on the basis of 
sex. Pursuant to this statutory provision, Defendants 
enacted a regulation that forbids discriminating on the 
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basis of "gender identity"1 and "termination of 
pregnancy." 42 U.S.C. § 18116(a); 45 C.F.R. § 92.4. 
Plaintiffs argue the new regulation will require [**3]  
them to perform and provide insurance coverage for 
gender transitions and abortions, regardless of their 
contrary religious beliefs or medical judgment. See Am. 
Compl., ECF No. 21. While this lawsuit involves many 
issues of great importance—state sovereignty, 
expanded healthcare coverage, anti-discrimination 
protections, and medical judgment—ultimately, the 
question before the Court is whether Defendants 
exceeded their authority under the ACA in the 
challenged regulations' interpretation of sex 
discrimination and whether the regulation violates the 
Religious Freedom Restoration Act as applied to Private 
Plaintiffs. Before reaching this question however, the 
Court is obligated to determine whether it has authority 
to hear the matter.

For the following reasons, the Court concludes that 
jurisdiction is proper, the regulation violates the 
Administrative Procedure Act ("APA") by contradicting 
existing law and exceeding statutory authority, and the 
regulation likely violates the Religious Freedom 
Restoration Act ("RFRA") as applied to Private Plaintiffs. 
Accordingly, Plaintiffs' Motions for Preliminary Injunction 
should be and are hereby GRANTED.

I. BACKGROUND

The following factual recitation [**4]  is taken from 
Plaintiffs' First Amended Complaint (ECF No. 21) unless 
stated otherwise.2 Plaintiffs are composed of eight 
states (collectively "State Plaintiffs")3 and three private 
healthcare providers, Franciscan Alliance, Inc. 
("Franciscan"), its wholly owned entity Specialty 
Physicians of Illinois, LLC ("Specialty Physicians"), and 

1 The challenged regulation defines "gender identity" as "an 
individual's internal sense of gender, which may be male, 
female, neither, or a combination of male and female, and 
which may be different from an individual's sex assigned at 
birth." 45 C.F.R. § 92.4.

2 Page numbers cited throughout the Court's Order refer to the 
page numbers assigned by the Court's electronic docket.

3 State Plaintiffs include: (1) the State of Texas; (2) the State of 
Wisconsin; (3) the State of Nebraska; (4) the State of Kansas; 
(5) the State of Louisiana; (6) the State of Arizona; (7) the 
Commonwealth of Kentucky, by and through Governor 
Matthew G. Bevin; and (8) the State of Mississippi, by and 
through Governor Phil Bryant. Am. Compl. 4-6, ECF No. 21.

the Christian Medical & Dental Society ("CMDA"), doing 
business as the Christian Medical & Dental Associations 
(collectively "Private Plaintiffs"). Am. Compl. 4-8, ECF 
No. 21. They have sued the U.S. Department of Health 
and Human Services ("HHS"), and HHS Secretary 
Sylvia Burwell ("Burwell") (collectively "Defendants"), 
challenging a new rule issued by HHS entitled 
Nondiscrimination in Health Programs & Activities (the 
"Rule"). 81 Fed. Reg. 31376-31473, (May 18, 2016) 
(codified at 45 C.F.R. § 92).

The Rule implements Section 1557 of the ACA ("Section 
1557"), which prohibits discrimination by any health 
program or activity receiving federal financial assistance 
on the grounds prohibited under four federal 
nondiscrimination statutes incorporated by Section 
1557. 45 C.F.R. § 92.1. The ground at issue in this case 
is Section 1557's incorporation of the prohibited sex 
discrimination under Title IX of the Education 
Amendments of 1972 ("Title IX"). Plaintiffs challenge the 
Rule's interpretation of discrimination [**5]  "on the basis 
of sex" under Title IX as encompassing "gender  [*671]  
identity" and "termination of pregnancy." 45 C.F.R. § 
92.4; State Pls.' Br. 10, ECF No. 23. Plaintiffs argue that 
because Section 1557 incorporates the statutory 
prohibition of sex discrimination in Title IX, its scope 
should be limited by Title IX's unambiguous definition of 
"sex" as the immutable, biological differences between 
males and females "as acknowledged at or before 
birth." Id. at 13, 27. The Plaintiffs also assert that the 
Rule's definition of sex does not apply to them because 
the text of Section 1557 incorporates the religious and 
abortion exemptions of Title IX, and the Rule's failure to 
incorporate those exemptions renders it contrary to law. 
See Priv. Pls.' Br. 31-34, ECF No. 25.

On October 21, 2016, Plaintiffs moved for partial 
summary judgment, or in the alternative, a preliminary 
injunction. ECF Nos. 22, 24. To resolve the matter 
before the Rule's insurance provision goes into effect on 
January 1, 2017, at which time Plaintiffs would be forced 
to "make significant, expensive changes to their 
insurance plans," the Court set an expedited briefing 
schedule and held a hearing on the preliminary 
injunction motions on December 20, 2016. Priv. Pls.' 
Mot. 2, ECF [**6]  No. 24; Nov. 1, 2016 Order 7, ECF 
No. 32; ECF No. 61. Plaintiffs' motions for preliminary 
injunction are now ripe for review.

A. The Rule

The challenged Rule was first proposed on September 

227 F. Supp. 3d 660, *670; 2016 U.S. Dist. LEXIS 183116, **2
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8, 2015, pursuant to HHS's authority to implement 
Section 1557 of the ACA. Am. Compl. 10-11, ECF No. 
21. After notice and comment, the final Rule was 
published on May 18, 2016. Id. The Rule took partial 
effect on July 18, 2016, and the insurance provisions 
will be effective on January 1, 2017. 81 Fed. Reg. at 
31376. The Rule purports to implement Section 1557 
which provides:

[A]n individual shall not, on the ground prohibited 
under title VI of the Civil Rights Act of 1964 (42 
U.S.C. 2000d et seq.) ["Title VI"], title IX of the 
Education Amendments of 1972 (20 U.S.C. 1681 et 
seq.) ["Title IX"], the Age Discrimination Act of 1975 
(42 U.S.C. 6101 et seq.) ["ADA"], or section 504 of 
the Rehabilitation Act of 1973 (29 U.S.C. 794) 
["Section 504"], be excluded from participation in, 
be denied the benefits of, or be subjected to 
discrimination under, any health program or activity, 
any part of which is receiving Federal financial 
assistance . . . .

42 U.S.C. § 18116(a) (emphasis added). Section 1557 
does not create new bases of prohibited discrimination, 
but rather incorporates the grounds of four longstanding 
federal nondiscrimination statutes: Title VI, Title IX, the 
ADA, and Section 504. 42 U.S.C. § 18116(a). The 
implementing Rule claims to merely "clarif[y] and codif[y] 
existing nondiscrimination requirements," 
incorporated [**7]  in Section 1557. 81 Fed. Reg. at 
31376 (emphasis added). A substantial portion of the 
Rule deals with discrimination on the basis of disability, 
but Plaintiffs limit their challenge to the Rule's definition 
of discrimination on the basis of sex. Priv. Pls.' Br. 24, 
ECF No. 25.

When implementing the Title IX portion of Section 1557, 
HHS defined discrimination "on the basis of sex" to 
include "termination of pregnancy" and "gender identity." 
45 C.F.R. § 92.4. The Rule does not define termination 
of pregnancy but defines gender identity as "an 
individual's internal sense of gender, which may be 
male, female, neither, or a combination of male and 
female, and which may be different from an individual's 
sex assigned at birth." Id. The Rule explains that the 
"gender identity spectrum includes an array of possible 
gender identities beyond male and female." 81 Fed. 
Reg. at 31392.

Plaintiffs claim the Rule's interpretation of sex 
discrimination pressures doctors to deliver healthcare in 
a manner that violates  [*672]  their religious freedom 
and thwarts their independent medical judgment and will 

require burdensome changes to their health insurance 
plans on January 1, 2017. Priv. Pls.' Mot. 1-2, ECF No. 
24; State Pls.' Br. 31-33, ECF No. 23. Plaintiffs argue 
that Defendants define prohibited [**8]  sex 
discrimination to include: (1) refusing to provide 
abortion-related services and health insurance coverage 
of abortion-related services; and (2) refusing to provide 
transition-related services and health insurance 
coverage of transition-related services. See Am. 
Compl., ECF No. 21. Defendants claim the Rule does 
not mandate any particular procedure, rather it requires 
only that covered entities provide nondiscriminatory 
health services and health insurance in a 
nondiscriminatory manner. Defs.' Resp. 35, ECF No. 50; 
Hr'g Tr. 49:25-50:3, Dec. 20, 2016.

1. Health Coverage

One of the "discriminatory actions prohibited" under the 
Rule is "hav[ing] or implement[ing] a categorical 
[insurance] coverage exclusion or limitation for all health 
services related to gender transition." 45 C.F.R. § 
92.207(b). The Rule declares that categorizations of all 
transition-related treatment as cosmetic or experimental 
are now "outdated and not based on current standards 
of care." 81 Fed. Reg. at 31429. The "range of 
transition-related services" contemplated by the Rule 
includes treatment for gender dysphoria4 and is "not 
limited to surgical treatments and may include, but is not 
limited to, services such as hormone therapy and 
psychotherapy, which may occur over the [**9]  lifetime 
of the individual." 81 Fed. Reg. at 31435-36.

Because the Rule contains no age limitation, Plaintiffs 
are concerned it may require health insurance coverage 
of transitions for children and they note that transition-
related procedures are viewed by many in the medical 
community as harmful, including HHS's own medical 
experts.5 Priv. Pls.' Br. 40, ECF No. 25. They argue the 

4 Gender dysphoria is defined as "a distressed state arising 
from conflict between a person's gender identity and the sex 
the person has or was identified as having at birth." MERRIAM-
WEBSTER MEDICAL DICTIONARY (2016) https://www.merriam-
webster.com/medical/gender%20dysphoria .

5 See Priv. Pls.' App. 648, ECF No. 26; Centers for Medicare & 
Medicaid Services, Proposed Decision Memo for Gender 
Dysphoria and Gender Reassignment Surgery (June 2, 2016) 
("Based on a thorough review of the clinical evidence available 
at this time, there is not enough evidence to determine 
whether gender reassignment surgery improves health 

227 F. Supp. 3d 660, *671; 2016 U.S. Dist. LEXIS 183116, **6
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Rule prohibits covered entities from categorically 
excluding transition-related procedures from insurance 
coverage plans even though TRICARE, the military's 
insurance program, categorically excludes all coverage 
of surgical transition procedures and widespread debate 
about the medical risks and ethics associated with 
transition procedures continues within the medical 
community. Id. at 40-42.

2. Health Services

Plaintiffs also allege the Rule requires doctors or 
healthcare providers to perform (or refer patients for) 
transition-related procedures if the entity provides an 
analogous service in a different context. Am. Compl. 12-
13, ECF No. 21. For example, the Rule's preamble 
explains that "[a] provider specializing in gynecological 
services that previously declined to provide a medically 
necessary hysterectomy [**10]  [removal of the uterus] 
for a transgender man would have to revise its policy to 
provide the  [*673]  procedure for transgender 
individuals in the same manner it provides the 
procedure for other individuals." 81 Fed. Reg. at 31455.

HHS stressed that some procedures "related to gender 
transition" may be required even if not "strictly identified 
as medically necessary or appropriate." Id. at 31435. 
Plaintiffs interpret this to mean that if a doctor performs 
mastectomies as part of a medically necessary 
treatment for breast cancer, he would be forced to 
perform the same procedure for a gender transition, 
even if the doctor believed removing healthy breast 
tissue was contrary to the patient's medical interest. Am. 
Compl. 14, ECF No. 21. Private Plaintiffs also perform 
certain procedures for a miscarriage (such as dilation 
and curettage) and they fear the Rule will require them 
to perform those procedures for abortions to avoid 
discrimination on the basis of "termination of 
pregnancy." Am. Compl. 33, 38-39, ECF No. 21.

Plaintiffs claim the Rule pressures covered entities to 
perform and provide insurance coverage for abortion- 
and transition-related procedures. Priv. Pls.' Br. 18-19, 
ECF No. 25. But Defendants argue the Rule 
does [**11]  not require the performance or insurance 
coverage of any procedure, but merely prohibits policies 
from "operating in a discriminatory manner, both in 
design and implementation." Defs.' Resp. 27, ECF No. 

outcomes for Medicare beneficiaries with gender dysphoria. 
There were conflicting (inconsistent) study results—of the best 
designed studies, some reported benefits while others 
reported harms.").

50. Defendants claim that "neutral nondiscriminatory 
application of evidence-based criteria" can be used to 
"make medical necessity or coverage determinations" 
and that "a legitimate nondiscriminatory reason" can 
justify a limitation of services. Defs.' Resp. 55, 24-25, 
ECF No. 50. At the hearing on this matter however, 
Defendants' Counsel argued it would be "very difficult to 
imag[in]e" any medical justification for a categorical 
exclusion of health services or coverage of all transition-
related procedures. Hr'g Tr. 75:9-12.

3. Enforcement

Although Title IX provides the grounds of prohibited sex 
discrimination, covered entities who violate the Rule's 
prohibition of sex discrimination are subject to the 
penalties associated with a violation of Title VI of the 
Civil Rights Act of 1964. 45 C.F.R. § 92.302(a). Those in 
violation of the Rule face the loss of federal funding, 
debarment from doing business with the government, 
and false claims liability.6 45 C.F.R. §§ 92.301, 92.302. 
Covered entities are required to record and submit 
compliance [**12]  reports upon request to HHS's Office 
of Civil Rights ("OCR") and post public notices of 
compliance. 45 C.F.R. § 92.8; 81 Fed. Reg. at 31439. 
The Rule also provides for enforcement proceedings by 
the Department of Justice ("DOJ") and private lawsuits 
for damages and attorney's fees. 81 Fed. Reg. at 
31440-41.

4. Plaintiffs

Franciscan and CMDA's members are covered entities 
under the Rule because they both receive federal 
financial assistance and provide employee health 
insurance.7 Franciscan is a Roman Catholic faith-based 

6 Franciscan would risk losing $900 million in federal funds; 
Texas would risk losing more than $42.4 billion in federal 
funds; and CMDA members would risk losing a significant 
amount of federal funds. Am. Compl. 7-8, ECF No. 21; Am. 
Compl. 28-29, ECF No. 21; See Hr'g Tr. 89:10-20, Dec. 20, 
2016.

7 The Rule applies to "every health program or activity, any 
part of which receives Federal financial assistance provided or 
made available by the Department; every health program or 
activity administered by the Department; and every health 
program or activity administered by a Title I entity." 45 C.F.R. 
§ 92.2(a). HHS estimated the Rule would "likely cover almost 
all licensed physicians because they accept Federal financial 
assistance . . . ." 81 Fed. Reg. at 31445.

227 F. Supp. 3d 660, *672; 2016 U.S. Dist. LEXIS 183116, **9
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hospital system founded by a  [*674]  Roman Catholic 
order, the Sisters of St. Francis of Perpetual Adoration. 
Am. Compl. 7, ECF No. 21. Healthcare and religion 
have been inextricably intertwined in the delivery of their 
services since their first hospital building opened, 
serving as both a convent and a hospital. Id. Since 
opening their doors in 1875, they have been focused on 
serving the most vulnerable of society with the values of 
the Sisters of St. Francis, including: respect for life, 
fidelity to Franciscan's mission, compassionate concern, 
and Christian stewardship. Id. at 7, 35. Franciscan's 
hospitals provide many resources to accommodate the 
spiritual needs of their employees, patients, and their 
families—including daily Mass and 24-hour [**13]  
access to a chapel for individuals of all faith to pray and 
meditate. Id. at 34. Franciscan now provides $900 
million in Medicare and Medicaid services annually to 
the poor, disabled, and elderly; and stands to lose that 
funding and significantly more if federal funding is 
withdrawn. Id. at 7-8.

Franciscan provides all of its standard medical services 
to every individual, including those who identify as 
transgender. Am. Compl. 36, ECF No. 21. But 
Franciscan's religious beliefs do not allow them to 
perform or cover transition-related procedures. Id. at 3.

Franciscan holds religious beliefs that sexual 
identity is an objective fact rooted in nature as male 
or female persons. Like the Catholic Church it 
serves, Franciscan believes that a person's sex is 
ascertained biologically, and not by one's beliefs, 
desires, or feelings. Franciscan believes that part of 
the image of God is an organic part of every man 
and woman, and that women and men reflect God's 
image in unique, and uniquely dignified, ways.

Am. Compl. 37, ECF No. 21. Indeed, Franciscan tailors 
care according to the biological differences between 
men and women and credits this approach as part of the 
success behind its award-winning heart-health 
treatment [**14]  program.8 Id. Franciscan does not 
believe transition-related procedures are ever in the 
best interests of its patients and providing or covering 
any transition-related service would violate their deeply 

8 Franciscan believes that "optimal patient care—including in 
patient education, diagnosis, and treatment—requires taking 
account of the biological differences between men and 
women" and that "optimal prevention of and treatment for 
heart disease in women requires monitoring for different 
warning signs, accounting for different risk factors, and 
providing different counseling than it would for men." Am. 
Compl. 37, ECF No. 21.

held religious beliefs. Id. at 37-38.

CMDA is the nation's largest faith-based organization of 
doctors, including nearly 18,000 members who sign a 
statement of faith to join and rely on CMDA to advocate 
on behalf of their religious beliefs and medical 
judgments in the public square. Am. Compl. 29-30, ECF 
No. 21; App. 17, Dr. Stevens' Decl., ECF No. 26. 
Accordingly, CMDA is bringing suit on behalf of its 
members. Am. Compl. 6-7, ECF No. 21.9 CMDA 
members hold values similar to Franciscan and CMDA's 
approved Ethics Statement affirms the "obligation of 
Christian healthcare professionals to care for patients 
struggling with gender identity with sensitivity and 
compassion" but states clear opposition to medical 
assistance with gender transition and abortion. Id. at 30. 
CMDA members treat transgender individuals for health 
issues  [*675]  ranging from the common cold to cancer, 
and several members have already received requests 
for transition-related procedures that they cannot 
provide without violating their religious beliefs. [**15]  
App. 25, Dr. Stevens' Decl., ECF No. 26. Like 
Franciscan, CMDA members tailor care according to 
biological sex phenotype and believe that "[t]ransgender 
designations may conceal biological sex differences 
relevant to medical risk factors, recognition of which is 
important for effective healthcare and disease 
prevention." Am. Compl. 31, ECF No. 21. Private 
Plaintiffs provide a variety of services specifically and 
exclusively for women (e.g., obstetrics and gynecology; 
hysterectomies; hormone treatments; reconstructive 
surgery) that the Rule requires they "demonstrate an 
exceedingly persuasive justification" to maintain. Am. 
Compl. 36, ECF No. 21; 45 C.F.R. § 92.101(b)(3)(iv).10

Private Plaintiffs' religious beliefs also prevent them 
from being able to participate in, refer for, or cover 
elective sterilizations or abortion-related procedures. 
Am. Compl. 33, 38-39, ECF No. 21. Because the Rule 
prohibits discrimination on the basis of "termination of 
pregnancy" and fails to incorporate the blanket religious 

9 Although the Amended Complaint stated CMDA was bringing 
suit on behalf of itself and its members, Private Plaintiffs 
indicated at the December 20, 2016 hearing that CMDA is not 
a covered entity and is bringing suit on behalf of its members 
only. Am. Compl. 6-7, ECF No. 21; Hr'g Tr. 89:10-20.

10 "A covered entity may operate a sex-specific health program 
or activity [] only if the covered entity can demonstrate an 
exceedingly persuasive justification, that is, that the sex-
specific health program or activity is substantially related to the 
achievement of an important health-related or scientific 
objective." 45 C.F.R. § 92.101(b)(3)(iv).
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and abortion exemptions of Title IX, Private Plaintiffs are 
concerned that their blanket exclusion of abortion or 
elective sterilization services and coverage of such 
procedures puts them at risk of losing federal funding 
and [**16]  facing civil liability. See Priv. Pls.' Br. 31, 
ECF No. 25.11

Franciscan and CMDA's members also provide health 
insurance coverage for their employees in accordance 
with their religious beliefs. See Am. Compl., ECF No. 
21. For example, both groups exclude coverage for 
services related to gender transition, sterilizations, and 
abortions. Id. at 34, 39. Franciscan's employee health 
benefit plan specifically excludes coverage for any 
"[t]reatment, drugs, medicines, services, and supplies 
related to gender transition; sterilizations; abortions." 
Am. Compl. 39, ECF No. 21; Am. Compl. 34, ECF No. 
21 ("CMDA has members who currently provide 
healthcare coverage for employees, coverage which 
excludes medical transition procedures."). Private 
Plaintiffs sincerely believe that participating in, referring 
for, or providing insurance coverage of gender 
transitions, sterilizations, or abortions would constitute 
"impermissible material cooperation with evil." Am. 
Compl. 39, 33, ECF No. 21.

The State Plaintiffs receive billions in federal financial 
assistance each year, and are subject to the Rule as 
providers of both health care and health insurance. See 
id. at 4-6. State Plaintiffs prohibit insurance coverage for 
abortions and gender [**17]  transition procedures, but 
to comply with the Rule, State Plaintiffs must rescind 
these categorical exclusions. See State Pls.' Reply 17, 
ECF No. 56. Texas, one of the named State Plaintiffs, is 
already being forced to comply with an investigation by 
HHS's Office of Civil Rights and stands to lose more 
than $42.4 billion in federal healthcare funding—
jeopardizing the availability of healthcare for the nation's 
most vulnerable citizens if it does not change its 
policies. State Pls.' Reply 16-17, ECF No. 56; Am. 
Compl. 4, ECF No. 21. State Plaintiffs claim the Rule 
"undermines the longstanding sovereign power of the 
States  [*676]  to regulate healthcare, ensure 
appropriate standards of medical judgment, and protect 
its citizens' constitutional and civil rights." Am. Compl. 3, 
ECF No. 21. State Plaintiffs also argue the Rule forces 
them to incur significant costs to post required notices of 
compliance, train personnel, adjust insurance coverage, 
and increase service offerings to include transition-

11 The Rule cites to federal religious protections outside of Title 
IX and they are discussed at length below. 45 C.F.R. § 
92.2(b)(2).

related procedures. Id. at 27-28. HHS estimates that 
states will need to contribute $17.8 million to train 
7,637,306 state workers under the new Rule. 81 Fed. 
Reg. at 31465, 31449.

Together, Plaintiffs claim the Rule violates the 
Administrative [**18]  Procedure Act ("APA") because its 
definition of prohibited sex discrimination is contrary to 
law and arbitrary and capricious. See Am. Compl., ECF 
No. 21. Accordingly, the Court begins with the law 
governing APA claims and the relevant standards in 
considering a preliminary injunction.

II. LEGAL STANDARDS

A. The Administrative Procedure Act

"The APA authorizes suit by '[a] person suffering legal 
wrong because of agency action, or adversely affected 
or aggrieved by agency action within the meaning of a 
relevant statute.'" Norton v. S. Utah Wilderness All., 542 
U.S. 55, 61, 124 S. Ct. 2373, 159 L. Ed. 2d 137 (2004) 
(quoting 5 U.S.C. § 702). "Where no other statute 
provides a private right of action, the 'agency action' 
complained of must be final agency action." Id. at 61-62 
(quoting 5 U.S.C. § 704). An administrative action is 
"final agency action" under the APA if: (1) the agency's 
action is the "consummation of the agency's decision 
making process"; and (2) "the action [is] one by which 
'rights or obligations have been determined,' or from 
which 'legal consequences will flow.'" Bennett v. Spear, 
520 U.S. 154, 177-78, 117 S. Ct. 1154, 137 L. Ed. 2d 
281 (1997) (quoting Chicago & Southern Air Lines, Inc. 
v. Waterman S.S. Corp., 333 U.S. 103, 113, 68 S. Ct. 
431, 92 L. Ed. 568 (1948); and Port of Boston Marine 
Terminal Ass'n v. Rederiaktiebolaget Transatlantic, 400 
U.S. 62, 71, 91 S. Ct. 203, 27 L. Ed. 2d 203 (1970)). "In 
evaluating whether a challenged agency action meets 
these two conditions, this court is guided by the 
Supreme Court's interpretation of the APA's finality 
requirement as 'flexible' and 'pragmatic.'" Qureshi v. 
Holder, 663 F.3d 778, 781 (5th Cir. 2011) (quoting 
Abbott Labs. v. Gardner, 387 U.S. 136, 149-50, 87 S. 
Ct. 1507, 18 L. Ed. 2d 681 (1967)). When final [**19]  
agency actions are presented for judicial review, the 
APA provides that reviewing courts should "hold 
unlawful and set aside agency action" that is "arbitrary, 
capricious, an abuse of discretion, or otherwise not in 
accordance with [the] law." 5 U.S.C. § 702(2).

227 F. Supp. 3d 660, *675; 2016 U.S. Dist. LEXIS 183116, **15
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B. Preliminary Injunction

The Fifth Circuit set out the requirements for a 
preliminary injunction in Canal Authority of State of 
Florida v. Callaway, 489 F.2d 567, 572 (5th Cir. 1974). 
To prevail on a preliminary injunction, the movant must 
show: (1) a substantial likelihood that the movant will 
ultimately prevail on the merits; (2) a substantial threat 
that the movant will suffer irreparable injury if the 
injunction is not granted; (3) that the threatened injury to 
the movant outweighs whatever damage the proposed 
injunction may cause the opposing party; and (4) that 
granting the injunction is not adverse to the public 
interest. Id.; see also Nichols v. Alcatel USA, Inc., 532 
F.3d 364, 372 (5th Cir. 2008).

To qualify for a preliminary injunction, the movant must 
clearly carry the burden of persuasion with respect to all 
four requirements. Karaha Bodas Co. v. Perusahaan 
Pertambangan Minyak  [*677]  Dan Gas Bumi Negara, 
335 F.3d 357, 363 (5th Cir. 2003). If the movant fails to 
establish any one of the four prerequisites to injunctive 
relief, relief will not be granted. Women's Med. Ctr. of 
Nw. Hous. v. Bell, 248 F.3d 411, 419 n.15 (5th Cir. 
2001). A movant who obtains a preliminary injunction 
must post a bond to secure the non-movant against any 
wrongful damages it suffers as [**20]  a result of the 
injunction. Fed. R. Civ. P. 65(c).

The decision to grant or deny preliminary injunctive 
relief is left to the sound discretion of the district court. 
Miss. Power & Light Co. v. United Gas Pipe Line Co., 
760 F.2d 618, 621 (5th Cir. 1985) (citing Canal, 489 
F.2d at 572). A preliminary injunction "is an 
extraordinary and drastic remedy, not to be granted 
routinely, but only when the movant, by a clear showing, 
carries the burden of persuasion." White v. Carlucci, 862 
F.2d 1209, 1211 (5th Cir. 1989) (quoting Holland Am. 
Ins. Co. v. Succession of Roy, 777 F.2d 992, 997 (5th 
Cir. 1985)). Even when a movant satisfies each of the 
four Canal factors, the decision whether to grant or deny 
a preliminary injunction remains discretionary with the 
district court. Miss. Power & Light, 760 F.2d at 621.

III. ANALYSIS

Plaintiffs argue the Rule should be enjoined because it 
violates: (1) the Administrative Procedure Act; (2) the 
Religious Freedom Restoration Act; (3) the First 
Amendment's Free Speech Clause; and (4) the 
Spending Clause of Article I. See Priv. Pls.' Mot., ECF 
No. 25.

Defendants contend that Plaintiffs are not entitled to a 
preliminary injunction because they are unlikely to 
succeed, arguing: (1) the Court lacks jurisdiction; (2) the 
Rule is entitled to Chevron deference; (3) the Rule does 
not compel or curtail speech; (4) Plaintiffs failed to 
assert a sufficient facial pre-enforcement vagueness 
challenge; and (5) Plaintiffs failed to assert a sufficient 
substantive due process claim. See Defs.' Resp., ECF 
No. 50. Defendants also [**21]  argue Plaintiffs are not 
entitled to a preliminary injunction because (1) Plaintiffs 
failed to establish irreparable injury and (2) the balance 
of equities and public interest favor denying injunctive 
relief. Id.

A. Jurisdiction

The Court must first assess jurisdiction, for "without 
proper jurisdiction, a court cannot proceed at all." Steel 
Co. v. Citizens for a Better Env't, 523 U.S. 83, 84, 118 
S. Ct. 1003, 140 L. Ed. 2d 210 (1998).12 Defendants 
argue the Court lacks jurisdiction because (1) Plaintiffs 
lack standing; (2) Plaintiffs' claims are not ripe; and (3) 
Section 1557 requires Plaintiffs adhere to its specified 
mechanisms for administrative and judicial review. 
Defs.' Resp. 36-37, ECF No. 50. The Court addresses 
each of these arguments in turn.

Article III confines the federal judicial power to actual 
"cases" and "controversies." U.S. CONST. art. III, § 2. 
The case-or-controversy requirement plays a critical role 
in ensuring the federal judiciary respects "the proper—
and properly limited—role of the courts in a democratic 
society." DaimlerChrysler Corp. v. Cuno, 547 U.S. 332, 
335, 126 S. Ct. 1854, 164 L. Ed. 2d 589 (2006) (quoting 
Allen v. Wright, 468 U.S. 737, 750, 104 S. Ct. 3315, 82 
L. Ed. 2d 556 (1984)). Article III standing enforces the 
case-or-controversy requirement and must be 
established by the  [*678]  party invoking federal 
jurisdiction as to each claim asserted. DaimlerChrysler, 
547 U.S. at 342 (citing Elk Grove Unified School Dist. v. 
Newdow, 542 U.S. 1, 11, 124 S. Ct. 2301, 159 L. Ed. 2d 
98 (2004)).

1. Standing

To establish standing Plaintiffs must show: (1) an injury 

12 It is undisputed that this case presents a federal question, 
giving the Court subject matter jurisdiction pursuant to 28 
U.S.C. § 1331. It is also undisputed the Court has authority to 
review administrative actions pursuant to 5 U.S.C. § 702 of the 
APA and authority to grant injunctive relief pursuant to Federal 
Rule of Civil Procedure 65.
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in fact; (2) fairly traceable to Defendants' [**22]  
challenged conduct; and (3) likely to be redressed by a 
favorable judicial decision. Lujan v. Defs. of Wildlife, 504 
U.S. 555, 560-61, 112 S. Ct. 2130, 119 L. Ed. 2d 351 
(1992). A plaintiff must support each standing element 
"with the manner and degree of evidence required at the 
successive stages of the litigation." Lujan, 504 U.S. at 
561. But it is not necessary for all Plaintiffs to 
demonstrate standing; rather, "one party with standing is 
sufficient to satisfy Article III's case-or-controversy 
requirement." Texas v. United States, 809 F.3d 134, 151 
(quoting Rumsfeld v. Forum for Acad. & Institutional 
Rights, Inc., 547 U.S. 47, 52 n.2, 126 S. Ct. 1297, 164 
L. Ed. 2d 156 (2006)).

To establish injury in fact, a plaintiff must show that he 
or she suffered "an invasion of a legally protected 
interest" that is "concrete and particularized" and "actual 
or imminent, not conjectural or hypothetical." Spokeo, 
Inc. v. Robins, 136 S. Ct. 1540, 1548, 194 L. Ed. 2d 635 
(2016) (quoting Lujan, 504 U.S. at 560). For an injury to 
be particularized it must "affect the plaintiff in a personal 
and individual way." Spokeo, 136 S. Ct. at 1548. In this 
case, the Rule will affect each of the Plaintiffs in 
different ways and varying degrees, but each will be 
required to make changes to their health insurance 
coverage (to rescind their current categorical exclusion 
of transitions) or risk the loss of federal funding and face 
potential civil liability.13

Defendants argue Plaintiffs failed to satisfy the first 
element of standing because their alleged injuries are 
conjectural and hypothetical. [**23]  Defs.' Resp. 39-40, 
ECF No. 50. Defendants also contend CMDA lacks 
associational standing to sue on behalf of its members 
because CMDA members would not have standing to 
sue in their own right and the claims asserted require 
their individual participation. Id. at 40-42.

Here, the injuries alleged by Plaintiffs are particularized 
because they distinctly affect each Plaintiff. For 
example, the Rule will affect how CMDA members 

13 While the Rule cites "[f]ederal statutory protections for 
religious freedom and conscience" potentially available to 
Plaintiffs, Defendants refused to agree the protections would 
apply to Private Plaintiffs or that Private Plaintiffs would be 
able to maintain their current categorical exclusions. 45 C.F.R. 
§ 92.2(b)(2); see Hr'g Tr. 70:10-71:13. Accordingly, Private 
Plaintiffs must remove their categorical exclusion the Rule 
declares is "unlawful on its face" or roll the dice and risk the 
withdrawal of federal funding and civil liability. 81 Fed. Reg. at 
31429.

communicate with patients, what insurance coverage 
they offer to their employees, and their hiring prospects 
because the Rule imposes potential liability on hospitals 
for a doctor's discrimination. Priv. Pls.' Br. 44-49, 19, 
ECF No. 25; 81 Fed. Reg. at 31384. The Rule will affect 
Franciscan's ability to continue operations because with 
no assurance that they will be exempt from the Rule's 
provisions that contradict their religious beliefs, 
Franciscan must either maintain their current insurance 
coverage plan that violates the Rule and risk debilitating 
consequences or violate their religious beliefs. See Priv. 
Pls.' Br. 22-23, ECF No. 25. Because State Plaintiffs 
enforce categorical exclusions of transition-related 
procedures, and have no religious defense to assert, the 
Rule mandates revision [**24]   [*679]  of their policies 
and forces State Plaintiffs to conduct individualized 
inquiries into whether a particular transition procedure is 
medically necessary. See State Pls.' Reply 17, ECF No. 
56. The Rule also forces State Plaintiffs to cooperate 
with ongoing investigations, expend millions on training 
personnel under the Rule, and adjust physical facilities 
to accommodate what the Rule describes as "an array 
of possible gender identities." 81 Fed. Reg. at 31392; 
see State Pls.' Reply 20, ECF No. 56.

To satisfy the injury in fact requirement, the injury must 
also be concrete. Spokeo, 136 S. Ct. at 1548. The 
Supreme Court has emphasized that a concrete injury 
"must actually exist," meaning it is "real" and "not 
abstract." Id. When seeking a preliminary injunction, in 
addition to past injury, a plaintiff must show he or she 
faces "an imminent threat of future injury." See Adarand 
Constructors, Inc. v. Pena, 515 U.S. 200, 210-11, 115 
S. Ct. 2097, 132 L. Ed. 2d 158 (1995). For example, in 
Los Angeles v. Lyons, the Supreme Court held the 
plaintiff lacked standing to seek an injunction against a 
police chokehold policy because he faced "no realistic 
threat" from the policy. 461 U.S. 95, 103 S. Ct. 1660, 75 
L. Ed. 2d 675 (1983). The Supreme Court noted that 
"[t]he reasonableness of [plaintiff's] fear is dependent 
upon the likelihood of a recurrence of the allegedly 
unlawful conduct." Id. at 107 n.8.

Here, Plaintiffs' [**25]  fear of being subjected to 
penalties under the challenged Rule is reasonable given 
they are all covered entities whose insurance plans 
include a categorical exclusion of transition-related 
procedures that is forbidden by the Rule.14 Further, the 
likelihood that Plaintiffs will suffer further harm from the 
Rule is strengthened by the current HHS investigation 

14 45 C.F.R. § 92.207(b)(4).
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into some of the Plaintiffs' potential noncompliance.15 
State Pls.' Reply 16-17, ECF No. 56. Accordingly, 
Plaintiffs have presented concrete evidence to support 
their fears that they will be subject to enforcement under 
the Rule.

The second and third elements of standing, causation 
and redressability, are easily established here because 
the Plaintiffs are themselves the subject of the 
challenged government action. Lujan, 504 U.S. at 561-
62 (stating that when a plaintiff challenges the legality of 
government action or inaction, and is himself an object 
of the action at issue, "there is ordinarily little question 
that the action or inaction has caused him injury, and 
that a judgment preventing or requiring the action will 
redress it").

Because Plaintiffs bring claims under the APA, in 
addition to Article III standing requirements, "the interest 
[they] assert[] [**26]  must be 'arguably within the zone 
of interests to be protected or regulated by the statute' 
that [they] say[] was violated." Match-E-Be-Nash-She-
Wish Band of Pottawatomi Indians v. Patchak, 567 U.S. 
209, 132 S. Ct. 2199, 2210, 183 L. Ed. 2d 211 (2012) 
(quoting Ass'n of Data Processing Serv. Orgs., Inc. v. 
Camp, 397 U.S. 150, 153, 90 S. Ct. 827, 25 L. Ed. 2d 
184 (1970)). As covered entities required to make 
expensive  [*680]  changes to their insurance coverage 
plans, Plaintiffs' asserted interests fall squarely within 
the zone of interests regulated by the Rule. Accordingly, 
Private Plaintiffs and State Plaintiffs have standing to 
pursue this lawsuit.

CMDA also asserts associational standing on behalf of 
its 18,000 members. Am. Compl. 6-7, 59, ECF No. 21. It 
is well established that an association is permitted to 
bring suit on behalf of its members when: (a) its 
members would otherwise have standing to sue in their 
own right; (b) the interests it seeks to protect are 
germane to the organization's purpose; and (c) neither 
the claim asserted nor the relief requested requires the 
participation of individual members in the lawsuit. Hunt 

15 HHS's Office for Civil Rights ("OCR") contacted Texas's 
Health and Human Services Commission on September 29, 
2016 to investigate a complaint concerning the Texas 
Medicaid Program and is currently investigating whether 
Texas covers "sex change therapy," who determines the 
"medical necessity" for such therapy, and whether there is a 
different process for determining medical necessity criteria for 
hormonal fertility treatment and cosmetic surgery. State Pls.' 
Reply 16, ECF No. 56 (quoting Decl. of Dana Williamson Ex. 
1, Dec. 2, 2016).

v. Wash. State Apple Adver. Comm'n, 432 U.S. 333, 
343, 97 S. Ct. 2434, 53 L. Ed. 2d 383 (1977). An 
organization lacks standing if it fails to adequately allege 
that there is a threat of injury to any individual member 
of the association and thus fails to identify even one 
individual member with standing. Funeral Consumers 
Alliance, Inc. v. Serv. Corp. Intern., 695 F.3d 330, 344 
(5th Cir. 2012) (citing Nat'l Treasury Emps. Union v. 
U.S. Dep't of Treasury, 25 F.3d 237, 242 (5th Cir. 
1994)). The Supreme Court has held that standing 
cannot be established by "accepting [**27]  the 
organization's self-description of the activities of its 
members" and determining that "there is a statistical 
probability that some of those members are threatened 
with concrete injury." Summers v. Earth Island Inst., 555 
U.S. 488, 497, 129 S. Ct. 1142, 173 L. Ed. 2d 1 (2009). 
Plaintiff-organizations must make specific allegations 
establishing that at least one identified member has 
suffered or would suffer harm. Id. at 498.

As to the first prong, Defendants argue CMDA lacks 
associational standing because its members have not 
established their "religious or conscience-based 
objections to performing [transition or abortion] 
services." Defs.' Resp. 40, ECF No. 50. But a plaintiff-
organization need only establish that one member 
would suffer harm under the Rule, and CMDA has 
satisfied that requirement by providing the declaration of 
Dr. Hoffman. Priv. Pls.' App. 467-70, Hoffman Decl., 
ECF No. 26. Dr. Hoffman declared that "CMDA's ethical 
statements are consistent with my own medical and 
religious beliefs." App. 468, ECF No. 26. Dr. Hoffman 
currently provides standard medical services to 
transgender patients and performs a variety of 
procedures that could be used in connection with a 
gender transition but that, in light of his medical 
judgment and religious beliefs, he would not [**28]  offer 
for that purpose. Id. at 468-69.

Defendants take no issue with the second prong, and 
the Court finds that the interests CMDA seeks to protect 
in this suit are germane to its purpose. Am. Compl. 29, 
ECF No. 21. As to the third prong, Defendants argue 
CMDA lacks associational standing as to the asserted 
RFRA claim because it would require the participation of 
individual members. Defs.' Resp. 41, ECF No. 50. 
CMDA is not required to detail the specific religious 
views of each member however, and the record is 
sufficiently developed from Dr. Hoffman's Declaration, 
CMDA's Ethics Statement, and Private Plaintiffs' 
briefing, to consider the RFRA claim at the preliminary 
injunction stage. Because CMDA alleges there is a real 
and immediate threat that one of its members will be 
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injured by the Rule, it has established standing on 
behalf of its members.

2. Ripeness

Defendants also argue this suit is not ripe because 
Plaintiffs' injuries are speculative, Plaintiffs face no 
significant hardship in the absence of review, and the 
issues presented would be significantly  [*681]  aided by 
further factual development. Defs.' Resp. 37-39, ECF 
No. 50.

The Court looks primarily at two considerations in 
determining whether [**29]  a case is ripe for judicial 
review: (1) fitness of the issues for judicial decision; and 
(2) hardship to the parties of withholding court 
consideration. Abbott Labs., 387 U.S. at 149. In the 
same vein, a challenge to administrative regulations is 
fit for review if (1) the questions presented are "purely 
legal one[s]," (2) the challenged regulations constitute 
"final agency action," and (3) further factual 
development would not "significantly advance [the 
court's] ability to deal with the legal issues presented." 
Texas v. United States, 497 F.3d 491, 498-99 (5th Cir. 
2007) (quoting Nat'l Park Hosp. Ass'n v. Dep't of 
Interior, 538 U.S. 803, 812, 123 S. Ct. 2026, 155 L. Ed. 
2d 1017 (2003)).

Because the present case involves primarily questions 
of law, the Court finds that it would not be significantly 
aided by further factual development. The parties do not 
dispute that Plaintiffs are covered entities under the 
Rule or that they currently exclude all insurance 
coverage of transition-related procedures. However, the 
parties disagree as to the Rule's exact application and 
effect on Plaintiffs. Defendants refuse to indicate 
whether any of the religious defenses cited by the Rule 
would allow Private Plaintiffs to maintain their 
categorical exclusions, and insist more facts are needed 
to determine whether Private Plaintiffs' insurance 
policies violate the Rule. Hr'g Tr. 51:20-24, 61:1-
62:25. [**30]  Absent an applicable religious defense, 
the Rule clearly forbids categorical exclusions of health 
insurance coverage for transition-related procedures. 45 
C.F.R. § 92.207(b)(4); Defs.' Resp. 26, ECF No. 50. As 
the Rule clearly prohibits categorical exclusions of 
transition coverage and Private Plaintiffs have 
articulated their religious beliefs forbidding coverage of 
transitions in any case, it is not clear what additional 
facts would aid resolution of the suit, and Defendants' 
counsel struggled to articulate any at the hearing. 45 
C.F.R. § 92.207(b)(4); see Hr'g Tr. 61:1-62:25, 93:14-
95:16.

But even assuming that Private Plaintiffs would 
eventually find safe harbor under one of the federal 
religious protections cited by the Rule, Defendants do 
not dispute that Private Plaintiffs are covered by the 
Rule or that it directly affects their conduct. Therefore on 
January 1, 2017, Private Plaintiffs will be forced to either 
violate their religious beliefs or maintain their current 
policies which seem to be in direct conflict with the Rule 
and risk the severe consequences of enforcement.

Further, even if Defendants eventually agree Private 
Plaintiffs are covered by one of the referenced religious 
protections, State Plaintiffs would have [**31]  no such 
defense available. The Rule requires State Plaintiffs to 
rescind their categorical exclusions of transition 
procedures and evaluate requests for insurance 
coverage of transitions on a case-by-case basis. See 45 
C.F.R. § 92.207(b)(4). The parties do not dispute that 
State Plaintiffs' categorical exclusions of transition-
related insurance coverage will be in violation of the 
Rule on January 1, 2017. See Hr'g Tr. 92:4-8. 
Therefore, the Court finds no further factual 
development would aid resolution of the case and what 
little value a more developed factual record would 
provide is strongly outweighed by the significant 
hardship Plaintiffs face in the absence of immediate 
judicial review.

Substantial hardship is typically satisfied when a party is 
forced to choose between refraining from allegedly 
lawful activity or engaging in the allegedly lawful activity 
and risking significant sanctions. Abbott Labs., 387 U.S. 
at 136 (finding the suit ripe because denying review 
would force plaintiffs to undergo significant  [*682]  
hardship in an effort to comply with the challenged FDA 
regulation or risk serious civil and criminal penalties); 
Steffel v. Thompson, 415 U.S. 452, 94 S. Ct. 1209, 39 
L. Ed. 2d 505 (1974) (finding the suit ripe because 
denying review would force plaintiff to choose between 
forgoing possibly protected [**32]  speech (distributing 
anti-Vietnam War literature) and risking criminal 
punishment). Plaintiffs should not be forced to choose 
between forgoing conduct they believe is protected or 
risking substantial sanctions and liability. Steffel, 415 
U.S. at 462.

Courts have departed from this general principle—that 
this impossible choice imposes a substantial hardship 
worthy of pre-enforcement review—only when the 
alleged injury is hypothetical or speculative. See, e.g., 
Toilet Goods Ass'n v. Gardner, 387 U.S. 158, 87 S. Ct. 
1520, 18 L. Ed. 2d 697 (1967); United Public Workers v. 
Mitchell, 330 U.S. 75, 67 S. Ct. 556, 91 L. Ed. 754 
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(1947); Renne v. Geary, 501 U.S. 312, 111 S. Ct. 2331, 
115 L. Ed. 2d 288 (1991). In Toilet Goods, the choice 
faced by cosmetic manufacturers challenging an FDA 
regulation was complying and allowing FDA employees 
to inspect their facilities or refusing to comply and 
risking a reviewable suspension of certification services. 
Toilet Goods, 387 U.S. at 165. The Supreme Court 
concluded the case was not ripe for review because the 
challenged regulation did not immediately impact 
plaintiffs in "conducting their day-to-day affairs" and 
complying required "no advance action." Id. at 164. The 
Court also declined to find ripeness because "no 
irremediabl[y] adverse consequences flow[ed] from 
requiring a later challenge." Id. In this case however, the 
challenged Rule affects Plaintiffs' day-to-day affairs—
the provision of healthcare services for their patients 
and healthcare coverage for their employees. [**33]  
The Rule requires Plaintiffs to incur significant expense 
in complying with the Rule and assessing their potential 
noncompliance. Further, because Private Plaintiffs claim 
the Rule substantially burdens their exercise of religion 
in violation of RFRA, the Court finds that irremediable 
adverse consequences would result from a delay of 
review.

Claims are often ripe when denying review would place 
"the hapless plaintiff between the Scylla of intentionally 
flouting state law and the Charybdis of forgoing what he 
believes to be constitutionally protected activity in order 
to avoid becoming enmeshed in a criminal proceeding." 
Steffel, 415 U.S. at 462. Plaintiffs in the present case 
face a similar impossible choice: between the Scylla of 
intentionally defying federal law and the Charybdis of 
forgoing specific conduct they believe is constitutionally 
protected to avoid serious financial and civil penalties. 
The Court finds the impossible choice faced by Plaintiffs 
constitutes substantial hardship and with the issues fit 
for review, the case is accordingly ripe.

Defendants also claim Plaintiffs' alleged injuries are too 
speculative to warrant injunctive relief because the Rule 
incorporates "applicable Federal statutory [**34]  
protections for religious freedom and conscience." Defs.' 
Resp. 22-23, ECF No. 50.16 For example, RFRA forbids 
the government from "substantially burden[ing] a 
person's exercise of religion" unless doing so "is the 

16 The Rule provides that "applicable Federal statutory 
protections for religious freedom and conscience" are 
available, which Defendants identify as RFRA, the Weldon 
Amendment, the Coats Amendment, and the Church 
Amendment. Defs.' Resp. 22-23, ECF No. 50 (quoting 45 
C.F.R. § 92.2(b)(2)).

least restrictive means of furthering [a] compelling 
governmental interest." 42 U.S.C. § 2000bb-1(b). The 
Weldon Amendment forbids discriminating against 
 [*683]  "any institutional or individual health care entity . 
. . on the basis that the health care entity does not 
provide, pay for, provide coverage of, or refer for 
abortions." Pub. L. No. 114-113, Div. H, § 507(d), 129 
Stat. 2242, 2649 (2015) ("Weldon Amendment"). The 
Coats Amendment forbids discriminating against an 
entity that refuses to undergo training in performance or 
referrals for abortions. 42 U.S.C. § 238n(a) ("Coats 
Amendment"). The Church Amendment forbids requiring 
any individual "to perform or assist in the performance of 
any part of a health service program . . . if his 
performance or assistance in the performance of such 
part of such program . . . would be contrary to his 
religious beliefs or moral convictions." 42 U.S.C. § 300a-
7(d) ("Church Amendment").

The Court addresses Plaintiffs' RFRA argument below, 
but the remaining federal protections are insufficient to 
assure Plaintiffs of either their compliance with the Rule 
or safety from enforcement proceedings. The Weldon 
and Coats Amendments deal exclusively with abortions 
and do not reach religious objections to providing [**35]  
or covering transition-related procedures. The Church 
Amendment is limited to specific federal funding 
streams, providing no assurance that the Rule's 
enforcement mechanisms will not be employed to give 
"maximum effect to the provision[s] permitted by law." 
45 C.F.R. § 92.2(b)(c); see Hr'g Tr., 19:1-20.

3. Administrative Exhaustion

Defendants also allege that Congress intended to forbid 
pre-enforcement review of the Rule, as evidenced by 
the statutory enforcement scheme enacted by Section 
1557. Defs.' Resp. 42-46, ECF No. 50. "The APA 
authorizes suit by '[a] person suffering legal wrong 
because of agency action, or adversely affected or 
aggrieved by agency action within the meaning of a 
relevant statute.'" Norton v. S. Utah Wilderness All., 542 
U.S. 55, 61, 124 S. Ct. 2373, 159 L. Ed. 2d 137 (2004) 
(quoting 5 U.S.C. § 702). This right of judicial review 
extends to agency actions "except to the extent that—
(1) statutes preclude judicial review; or (2) agency 
action is committed to agency discretion by law." 
Heckler v. Chaney, 470 U.S. 821, 828, 105 S. Ct. 1649, 
84 L. Ed. 2d 714 (1985) (quoting 5 U.S.C. § 701(a)). 
The "strong presumption" favoring judicial review of 
administrative action "fails when a statute's language or 
structure demonstrates that Congress wanted an 
agency to police its own conduct." Mach Mining, LLC v. 
E.E.O.C., 135 S. Ct. 1645, 1651, 191 L. Ed. 2d 607 
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(2015). Defendants bear a "heavy burden" to establish 
the Rule's unreviewability, and "where substantial doubt 
about the congressional intent exists, the [**36]  general 
presumption favoring judicial review of administrative 
action is controlling." Texas v. United States, 809 F.3d 
134, 164 (5th Cir. 2015) (quoting Block v. Cmty. 
Nutrition Inst., 467 U.S. 340, 351, 104 S. Ct. 2450, 81 L. 
Ed. 2d 270 (1984)).

Defendants argue that Section 1557's "comprehensive 
scheme of administrative and judicial review" indicates 
Congress intended to preclude initial judicial review. 
Defs.' Resp. 44, ECF No. 50. Section 1557 incorporates 
Title VI's enforcement mechanisms for allegations of sex 
discrimination under the Rule, so Title VI is the relevant 
statute to evaluate and determine if Congress intended 
to divest the Court of original federal question 
jurisdiction over Plaintiffs' claims.17 Defendants  [*684]  
are unable to offer any binding authority that Title VI's 
enforcement mechanisms (incorporated by Section 
1557) indicate Congress intended to forbid judicial 
review of agency actions under Section 1557.18 In fact, 
as Plaintiffs point out, several courts have held that Title 
VI does not always require exhaustion of administrative 
remedies before judicial review.19 Because Plaintiffs 
have presented ripe claims and Section 1557 contains 
no explicit or implicit bar to judicial review, the APA's 
basic presumption of reviewability applies. The 

17 Plaintiffs discuss Title IX as the applicable enforcement 
statute. Priv. Pls.' Reply 20, ECF No. 57. But the Rule 
provides: "The procedural provisions applicable to Title VI 
apply with respect to administrative enforcement actions 
concerning discrimination on the basis of race, color, national 
origin, sex, and disability discrimination under Section 1557 or 
this part." 45 C.F.R. § 92.302(a) (emphasis added).

18 Defendants rely on authority from the Fourth and Ninth 
Circuits (Taylor v. Cohen, 405 F.2d 277, 279 (4th Cir. 1968); 
Bakersfield City Sch. Dist. of Kern Cty. v. Boyer, 610 F.2d 621, 
624 (9th Cir. 1979)) for the contention that Title VI's 
comprehensive plan of enforcement divests district courts of 
jurisdiction over pre-enforcement challenges. Defs.' Resp. 44-
46, ECF No. 50. The remaining authorities cited by 
Defendants deal with statutory schemes outside of Title VI 
(such as Title VII and Title IX). Id.

19 See, e.g., Montgomery Improvement Ass'n, Inc. v. U.S. 
Dep't of Hous. & Urban Dev., 645 F.2d 291, 297 (5th Cir. 
1981) ("[W]e hold that plaintiffs have a private cause of action 
under . . . Title VI . . . ."); Freed v. Consol. Rail Corp., 201 F.3d 
188, 191 (3d Cir. 2000) ("Title VI . . . does not require that 
plaintiffs exhaust the administrative process before bringing 
suit.").

Supreme Court has held that when a legal issue is "fit 
for judicial resolution" [**37]  and a regulation "requires 
an immediate and significant change in the plaintiffs' 
conduct of their affairs with serious penalties attached to 
noncompliance, access to the courts under the 
Administrative Procedure Act and the Declaratory 
Judgment Act must be permitted, absent a statutory bar 
or some other unusual circumstance." Abbott Labs., 387 
U.S. at 153. "Judicial review of a final agency action by 
an aggrieved person will not be cut off unless there is 
persuasive reason to believe that such was the purpose 
of Congress." Id. at 140. Absent an explicit or implicit 
statutory bar to judicial review, the APA's presumption of 
reviewability applies to Plaintiffs' ripe claims.

Further, while Section 1557 establishes a thorough 
enforcement process for the individuals it seeks to 
protect, it provides no similar avenue of relief for 
Plaintiffs' current claims. Priv. Pls.' Reply 12, ECF No. 
57. Plaintiffs must either change course to bring their 
insurance and physician policies in accordance with the 
Rule, bearing compliance costs and violating their 
religious views and medical judgment; or roll the dice 
and risk the loss of federal funding or massive liability to 
private parties. The Court finds nothing in the 
Affordable [**38]  Care Act—including Section 1557—
precludes this action.

Because Plaintiffs have standing and allege ripe claims 
properly subject to judicial review, the Court next 
evaluates whether a preliminary injunction is 
appropriate.

B. Preliminary Injunction

1. Likelihood of Success on the Merits

The first consideration in determining whether to grant 
Plaintiffs' motions for preliminary injunction is whether 
Plaintiffs have shown a likelihood of success on the 
merits for their claims. This requires Plaintiffs to present 
a prima facie case. Daniels Health Scis., LLC v. 
Vascular Health Scis., 710 F.3d 579, 582 (5th Cir. 2013) 
(citing Janvey v. Alguire, 647 F.3d 585, 595-96 (5th Cir. 
2011)). A prima facie case does not mean Plaintiffs 
must prove they are entitled to summary judgment. 
Byrum v. Landreth, 566 F.3d 442, 446 (5th Cir. 2009). A 
party "is not required to prove his case in full at a 
preliminary injunction hearing." Univ. of Texas v.  [*685]  
Camenisch, 451 U.S. 390, 395, 101 S. Ct. 1830, 68 L. 
Ed. 2d 175 (1981).
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a. Administrative Procedure Act

Plaintiffs claim the Rule violates the APA because it is 
contrary to law and exceeds statutory authority by (1) 
interpreting Title IX's prohibition of sex discrimination to 
include gender identity; (2) failing to include the religious 
and abortion exemptions of Title IX; (3) contradicting the 
commands of Title VII; and (4) attempting to 
commandeer the states in violation of the Tenth 
Amendment. Priv. Pls.' Br., ECF No. 25. In response, 
Defendants argue the Rule is [**39]  lawful and argue 
the Rule's interpretation of sex discrimination is entitled 
to Chevron deference.20 See Defs.' Resp., ECF No. 50.

In evaluating agency action under the APA, courts must 
"hold unlawful and set aside" agency actions that are 
"not in accordance with the law" or "in excess of 
statutory jurisdiction, authority, or limitations, or short of 
statutory right." 5 U.S.C. § 706(2). For "the authority of 
administrative agencies is constrained by the language 
of the statute they administer." Texas v. United States, 
497 F.3d 491, 500-01 (5th Cir. 2007) (citing 
Massachusetts v. EPA, 549 U.S. 497, 127 S. Ct. 1438, 
167 L. Ed. 2d 248 (2007)). "No matter how it is framed, 
the question a court faces when confronted with an 
agency's interpretation of a statute it administers is 
always, simply, whether the agency has stayed within 
the bounds of its statutory authority." City of Arlington, 
Tex. v. F.C.C., 569 U.S. 290, 133 S. Ct. 1863, 1868, 
185 L. Ed. 2d 941 (2013) (emphasis in original).

The Court begins analysis of Plaintiffs' likelihood of 
success by considering Defendants' first and primary 
defense: whether HHS's interpretation of sex 
discrimination is entitled to deference under Chevron.

i. Chevron Deference

In reviewing an agency's construction of a statute it 
administers, courts follow the familiar two-step 
framework articulated in Chevron and ask first whether 
Congress has directly spoken to the precise question at 
issue. Chevron U.S.A. Inc. v. Nat. Res. Def. Council, 
Inc., 467 U.S. 837, 842, 104 S. Ct. 2778, 81 L. Ed. 2d 
694 (1984). If so, [**40]  this is the end of the matter as 
the court and agency must give effect to Congress's 

20 Defendants also argue Plaintiffs are unlikely to succeed on 
their First or Fifth Amendment claims, but because the Court is 
working on an expedited briefing schedule it does not reach 
Plaintiffs' constitutional arguments or Defendants' 
constitutional defenses.

unambiguously expressed intent. Food and Drug Admin. 
v. Brown & Williamson Tobacco Corp., 529 U.S. 120, 
121, 120 S. Ct. 1291, 146 L. Ed. 2d 121 (2000); City of 
Arlington, Tex. v. FCC, 569 U.S. 290, 133 S. Ct. 1863, 
1874, 185 L. Ed. 2d 941 (2013) (quoting Chevron, 467 
U.S. at 842-43). If not, the court must defer to the 
agency's construction of the statute so long as it is 
permissible. Brown & Williamson, 529 U.S. at 121.

Step one of Chevron analysis includes both whether the 
statute confers the agency jurisdiction over an issue, as 
well as challenges to an agency's interpretation of a 
statute. Texas v. United States, 497 F.3d at 500-01.21 
For Chevron deference to apply, an agency must have 
received congressional authority to determine the 
particular matter at issue in the particular manner 
adopted. City of Arlington, 133 S. Ct. at 1874 (citing 
United States v. Mead Corp., 533 U.S. 218, 121 S. Ct. 
 [*686]  2164, 150 L. Ed. 2d 292 (2001)). When a 
statute is silent or ambiguous with respect to a specific 
issue, courts assume the implementing agency has 
been granted an implicit delegation from Congress to fill 
in the statutory gaps, and proceed to ask whether the 
agency's construction is permissible. Brown & 
Williamson, 529 U.S. at 123 (citing Chevron, 467 U.S. at 
844). "Ambiguity is a creature not of definitional 
possibilities but of statutory context." Brown v. Gardner, 
513 U.S. 115, 118, 115 S. Ct. 552, 130 L. Ed. 2d 462 
(1994). When considering whether a statute is 
ambiguous under Chevron, a court must: (1) begin with 
the statute's language; (2) give undefined words their 
ordinary, contemporary, common meaning; (3) read the 
statute's words in proper context and consider 
them [**41]  based on the statute as a whole; and (4) 
consider a statute's terms in light of the statute's 
purposes. Contender Farms, L.L.P. v. U.S. Dep't. of 
Agric., 779 F.3d 258, 269 (5th Cir. 2015).

Courts use traditional means of statutory interpretation 
to determine if a statute is ambiguous: the text, its 
history, and its purpose. Calix v. Lynch, 784 F.3d 1000, 
1005 (5th Cir. 2015) (quoting Bellum v. PCE 
Constructors, Inc., 407 F.3d 734, 739 (5th Cir. 2005)). 
When the words are unambiguous, the "judicial inquiry 
is complete." Desert Palace, Inc. v. Costa, 539 U.S. 90, 
98, 123 S. Ct. 2148, 156 L. Ed. 2d 84 (2003) (quoting 
Rubin v. United States, 449 U.S. 424, 430, 101 S. Ct. 

21 State Plaintiffs refer to the agency's purported jurisdiction 
over the issue as "Chevron Step Zero" but the Court evaluates 
both agency jurisdiction and challenges to the agency's 
interpretation in Chevron step one. State Pls.' Reply 8, ECF 
No. 56.
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698, 66 L. Ed. 2d 633 (1981)). Legislation is ambiguous 
if it is susceptible to more than one accepted meaning. 
Calix, 784 F.3d at 1005. But multiple accepted 
meanings do not exist merely because a statute's 
"authors did not have the forethought expressly to 
contradict any creative contortion that may later be 
constructed to expand or prune its scope." Id. (citing 
Moore v. Hannon Food Servs., Inc., 317 F.3d 489, 497 
(5th Cir. 2003)).

Because the authority to issue the Rule was given in 
Section 1557 of the ACA, the Court begins with the 
language of Section 1557.22 Section 1557 clearly 
incorporates Title IX's prohibition of sex discrimination.23 
Therefore, with no ambiguity in the statute as to what is 
prohibited sex discrimination, the Court next analyzes 
the incorporated text to determine whether HHS's 
interpretation of the incorporated statute was in line with 
the text of Title IX. 42 U.S.C. § 18116 (a), (c). Title IX 
provides that "[n]o person in the United States shall, on 
the basis of sex, be excluded from participation in, be 
denied the benefits [**42]  of, or be subjected to 
discrimination under any education program or activity 
receiving Federal financial assistance . . . ." 20 U.S.C. § 
1681(a) (emphasis added).

Plaintiffs assert that the plain language of Title IX 
(incorporated by Section 1557) is clear and 
unambiguously prohibits biological sex discrimination. 
State Pls.' Br. 10, ECF No. 23. They argue Congress 
spoke directly to the contested issue—the meaning and 
scope of prohibited sex discrimination—and urge the 
Court to decide this issue at the first step of the Chevron 
analysis. State Pls.' Reply 12-14, ECF No. 56. 
Defendants assert that Section 1557's definition of sex 
discrimination is ambiguous because it fails to explicitly 
address  [*687]  transgender individuals and the Rule 
simply fills the statutory gap, implementing Section 
1557. Hr'g Tr. 56:5-10.

The precise question at issue in this case is: What 
constitutes Title IX sex discrimination? The text of 
Section 1557 is neither silent nor ambiguous as to its 
interpretation of sex discrimination. Section 1557 clearly 

22 "The [HHS] Secretary may promulgate regulations to 
implement this section." 42 U.S.C. § 18116(c).

23 "[A]n individual shall not, on the ground prohibited under . . . 
[T]itle IX of the Education Amendments of 1972 . . . be 
excluded from participation in, be denied the benefits of, or be 
subjected to discrimination under, any health program or 
activity, any part of which is receiving Federal financial 
assistance . . . ." 42 U.S.C. § 18116(a).

adopted Title IX's existing legal structure for prohibited 
sex discrimination. 42 U.S.C. § 18116(a). For the 
reasons set out more fully below, this Court has 
previously concluded: the meaning of sex in Title IX 
unambiguously refers to "the biological and 
anatomical [**43]  differences between male and female 
students as determined at their birth." Texas v. United 
States, No. 7:16-cv-00054, 201 F. Supp. 3d 810, 2016 
U.S. Dist. LEXIS 113459, 2016 WL 4426495, at *14 
(N.D. Tex. Aug. 21, 2016); see Johnston v. Univ. of 
Pittsburgh of Com. Sys. of Higher Educ., 97 F. Supp. 3d 
657, 674 (W.D. Pa. 2015), appeal dismissed (Mar. 30, 
2016) ("Title IX does not prohibit discrimination on the 
basis of transgender itself because transgender is not a 
protected characteristic under the statute."); see infra 
III.B.1.a.ii. In promulgating the Rule, HHS revised the 
core of Title IX sex discrimination under the guise of 
simply incorporating it.

In addition to the statutory text, the Supreme Court has 
emphasized a common-sense approach when 
determining whether Congress was likely to delegate a 
"policy decision of such economic and political 
magnitude to an administrative agency." Brown & 
Williamson, 529 U.S. at 133. The challenged Rule 
undoubtedly implicates significant policy questions—
namely, the scope and meaning of sex discrimination 
prohibited by Title IX and incorporated by Section 1557. 
If Congress wished to assign that decision to HHS, it 
surely would have done so expressly. King v. Burwell, 
135 S. Ct. 2480, 2489, 192 L. Ed. 2d 483 (2015) (citing 
Util. Air Regulatory Group v. EPA, 134 S. Ct. 2427, 
2444, 189 L. Ed. 2d 372 (2014)).

The Court does not discount Defendants' stated goal, 
question the seriousness of the problem the Rule seeks 
to address, or weigh into the merits of the issue. But no 
matter how "important, conspicuous, and controversial 
the issue [**44]  . . . an administrative agency's power to 
regulate in the public interest must always be grounded 
in a valid grant of authority from Congress." Brown & 
Williamson, 529 U.S. at 161. Because Congress clearly 
addressed the question at issue by incorporating Title 
IX's existing legal structure, and HHS had no authority 
to interpret such a significant policy decision—the scope 
of sex discrimination under Title IX—Chevron deference 
does not apply and the Court need not reach step two of 
the analysis. See Brown & Williamson, 529 U.S. at 160, 
121.

ii. Title IX Sex Discrimination
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Because HHS is not entitled to Chevron deference, the 
Court now considers whether Plaintiffs have 
demonstrated a likelihood of success on their claim that 
the Rule violates the APA. Plaintiffs claim the Rule is 
contrary to law under the APA because its definition of 
prohibited sex discrimination conflicts with that 
incorporated by Section 1557. Priv. Pls.' Br., ECF No. 
25. Congress's intent in enacting Section 1557 is clear 
because the statute explicitly incorporates Title IX's 
prohibition of sex discrimination. See 42 U.S.C. § 
18116(a). It is also clear from Title IX's text, structure, 
and purpose that Congress intended to prohibit sex 
discrimination on the basis of the biological differences 
between males and females. See 20 U.S.C. § 1681.

The text [**45]  of Title IX indicates Congress's binary 
definition of "sex." See 20 U.S.C. § 1681 (referring to 
"students of one sex," "both sexes," "students of the 
other sex"). When interpreting a statute,  [*688]  courts 
look to its ordinary meaning at the time it was enacted. 
See, e.g., Carcieri v. Salazar, 555 U.S. 379, 388, 129 S. 
Ct. 1058, 172 L. Ed. 2d 791 (2009) ("We begin with the 
ordinary meaning of the word 'now,' as understood 
when the [statute] was enacted."); MCI Telecomms. 
Corp. v. Am. Tel. & Tel. Co., 512 U.S. 218, 228, 114 S. 
Ct. 2223, 129 L. Ed. 2d 182 (1994) (finding the relevant 
time for determining a statutory term's meaning is when 
the statute became law); Baker Botts L.L.P. v. ASARCO 
L.L.C., 135 S. Ct. 2158, 2165 n.2, 192 L. Ed. 2d 208 
(2015) (interpreting "services" at the time the word was 
first used in the statute). When Title IX was enacted in 
1972, the term "sex" was commonly understood to refer 
to the biological differences between males and 
females.24 Even the early users of the term "gender 
identity" recognized the distinction between "sex" and 
"gender identity."25 If Congress had intended to enact a 

24 See, e.g., AMERICAN HERITAGE DICTIONARY 1187 (1976) ("The 
property or quality by which organisms are classified 
according to their reproductive functions."); WEBSTER'S THIRD 

NEW INTERNATIONAL DICTIONARY 2081 (1971) ("The sum of the 
morphological, physiological, and behavioral peculiarities of 
living beings that subserves biparental reproduction with its 
concomitant genetic segregation and recombination which 
underlie most evolutionary change . . ."); 9 OXFORD ENGLISH 

DICTIONARY 578 (1961) ("The sum of those differences in the 
structure and function of the reproductive organs on the 
ground of which beings are distinguished as male and female, 
and of the other physiological differences consequent on 
these.").

25 See, e.g., Robert Stroller (UCLA psychoanalyst who coined 
the term "gender identity") believed "sex was biological but 

new, different, or expansive definition of prohibited sex 
discrimination in Section 1557, it knew how to do so and 
would not have chosen to explicitly incorporate its 
meaning from Title IX. The structure of 20 U.S.C. § 
1681 et seq. (Title IX) supports this conclusion. For 
example, in § 1686 Congress authorized covered 
institutions to provide different arrangements for each of 
the sexes. 20 U.S.C. § 1686. These authorized 
distinctions [**46]  based on sex can only reasonably be 
interpreted to be necessary for the protection of 
personal privacy, and confirm Congress's biological 
view of the term "sex." See G.G. ex rel. Grimm v. 
Gloucester Cty. Sch. Bd., 822 F.3d 709, 723, 734 (4th 
Cir. 2016), recalling mandate & issuing stay, 136 S. Ct. 
2442, 195 L. Ed. 2d 888 (2016). Accordingly, the text, 
structure, and purpose reveal that the definition of sex in 
Title IX's prohibition of sex discrimination 
unambiguously prevented discrimination on the basis of 
the biological differences between males and females.

But even if, as Defendants argue, the definition of sex 
discrimination was determined in 2010 when the ACA 
incorporated Title IX's prohibition of sex discrimination, 
the Court is not persuaded it was passed with the Rule's 
expansive scope in mind because: (1) Congress knew 
how but did not use language indicating as much, and 
(2) in 2010 no federal court or agency had interpreted 
Title IX sex discrimination to include gender identity.26 
That Congress  [*689]  did not understand "sex" to 
include "gender identity" [**47]  when it passed the ACA 
is evidenced by the employment of the phrase "gender 
identity" by the same Congress to include protections 

gender was social" David Haig, The Inexorable Rise of Gender 
and the Decline of Sex: Social Change in Academic Titles, 
1945-2001, ARCHIVES OF SEXUAL BEHAVIOR 93 (Apr. 2004); 
Virginia Prince (Transgender activist who coined the term 
"transgender") stated that "I, at least, know the difference 
between sex and gender" Virginia Prince, Change of Sex or 
Gender, 10 TRANSVESTIA 53, 60 (1969).

26 Defendants argued at the hearing that Section 1557's 
definition of prohibited sex discrimination determined in 2010 
when the ACA was passed. Hr'g Tr. 79:4-7.

But even if the definition of sex discrimination was determined 
in 2010, promulgation of the proposed Rule five years later 
included a new and expanded definition, as evidenced by 
commentators' depictions of the Rule as "groundbreaking." 
Lena H. Sun & Lenny Bernstein, U.S. Moves to Protect 
Women, Transgender People in Health Care [**48] , 
Washington Post, Sept. 3, 2015 (The new Rule "for the first 
time includes bans on gender identity discrimination as a form 
of sexual discrimination, language that advocacy groups have 
pushed for and immediately hailed as groundbreaking.").
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against crimes motivated by gender identity. See 18 
U.S.C. § 249(a)(2)(A) (hate crimes legislation passed by 
Congress in 2010 protecting "gender identity" and 
"sexual orientation");27 see also Brown & Williamson, 
529 U.S. at 143 (subsequent analogous statutes more 
specifically addressing a topic in an earlier statute 
shape the focus of the earlier statute's meaning). In 
addition, the 2013 amendments to the Violence Against 
Women Act, legislation designed to protect women, 
added protections for "gender identity" and 
simultaneously reinforced the longstanding, binary 
definition of "sex" by employing both terms as separate 
and distinct bases of discrimination prohibited by the 
statute. See 42 U.S.C. § 13925(b)(13)(A) (specifically 
addressing both sex and gender identity, declaring: "No 
person . . . shall, on the basis of . . . race, color, religion, 
national origin, sex, gender identity. . . be subjected to 
discrimination . . . ."). These subsequent enactments 
confirm that Title IX and Congress's incorporation of it in 
the ACA unambiguously adopted the binary definition of 
sex. See Brown & Williamson, 529 U.S. at 143.

Finally, the government's usage of the term sex in the 
years since Title IX's enactment bolsters the conclusion 
that its common meaning in 1972 and 2010 referred to 
the binary, biological differences between males and 
females. Prior to the passage of the ACA in 2010 and 
for more than forty years after the passage of Title IX in 
1972, no federal court or agency had concluded sex 
should be defined to include gender identity.28 

27 The 2010 legislation defines "gender identity" as "actual or 
perceived gender-related characteristics." 18 U.S.C. § 
249(c)(4).

28 Defendants' briefing and the Rule's preamble relied on Price 
Waterhouse to show that "sex" discrimination encompasses 
"gender identity." See 81 Fed. Reg. at 31387-90; Defs.' Resp. 
16, 49, ECF No. 50; Price Waterhouse v. Hopkins, 490 U.S. 
228, 109 S. Ct. 1775, 104 L. Ed. 2d 268 (1989) (holding that 
Title VII's prohibition of sex discrimination included 
discrimination based on stereotypical notions of appropriate 
behavior, appearance, or mannerisms for males and females). 
But Price Waterhouse dealt with the definition of "sex" in the 
Title VII context, not the incorporated statute at issue here: 
Title IX. Price Waterhouse was decided in 1989, twenty years 
before the ACA was enacted. If Congress intended to prohibit 
the newly-expanded version of sex discrimination that 
Defendants claim includes "gender identity" it could have 
incorporated Title VII's prohibition of sex discrimination instead 
of Title IX. But even in Price Waterhouse, the Supreme Court 
seems to acknowledge the binary nature of sex and focuses 
mainly on sex stereotypes. 490 U.S. at 251 ("[i]n forbidding 
employers to discriminate against individuals because of their 

Accordingly, HHS's expanded definition of sex 
discrimination exceeds the grounds incorporated by 
Section 1557.

iii. Title IX Unincorporated Religious Exemptions

Plaintiffs also claim the Rule's failure to incorporate Title 
IX's religious exemptions renders the Rule arbitrary, 
capricious, and contrary to law under the APA. Priv. Pls.' 
Br. 31, 33, ECF No. 25. Title IX does not apply to 
covered entities controlled by a religious organization if 
its application would be inconsistent with the  [*690]  
religious tenets of such organization. 20 U.S.C. § 
1681(a)(3) (the "religious exemption"). Title IX also 
states that it cannot be "construed to require or prohibit 
any person, or public or private entity, to provide or pay 
for any benefit or service, [**49]  including the use of 
facilities, related to an abortion." 20 U.S.C. § 1688 (the 
"abortion exemption"). The Rule did not incorporate Title 
IX's religious or abortion exemption even though it 
incorporated the exemptions of the other three federal 
nondiscrimination statutes.29

Defendants argue the Title IX religious and abortion 
exemptions were not incorporated because Section 
1557 was doing a "new work," i.e., applying the 
education statute to the healthcare context, and the 
other three incorporated statutes had already been 
applied to the healthcare context. Hr'g Tr. 84:18-21. 
Defendants argue not incorporating the Title IX 
exemptions is of no moment because the other religious 
and abortion exemptions cited by the Rule are available. 
Defs.' Resp. 56-57, ECF No. 50.

As outlined above, the Court declines to give HHS 
Chevron deference, and when determining whether the 
failure to incorporate the exemptions is contrary to law, 
the Court must examine the text of Section 1557. This 
examination requires the Court to again apply well 
settled rules of construction which include giving the 
statutory text its plain and ordinary meaning, construing 
the statute as a whole, and giving effect to every word of 

sex, Congress intended to strike at the entire spectrum of 
disparate treatment of men and women resulting from sex 
stereotypes").

29 "The exceptions applicable to Title VI apply to discrimination 
on the basis of race, color, or national origin under this part. 
The exceptions applicable to Section 504 apply to 
discrimination on the basis of disability under this part. The 
exceptions applicable to the Age Act apply to discrimination on 
the basis of age under this part." 45 C.F.R. § 92.101(c).
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the statute. Taniguchi v. Kan Pac. Saipan, Ltd., 566 
U.S. 560, 132 S. Ct. 1997, 2002, 182 L. Ed. 2d 903 
(2012); United Savings Ass'n of Texas v. Timbers of 
Inwood Forest Assocs., 484 U.S. 365, 371, 108 S. Ct. 
626, 98 L. Ed. 2d 740 (1988); Corley v. United States, 
556 U.S. 303, 314, 129 S. Ct. 1558, 173 L. Ed. 2d 443 
(2009). The canon disfavoring [**50]  surplusage is "one 
of the most basic interpretive canons." Corley, 556 U.S. 
at 314. In construing a statute, courts are obligated to 
give effect to all its provisions "so that no part will be 
inoperative or superfluous, void or insignificant." Id. at 
315 (quoting Hibbs v. Winn, 542 U.S. 88, 101, 124 S. 
Ct. 2276, 159 L. Ed. 2d 172 (2004)).

The text of Section 1557 prohibits discrimination "on the 
ground prohibited under . . . [T]itle IX of the Education 
Amendments of 1972 (20 U.S.C. 1681 et seq.) . . . ." 42 
U.S.C. § 18116(a). Congress specifically included in the 
text of Section 1557 "20 U.S.C. 1681 et seq." That 
Congress included the signal "et seq.," which means 
"and the following," after the citation to Title IX can only 
mean Congress intended to incorporate the entire 
statutory structure, including the abortion and religious 
exemptions.30 Title IX prohibits discrimination on the 
basis of sex, but exempts from this prohibition entities 
controlled by a religious organization when the 
proscription would be inconsistent with its religious 
tenets. 20 U.S.C. § 1681(a)(3). Title IX also 
categorically exempts any application that would require 
a covered entity to provide abortion or abortion-related 
services. 20 U.S.C. § 1688. Therefore, a religious 
organization refusing to act inconsistent with its religious 
tenets on the basis of sex does not discriminate on the 
ground prohibited by Title IX.31 Failure  [*691]  to 
incorporate Title IX's religious and abortion 
exemptions [**51]  nullifies Congress's specific direction 
to prohibit only the ground proscribed by Title IX. That is 
not permitted. Corley, 556 U.S. at 314. By not including 
these exemptions, HHS expanded the "ground 
prohibited under" Title IX that Section 1557 explicitly 
incorporated. See id. The Rule's failure to include Title 
IX's religious exemptions renders the Rule contrary to 
law.

Defendants' argument that Section 1557 was "new 
work" does not save this failure. Hr'g Tr. 56:11-57:18. 
Congress dictated that an entity would be liable under 
Section 1557 on the ground prohibited by Title IX. 42 

30 BLACK'S LAW DICTIONARY (10th ed. 2014).

31 The same reasoning also exempts any covered entity from 
having to provide abortion or abortion-related services.

U.S.C. § 18116(a). A religious organization that meets 
the specification of § 1681(a)(3) or any entity seeking 
the protection of § 1688 would not be liable for 
discriminating on the basis of sex under Title IX. HHS 
could not add additional prohibitions simply because it 
was engaged in "new work." Further, HHS knew how to 
adapt Title IX from the education realm to the healthcare 
context because it provides that when cross-referencing 
the provisions of Title IX's use of "student," the term 
"individual" should be used in the healthcare context. 
See 45 C.F.R. 92.101(b)(3)(i). Accordingly, the Court 
finds the Rule's conflict with its incorporated statute—
Title IX—renders it contrary to law under the APA.32

b. Religious Freedom Restoration [**52]  Act

The Court next evaluates in the alternative whether 
Plaintiffs have established a substantial likelihood of 
success on their RFRA claim. Private Plaintiffs allege 
the Rule violates RFRA because it substantially burdens 
their exercise of religion. Priv. Pls.' Br. 23-32, ECF No. 
25. Defendants did not address Plaintiffs' RFRA claim in 
their briefing but asserted at the hearing that more 
factual development was necessary to evaluate the 
claim. Hr'g Tr. 61:1-62:25. The Court addressed the 
argument that more facts are needed above and finds 
the record is sufficiently developed to consider Private 
Plaintiffs' RFRA claim. See supra, III.A.2.

RFRA provides that the "[g]overnment may substantially 
burden a person's exercise of religion only if it 
demonstrates that application of the burden to the 
person . . . is the least restrictive means of furthering [a] 
compelling government interest." 42 U.S.C. § 2000bb-
1(b). RFRA was passed by a broad coalition of 
legislators in direct response to a Supreme Court 
decision that Congress viewed as curbing longstanding 
constitutional protections for religious liberty and was 
enacted to work a "substantive change in constitutional 
protections." Tennessee v. Lane, 541 U.S. 509, 520, 
124 S. Ct. 1978, 158 L. Ed. 2d 820 (2004) (quoting City 
of Boerne v. Flores, 521 U.S. 507, 532, 117 S. Ct. 2157, 
138 L. Ed. 2d 624 (1997)); see also Douglas Laycock & 
Oliver [**53]  S. Thomas, Interpreting the Religious 
Freedom Restoration Act, 73 Tex. L. Rev. 209, 210, 244 
(1994). Courts evaluating a claim under RFRA must first 
determine if the challenged rule imposes a "substantial 
burden" on plaintiffs' religious exercise and if so, then 

32 Both parties agree that if the Court resolves the APA or 
RFRA claim, there is no need to reach the remaining 
constitutional issues. Hr'g Tr. 57:22-25, 30:1-3.
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whether the rule satisfies strict scrutiny.

As to the first prong, the Court must (a) identify a 
sincere religious exercise, and (b) determine whether 
the government has placed substantial pressure on 
Plaintiffs to abstain from that religious exercise. Burwell 
v. Hobby Lobby Stores, Inc., 134 S. Ct. 2751, 2760, 189 
L. Ed. 2d 675 (2014). Defendants do not question or 
contest the sincerity of Private Plaintiffs' religious beliefs 
or exercise, and the Court is careful not to weigh or 
evaluate the relevant doctrines of faith.33 As  [*692]  
discussed above, the Court finds that Private Plaintiffs' 
refusal to perform, refer for, or cover transitions or 
abortions is a sincere religious exercise. Private 
Plaintiffs have demonstrated they sincerely believe such 
procedures would harm their patients and force their 
employees to "engage in material cooperation with evil." 
Priv. Pls.' Br. 24, ECF No. 25. The Supreme Court has 
explained that the exercise of religion includes 
"business practices that are compelled or limited by the 
tenets of a religious doctrine." Hobby Lobby, 134 S. Ct. 
at 2770.

In regards to whether the Rule places substantial 
pressure on Plaintiffs to abstain from religious exercise, 
the Court finds—and the parties agree—that the Rule's 
prohibition of categorical exclusions of transitions and 
abortions forces Plaintiffs to make an individualized 
assessment of every request for performance of such 
procedures or coverage of the same. The Rule therefore 
places substantial pressure on Plaintiffs to perform and 
cover transition and abortion procedures. The Rule's 
prohibition of categorical exclusions also forces Plaintiffs 
to provide the federal government a nondiscriminatory 
and "exceedingly persuasive justification" for their 
refusal to perform or cover such procedures. 45 C.F.R. 
§ 92.101. Private Plaintiffs' long-held view that such 
procedures are immoral and inappropriate in every 
circumstance is now at odds with the Rule's 
interpretation of sex discrimination because it requires 
them to remove the categorical exclusion of transitions 
and abortions (a condition they assert is a reflection of 

33 See [**54]  Hernandez v. Comm'r, 490 U.S. 680, 699, 109 
S. Ct. 2136, 104 L. Ed. 2d 766 (1989) ("It is not within the 
judicial ken to question the centrality of particular beliefs or 
practices to a faith, or the validity of particular litigants' 
interpretations of those creeds."); see also Stephanie N. 
Phillips, A Text-Based Interpretation of Title VII's Religious 
Employer Exemption, TEXAS REVIEW OF LAW & POLITICS 
(2016) (stressing the importance that courts avoid 
unconstitutional entanglement with religion when asked to 
weigh different doctrines of faith).

their religious beliefs and an exercise of their religion) 
and conduct an individualized assessment of 
every [**55]  request for those procedures. "A law that 
'operates so as to make the practice of . . . religious 
beliefs more expensive' in the context of business 
activities imposes a burden on the exercise of religion." 
Hobby Lobby, 134 S. Ct. at 2770 (quoting Braunfeld v. 
Brown, 366 U.S. 599, 605, 81 S. Ct. 1144, 6 L. Ed. 2d 
563 (1961)). Accordingly, the Rule imposes a 
substantial burden on Private Plaintiffs' religious 
exercise.

As to the second prong, the government bears the 
burden to show the Rule satisfies strict scrutiny—i.e., 
"demonstrate[] that the application of the burden to the 
person represents the least restrictive means of 
advancing a compelling interest." Gonzales v. O Centro 
Espirita Beneficente Uniao do Vegetal, 546 U.S. 418, 
423, 126 S. Ct. 1211, 163 L. Ed. 2d 1017 (2006). The 
Fifth Circuit has held that to satisfy strict scrutiny under 
RFRA, the government "must show by specific evidence 
that [Private Plaintiffs'] religious practices jeopardize its 
stated interests." Merced v. Kasson, 577 F.3d 578, 592 
(5th Cir. 2009). Defendants do not provide a compelling 
interest in their briefing and Private Plaintiffs dispute that 
one exists. Priv. Pls.' Br. 38-42, ECF No. 25. Although 
the preamble to the Rule claims broadly that the 
government has "a compelling interest in ensuring that 
individuals have nondiscriminatory access to health care 
and health coverage," Defendants have failed to brief 
the basis of its compelling interest, leaving the Court 
unable to determine [**56]  whether Private Plaintiffs' 
religious practices jeopardize its purpose. See 81 Fed. 
Reg. at 31380. A compelling interest is one the 
government would be willing  [*693]  to pursue itself. 
Yet, the government's own health insurance programs, 
Medicare and Medicaid, do not mandate coverage for 
transition surgeries; the military's health insurance 
program, TRICARE, specifically excludes coverage for 
transition surgeries; and the government's own medical 
experts reported "conflicting" study results of transition 
procedures—"some reported benefits while others 
reported harms." Centers for Medicare & Medicaid 
Services, Proposed Decision Memo for Gender 
Dysphoria and Gender Reassignment Surgery (June 2, 
2016); see Pls.' App. 648, ECF No. 26; see Hobby 
Lobby, 134 S. Ct. at 2780 (significant carve outs and 
exceptions may indicate the government lacks a 
compelling interest). Therefore, it appears the 
government has failed to adequately carry its burden 
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and show the Rule advances a compelling interest.34

Nevertheless, the Court assumes the Rule pursues a 
compelling interest, because even if it does, the 
government has failed to prove the Rule employs the 
least restrictive means. The least-restrictive-means 
standard requires the government to "sho[w] that it 
lacks [**57]  other means of achieving its desired goal 
without imposing a substantial burden on the exercise of 
religion by the objecting part[y]." Hobby Lobby, 134 S. 
Ct. at 2780. If the government wishes to expand access 
to transition and abortion procedures, "[t]he most 
straightforward way of doing this would be for the 
government to assume the cost of providing the 
[procedures] at issue to any [individuals] who are unable 
to obtain them under their health-insurance policies due 
to their employers' religious objections." Id. The 
government could also assist transgender individuals in 
finding and paying for transition procedures available 
from the growing number of healthcare providers who 
offer and specialize in those services. The government 
has failed to demonstrate how exempting Private 
Plaintiffs pursuant to their religious beliefs would 
frustrate the goal of ensuring "nondiscriminatory access 
to health care and health coverage," and the 
government has numerous less restrictive means 
available to provide access and coverage for transition 
and abortion procedures. See 81 Fed. Reg. at 31380. 
Accordingly, Private Plaintiffs have demonstrated a 
substantial likelihood of success on their claim that the 
challenged Rule violates RFRA.

2. Threat of Irreparable [**58]  Harm

Next, Plaintiffs must demonstrate they are "likely to 
suffer irreparable harm in the absence of preliminary 
relief." Winter v. Nat. Res. Def. Council, 555 U.S. 7, 20, 
129 S. Ct. 365, 172 L. Ed. 2d 249 (2008). "[H]arm is 
irreparable where there is no adequate remedy at law, 
such as monetary damages." Janvey v. Alguire, 647 
F.3d at 600 (5th Cir. 2009). An injunction is appropriate 
only if the anticipated injury is imminent and not 
speculative. Winter, 555 U.S. at 22.

Defendants argue Plaintiffs' asserted injuries are 

34 While Putative Intervenors proposed several compelling 
interests in their briefing (including "eradicating all forms of 
invidious discrimination," "making sure that federal funds are 
not used to subsidize discrimination," "making sure people are 
able to access healthcare coverage and services on a 
nondiscriminatory basis," and "safeguarding the public health") 
it is the government's view that controls. Hobby Lobby, 134 S. 
Ct. at 2776; Putative Intervenors' Resp. 42, ECF No. 53.

speculative because Plaintiffs misunderstand the scope 
and effect of the Rule and its incorporated religious 
protections. See Defs.' Resp. 33-36, ECF No. 50. The 
State Plaintiffs claim they are currently suffering injury 
under the ongoing HHS investigation into their 
insurance plans and all Plaintiffs will suffer  [*694]  
irreparable harm on January 1, 2017, when they are 
forced to alter their insurance coverage plans. State 
Pls.' Reply 16-17, ECF No. 56. Plaintiffs also point out 
several entities with similar insurance policies that have 
already been sued under the Rule since it was issued 
on May 18, 2016.35 State Plaintiffs allege the Rule is in 
direct conflict with state law that mandates a physician's 
independent medical judgment be given paramount 
consideration when providing treatment because the 
Rule makes a physician's independent medical [**59]  
judgment one of many factors in evaluating compliance. 
State Pls.' Reply 18-19, ECF No. 56. See TEX. OCC. 
CODE §§ 162.0021-0022 (mandating deference to the 
"independent medical judgment" of physicians).

A state suffers irreparable harm anytime it is prevented 
from enforcing a statute enacted by representatives of 
its people. Planned Parenthood of Greater Texas 
Surgical Health Servs. v. Abbott, 734 F.3d 406, 419 (5th 
Cir. 2013) ("When a statute is enjoined, the State 
necessarily suffers the irreparable harm of denying the 
public interest in the enforcement of its laws."); 
Maryland v. King, 567 U.S. 1301, 133 S. Ct. 1, 3, 183 L. 
Ed. 2d 667 (2012) (citing New Motor Vehicle Bd. of Cal. 
v. Orrin W. Fox Co., 434 U.S. 1345, 1351, 98 S. Ct. 359, 
54 L. Ed. 2d 439 (1977) ("[A]ny time a State is enjoined 
by a court from effectuating statutes enacted by 
representatives of its people, it suffers a form of 
irreparable injury.")).

Because the Rule is in conflict with state law, one of the 
State Plaintiffs is already undergoing investigation by 
the HHS's OCR, and entities similarly situated to Private 
Plaintiffs have already been sued under the Rule since it 
took partial effect on May 18, 2016, the Court finds 
Plaintiffs have demonstrated that they face a substantial 
threat of irreparable harm in the absence of an 
injunction.

3. Balance of Hardships and Public Interest

35 Priv. Pls.' Br. 37, ECF No. 25 (citing Compl., Prescott v. 
Rady Children's Hosp. — San Diego, No. 16-2408 (S.D. Cal. 
Sept. 26, 2016); Compl., Dovel v. Pub. Library of Cincinnati 
and Hamilton Cty., No. 16-955 (S.D. Ohio Sept. 26, 2016); 
Compl., Robinson v. Dignity Health, No. 16-3035 (N.D. Cal. 
June 6, 2016)).
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The Court next considers [**60]  whether the threatened 
injury to Plaintiffs outweighs any damage the proposed 
injunction may cause Defendants and its impact on the 
public interest.36 The threatened injury to Plaintiffs 
outweighs any potential harm to Defendants. Without an 
injunction, Plaintiffs will be threatened with substantial 
harm, including the risk of federal funding withdrawal 
and civil liability.

On the other hand, HHS will suffer no harm from 
delaying implementation of the challenged portion of the 
Rule. The agency's six-year delay in issuing the Rule 
strengthens the Court's conclusion that the delay 
imposed by the injunction would work no significant 
harm on Defendants. The injunction would merely 
maintain the status quo—allowing HHS to prohibit sex 
discrimination in healthcare services as defined by Title 
IX and incorporated by Section 1557. If the Rule is 
invalid, it will be set aside in its entirety and the public 
interest will be served by the injunction. But even if the 
Rule is valid, the injunction will merely delay its 
implementation, pending final review on the merits.

 [*695]  Defendants allege that Plaintiffs delay in 
seeking relief should weigh in favor of denying the 
injunction. Defs.' Resp. 64, ECF No. 50. But [**61]  the 
Court finds that filing suit one month after the first parts 
of the Rule became effective constitutes prompt action, 
notwithstanding the inadvertent mistake that led to a 
delay in serving the U.S. Attorney for the Northern 
District of Texas. See Defs.' Resp. 64, ECF No. 50. 
Further, Defendants' six-year delay in promulgating the 
Rule since the ACA's enactment demonstrates that 
Defendants and the public interest would suffer no 
irreparable injury in the face of an injunction to maintain 
the status quo.

For the foregoing reasons, the Court finds that Plaintiffs 
have satisfied all prerequisites for a preliminary 
injunction.

C. Scope of Injunction

Finally, the Court must determine the scope of the 
injunction. Plaintiffs seek a nationwide injunction as to 
the challenged portions of the Rule—prohibiting 
discrimination on the basis of "gender identity" and 

36 The Court considers the balance of hardships and public 
interest factors together as they overlap considerably. Texas 
v. United States, 809 F.3d 134, 187 (5th Cir. 2015), aff'd, 136 
S. Ct. 2271, 195 L. Ed. 2d 638 (2016).

"termination of pregnancy." Priv. Pls.' Reply 24-25, ECF 
No. 57. Defendants argue the injunction should be 
limited to Plaintiffs. Defs.' Resp. 49-50, ECF No. 50.

"[D]istrict courts enjoy broad discretion in awarding 
injunctive relief." Nat'l Min. Ass'n v. U.S. Army Corps of 
Eng'rs, 145 F.3d 1399, 1408, 330 U.S. App. D.C. 329 
(D.C. Cir. 1998). "[T]he Constitution vests the District 
Court with 'the judicial power of the United States.' That 
power is not limited [**62]  to the district wherein the 
court sits but extends across the country. It is not 
beyond the power of a court, in appropriate 
circumstances, to issue a nationwide injunction." Texas 
v. United States, 809 F.3d 134, 188 (5th Cir. 2015) 
(quoting U.S. CONST. art. III, §1). "[T]he scope of 
injunctive relief is dictated by the extent of the violation 
established, not by the geographical extent of the 
plaintiff class." Califano v. Yamasaki, 442 U.S. 682, 702, 
99 S. Ct. 2545, 61 L. Ed. 2d 176 (1979). A nationwide 
injunction is appropriate when a party brings a facial 
challenge to agency action under the APA. See, e.g., 
Nat'l Mining, 145 F.3d at 1407-08 (invalidating an 
agency rule and affirming the nationwide injunction); 
Harmon v. Thornburgh, 878 F.2d 484, 495 n.21, 278 
U.S. App. D.C. 382 (D.C. Cir. 1989) ("When a reviewing 
court determines that agency regulations are unlawful, 
the ordinary result is that the rules are vacated—not that 
their application to the individual petitioners is 
proscribed.").

CMDA's membership extends across the country and 
the Rule applies broadly to "almost all licensed 
physicians."37 81 Fed. Reg. at 31445. Accordingly, the 
Rule's harm is felt by healthcare providers and states 
across the country, including all of CMDA's members, 
and the Court finds a nationwide injunction appropriate. 
Because the Rule includes a severability provision, 
none of the unchallenged provisions are enjoined. 45 
C.F.R. § 92.2(c). Only the Rule's command this Court 
finds is contrary to law and exceeds statutory [**63]  
authority—the prohibition of discrimination on the basis 
of "gender identity" and "termination of pregnancy"—is 
hereby enjoined.

D. Bond

Rule 65(c) provides that "[t]he court may issue a 
preliminary injunction . . . only if the movant gives 
security in an amount that the court considers proper to 
pay the costs and damages sustained by any part found 

37 CMDA has members "in all [the] states." Hr'g Tr. 93:5.
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to have been wrongfully enjoined or restrained." Fed. R. 
Civ. P. 65(c). The amount of security required "is a 
matter for the discretion of the trial court," and the Fifth 
Circuit has held district  [*696]  courts have discretion to 
"require no security at all." Kaepa, Inc. v. Achilles Corp., 
76 F.3d 624, 628 (5th Cir. 1996) (citing Corrigan 
Dispatch Company v. Casa Guzman, 569 F.2d 300, 303 
(5th Cir. 1978)). The Court finds no evidence that 
Defendants will suffer any financial loss requiring 
Plaintiffs to post security. Accordingly, the Court grants 
Plaintiffs' request to waive the bond requirement. State 
Pls.' Mot. 3, ECF No. 22; Priv. Pls.' Mot. 2, ECF No. 24.

IV. CONCLUSION

For the foregoing reasons, the Court finds that Plaintiffs' 
motions for preliminary injunction (ECF Nos. 22, 24) 
should be and are hereby GRANTED. See Fed. R. Civ. 
P. 65. Defendants are hereby ENJOINED from 
enforcing the Rule's prohibition against discrimination on 
the basis of gender identity or termination of pregnancy.

SO ORDERED on this 31st day of December, 
2016 [**64] .

/s/ Reed O'Connor

Reed O'Connor

UNITED STATES DISTRICT JUDGE

End of Document
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2017.1 For the following [*3]  reasons, Defendants' 

Motion for Voluntary Remand and Stay (ECF No. 92) is 

GRANTED in part.

I. BACKGROUND

Plaintiffs brought suit on August 23, 2016, challenging 

two provisions of a final rule issued by the Department 

of Health and Human Services ("HHS") to implement 

Section 1557 of the Affordable Care Act.2 Am. Compl. 

10-11, ECF No. 21; see Nondiscrimination in Health 

Programs and Activities, 81 Fed. Reg. 31376 (May 18, 

2016) (codified at 45 C.F.R. § 92.4) (the "Rule"). 

Specifically, Plaintiffs argue the Rule's interpretation of 

prohibited sex discrimination as encompassing "gender 

identity" and "termination of pregnancy" violates the 

Administrative Procedure Act ("APA") and the Religious 

Freedom Restoration Act ("RFRA").3 Am. Compl. 41-54, 

69-72, ECF No. 21. On December 31, 2016, the Court 

granted Plaintiffs' motions for a preliminary injunction, 

finding they were likely to succeed on their APA and 

RFRA claims and enjoining enforcement of the Rule's 

expanded definition of sex discrimination. See Inj. Order 

28-35, ECF No. 62 (finding that the Rule's expanded 

definition of sex discrimination as encompassing 

"gender identity" and "termination of pregnancy" likely 

exceeded HHS's statutory authority); see also Inj. Order 

35-42, ECF No. 62 (finding the Rule was likely contrary 

to law because it failed [*4]  to incorporate the religious 

and abortion exemptions in Title IX and likely violated 

RFRA as applied to Private Plaintiffs).

The American Civil Liberties Union of Texas and River 

City Gender Alliance (collectively, "Putative 

Intervenors") filed a motion to intervene as of right, 

seeking in the alternative a grant of permissive 

intervention, on September 16, 2016. Mot. Intervene, 

1 Also pending before the Court are Putative Intervenors' 

Motion to Intervene (ECF No. 7), filed September 16, 2016; 

Plaintiffs' Motion for Summary Judgment (ECF No. 82), filed 

March 14, 2017; Putative Intervenors' Motion to Stay Pending 

Appeal (ECF No. 85), filed March 27, 2017; and Defendants' 

Motion for Extension of Time (ECF No. 93), filed May 2, 2017.

2 The Court's December 31, 2016 Order granting Plaintiffs' 

motions for preliminary injunction recounts the factual 

background of this case in detail. See Dec. 31, 2016 Order 

("Inj. Order") 1-3, ECF No. 62.

3 Plaintiffs voluntarily dismissed without prejudice Counts III—

X and XIII—XX of their First Amended Complaint on March 14, 

2017. See Pls.' Vol. Dismissal, ECF No. 81.

ECF No. 7. In order to give Plaintiffs' preliminary 

injunction motions expedited consideration before the 

Rule took full effect, the Court issued a briefing 

schedule and reserved consideration of the motion to 

intervene until after Defendants filed an answer to 

Plaintiffs' complaint, which has yet to be filed.4 See ECF 

Nos. 40, 69, 79, 93 (granting Defendants' consent 

motion to extend the answer deadline to 25 days after 

resolution of the motions for preliminary injunction—

January 25, 2017, then to March 1, 2017, to coincide 

with Defendants' deadline to notice any appeal, and 

finally to May 2, 2017, to provide the incoming 

administration time to assess their position, on which 

day Defendants filed the present motion for remand and 

requested another extension of the answer deadline). 

The Court has allowed [*5]  Putative Intervenors to 

participate in all proceedings as amici curiae and 

considered their filings in its December 31, 2016 Order 

granting Plaintiffs' motions for preliminary injunction. 

Nov. 1, 2016 Order 6, ECF No. 32; Inj. Order 41 n.34, 

ECF No. 62.

On January 24, 2017, the Court denied Putative 

Intervenors' request for a stay of the preliminary 

injunction and issued a partial ruling on their motion to 

intervene.5 Jan. 24, 2017 Order 7-8, ECF No. 69. The 

Court (1) denied intervention as of right, finding their 

interests were presumed to be adequately represented 

by Defendants because they shared the same ultimate 

4 "[C]onsidering the motion to intervene after Defendants file 

their answer will 'provide the Court with enough information to 

determine whether the Putative Intervenors have met their 

burden to show that their interests are inadequately 

represented.'" Nov. 1, 2016 Order 6, ECF No. 32 (quoting Oct. 

7, 2016 Order, ECF No. 20).

5 In considering the motion to intervene as of right, the Court 

noted that "Putative Intervenors have a legally protectable 

interest in the proceedings" as the intended beneficiaries of 

the Rule. Jan. 24, 2017 Order 5, ECF No. 69. Plaintiffs have 

asked the Court to retract that finding because Putative 

Intervenors failed to demonstrate a "concrete, personalized, 

and legally protectable" interest sufficient to confer standing 

under Article III. See Pls.' Resp. 5, ECF No. 74; see also Hr'g 

Tr. (citing Town of Chester v. Laroe Estates, 137 S. Ct. 1645, 

198 L. Ed. 2d 64 (2017), which Putative Intervenors claim is 

inapplicable because they are seeking to intervene as a 

defendant in the present case). In reply, Putative Intervenors 

argued that their appeal deprived the Court of jurisdiction to 

reconsider its conclusion that they had a "legally protectable 

interest." Put. Int. Reply 2 n.1, ECF No. 76. As requested, the 

Court will allow the parties an opportunity to brief the issue as 

necessary when the stay is lifted. Id.

2017 U.S. Dist. LEXIS 145416, *2
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objective and failed to rebut that presumption by 

demonstrating "adversity of interest, collusion, or 

nonfeasance"; and (2) deferred a ruling on permissive 

intervention until the existing parties filed briefs 

addressing whether intervention would "delay or 

prejudice the adjudication of the[ir] rights."6 Id. Plaintiffs 

are opposed to intervention and Defendants are 

opposed to intervention as of right but take no position 

on permissive intervention.7 See Defs.' Br., ECF No. 73; 

6 The Parties' official responses to the motion to intervene are 

due 14 days after Defendants file their responsive pleading to 

Plaintiffs' complaint, which was due May 2, 2017, on which 

day Defendants filed a motion for extension that is currently 

pending before the Court. Oct. 7, 2016 Order 3, ECF No. 20; 

Feb. 27, 2017 Order 1, ECF No. 79; Defs.' Mot. 1, ECF No. 

93.

7 Before the requested briefing on permissive intervention was 

filed, Putative Intervenors appealed the Court's January 24, 

2017 Order denying intervention as of right. See Notice of 

Interlocutory Appeal, ECF No. 72. Putative Intervenors have 

maintained that their February 2, 2017 appeal deprived this 

Court of jurisdiction over their request to intervene as of right 

and argued at the June 26, 2017 hearing that ruling on their 

motion for permissive intervention before the Fifth Circuit 

decided if they had jurisdiction to consider the issue would 

improperly interfere with the Fifth Circuit's jurisdiction. See 

Hr'g Tr.; Put. Int. Reply 2 n.1, ECF No. 75 (noting "[b]ecause 

Proposed Intervenors appealed the Court's denial of 

intervention as of right, however, the Court no longer has 

jurisdiction to amend its Order in this request). On appeal, 

Plaintiffs argued Putative Intervenors' request was premature 

and the Fifth Circuit lacked jurisdiction because Putative 

Intervenors were not parties to the underlying suit and had not 

received a complete ruling on their motion to intervene. See 

Hr'g Tr. In order to respond to the Fifth Circuit's letter 

requesting the Court's estimated timeframe for ruling on the 

motion to intervene, the Court set a hearing for June 26, 2017. 

But on June 30, 2017, before this Order issued, the United 

States Court of Appeals for the Fifth Circuit dismissed Putative 

Intervenors' appeal for lack of jurisdiction. See ECF Nos. 100, 

101, 104.

The Court has worked to ensure Putative Intervenors were 

fully heard at every stage without compromising the Court's 

ability to deliver a prompt ruling on the request for expedited 

injunctive relief. Any delay in ruling on the motion to intervene 

was caused, first, by the Court's need to provide expedited 

review of Plaintiffs' motions for preliminary injunction before 

the challenged Rule took full effect on December 31, 2016, 

and second, by awaiting the Fifth Circuit's decision on its 

jurisdiction over the partial denial of the motion to intervene. 

See Oct. 7, 2016 Order 1, ECF No. 20 (making the parties' 

responses to the motion to intervene due 14 days after 

Defendants respond to Plaintiffs' complaint, stating their official 

Pls.' Br., ECF No. 74.

Since the Court entered its preliminary injunction [*6]  

on December 31, 2016, Putative Intervenors appealed 

the denial of their motion to intervene as of right, 

Plaintiffs filed a motion for summary judgment, Putative 

Intervenors requested a stay of the case pending 

appeal, and Defendants moved the Court to remand or 

stay the case pending reconsideration of the Rule. See 

Notice of Interlocutory Appeal, ECF No. 72; Pls.' Mot. 

Summ. J., ECF No. 82; Put. Int. Mot. Stay, ECF No. 85; 

Defs.' Mot., ECF No. 92. Defendants request a remand 

to HHS and stay of all proceedings in order to conserve 

party resources and allow HHS "an opportunity to 

reevaluate the regulation and address the issues raised 

in this litigation through proper rulemaking proceedings." 

Defs.' Mot. 1-2, ECF No. 92. Plaintiffs urge the Court to 

deny the motion and issue a ruling on their motion for 

summary judgment, or alternatively, retain jurisdiction 

during the remand and require periodic status reports. 

Pls.' Resp., ECF No. 94. The Court held a hearing on 

June 26, 2017, and heard from the Plaintiffs, 

Defendants, and Putative Intervenors on all pending 

motions. See Min. Entry, ECF No. 103.

position in the case). Within days of the Court's preliminary 

injunction, the Court issued a partial ruling on the motion to 

intervene—denying intervention as of right and deferring a 

ruling on permissive intervention, requesting expedited briefing 

on the issue. Jan. 24, 2017 Order 7-8, ECF No. 69. Before the 

Court received the requested briefing, Putative Intervenors 

appealed the Court's partial ruling on February 2, 2017, 

claiming the Fifth Circuit had jurisdiction over the denial of 

their motion to intervene as of right, even though a ruling on 

their alternative form of relief—permissive intervention—had 

been deferred and was not yet fully briefed. See Notice of 

Interlocutory Appeal, ECF No. 72.

Putative Intervenors filed a single motion to intervene seeking 

intervention as of right, or alternatively, permissive 

intervention. Mot. Intervene 1, ECF No. 7. Because from 

February 2, 2017 to June 30, 2017, the Putative Intervenors 

were appealing the partial denial of their motion to intervene, 

the Court awaited a ruling from the Fifth Circuit on the issue 

instead of ruling on a motion the Fifth Circuit was actively 

considering. In that time, consideration of the merits of this 

case has largely been at a standstill and Putative Intervenors 

have not been unduly prejudiced from the delay that resulted 

from their appeal. See Put. Int. Mot. Stay, ECF No. 85. 

Defendants have yet to respond to Plaintiffs' complaint and 

this Court has not considered any briefing on the merits. As 

emphasized below, Putative Intervenors will receive a final 

ruling on their motion to intervene before the Court considers 

Plaintiffs' motion for summary judgment.

2017 U.S. Dist. LEXIS 145416, *5
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For the following reasons, the Court GRANTS in part 

Defendants' Motion for Voluntary Remand [*7]  and Stay 

(ECF No. 92), declining to remand but staying the case 

until further Order of the Court.

II. LEGAL STANDARD

When a plaintiff files a complaint challenging agency 

action, a federal court has the discretion to grant the 

agency's motion for a voluntary remand of the matter in 

order to permit the agency to reconsider its decision, 

even before any judicial consideration of the merits. See 

Code v. McHugh, 139 F. Supp. 3d 465, 2015 WL 

6154381, at *3 (D.D.C. Oct. 19, 2015). The decision 

whether to grant an agency's request to remand is left to 

the discretion of the court. Carpenters Indus. Council v. 

Salazar, 734 F. Supp. 2d 126, 132 (D.D.C. 2010). 

Courts often prefer to "allow agencies to cure their own 

mistakes rather than wasting the courts' and the parties' 

resources." See Ethyl Corp. v. Browner, 989 F.2d 522, 

524 n.3, 300 U.S. App. D.C. 330 (D.C. Cir. 1993).

A court may grant an agency's request to remand when 

"(i) new evidence becomes available after an agency's 

original decision was rendered, or (ii) where intervening 

events outside the agency's control may affect the 

validity of an agency's actions." Carpenters Indus. 

Council, 734 F. Supp. 2d at 132 (quoting SKF USA Inc. 

v. United States, 254 F.3d 1022, 1028 (Fed. Cir. 2001)). 

But even in the absence of new evidence or intervening 

events, courts retain discretion to remand an agency 

decision, provided the agency has raised substantial 

and legitimate concerns in support of remand. See SKF, 

254 F.3d at 1029; Carpenters Indus. Council, 734 F. 

Supp. 2d at 132. In exercising discretion, courts should 

consider whether the opposing [*8]  party will be unduly 

prejudiced. FBME Bank Ltd. v. Lew, 142 F. Supp. 3d 70, 

73 (D.D.C. 2015) (citing Am. Forest Res. Council v. 

Ashe, 946 F. Supp. 2d 1, 47 (D.D.C. 2013)).

An agency need not confess error to obtain a voluntary 

remand but should at least "profess [its] intention to 

reconsider, re-review, or modify the original agency 

decision that is the subject of the legal challenge." 

Limnia, Inc. v. U.S. Dep't of Energy, 857 F.3d 379, 387 

(D.C. Cir. 2017). The Fifth Circuit has held that an 

"agency may not reconsider its own decision if to do so 

would be arbitrary, capricious, or an abuse of 

discretion." Macktal v. Chao, 286 F.3d 822, 826 (5th Cir. 

2002). And courts have recognized that requests for 

remand should be made "within a reasonable time after 

the first decision." See id.; see also Citizens Against 

Pellissippi Parkway Extension, Inc. v. Mineta, 375 F.3d 

412, 416 (6th Cir. 2004) (quoting Belville Mining Co. v. 

United States, 999 F.2d 989, 997 (6th Cir. 1993)).

III. ANALYSIS

Defendants request a voluntary remand to reconsider 

the Rule challenged by Plaintiffs and partially enjoined 

by the Court. Defs.' Mot. 1, ECF No. 92. Defendants 

have not confessed error, identified new evidence, or 

cited any intervening events to support their remand 

request. But Defendants have identified "substantial and 

legitimate concerns" in support of a remand and stay—

namely, that the Court and the parties could waste 

limited resources litigating issues that may be mooted 

by HHS's impending review of the Rule. Id. Defendants 

argue that a remand and stay is warranted because (1) 

it would allow HHS to reconsider [*9]  the Rule; (2) it 

would preserve Court and party resources; and (3) 

Plaintiffs would suffer no undue prejudice because the 

preliminary injunction would remain in effect. Defs.' Mot. 

4-5, ECF No. 92.

Plaintiffs argue a stay or remand is unnecessary for 

HHS to reconsider the Rule and that the Court should 

deny the request because Defendants have confessed 

no error and made no commitment to revise the Rule or 

even initiate rulemaking proceedings. Pls.' Resp. 2-3, 

ECF No. 94. While HHS could revise or revoke the Rule 

without a remand or stay, courts ordinarily allow the 

rulemaking agency an opportunity to reconsider a rule 

when it cites serious and legitimate concerns, even in 

the absence of confessed error and before 

consideration of the merits.8 Ethyl Corp., 989 F.2d at 

8 Plaintiffs did not cite, and the Court was unable to find, any 

case requiring that the agency requesting remand make a 

formal commitment to initiate rulemaking proceedings or make 

any revision. As Defendants pointed out at the hearing, 

committing to revision before the notice-and-comment period 

would frustrate the very purpose of receiving notice and 

comment. Hr'g Tr. While the agency need not make any 

concrete commitment to initiate rulemaking proceedings, it 

should at least profess an intention to reconsider the 

challenged rule. Limnia, 857 F.3d at 387. Here, Defendants 

have expressed their intention to reconsider the Rule. Defs.' 

Mot. 1, ECF No. 92. But the Court recognizes Plaintiffs' 

concern that Defendants have made no concrete commitment 

to initiate rulemaking proceedings. Pls.' Resp. 3, ECF No. 94. 

Therefore, to encourage timely review of the Rule, the Court 

will continue to exercise jurisdiction over the case, requiring 

periodic status reports on the rulemaking proceedings.

2017 U.S. Dist. LEXIS 145416, *6
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524 n.3; Code, 139 F. Supp. 3d 465, 2015 WL 6154381, 

at *3.

Second, Plaintiffs argue that HHS's request is untimely 

because it was made four months after the Court's 

preliminary injunction. Pls.' Resp. 3-4, ECF No. 94. But, 

as Defendants pointed out at the hearing, it is not 

unusual for the initiation of rulemaking proceedings to 

take many months. Hr'g Tr. Further, courts have found 

time periods in excess of three years to be reasonable, 

and considering the change in administration that 

occurred shortly [*10]  after the Court's preliminary 

injunction, the Court finds Defendants' request to be 

timely. See Frito-Lay, Inc. v. U.S. Dep't. of Labor, 20 F. 

Supp. 3d 548, 555-56 (N.D. Tex. 2014) (Horan, Mag. J.) 

(finding "there is no hard and fast rule regarding what 

constitutes 'reasonable time' with respect to voluntary 

remand" and citing cases that upheld two and four 

years) (citing Crager v. United States, 25 Cl. Ct. 400, 

403-04, 411 (1992); Elkem Metals Co. v. United States, 

193 F. Supp. 2d 1314, 1322-23, 26 Ct. Int'l Trade 234, 

SLIP OP. 2002-18 (Ct. Int'l Trade 2002)).

Plaintiffs also argue that, even if the preliminary 

injunction were to remain in effect during the remand or 

stay, they would face undue prejudice because the Fifth 

Circuit may allow Putative Intervenors to intervene and 

grant a stay of the Court's injunction or private parties 

may initiate new suits against them. Pls.' Resp. 4, ECF 

No. 94; Hr'g Tr. But the Fifth Circuit has dismissed 

Putative Intervenors' appeal for lack of jurisdiction, so 

that concern is now moot, and the potential prejudice 

from additional lawsuits is too remote to constitute 

undue prejudice that would lead the Court to consider 

the merits of Plaintiffs' claims before allowing HHS time 

to reconsider the Rule. Finally, Plaintiffs argue that a 

final ruling on the merits and vacatur of the Rule would 

provide HHS much-needed guidance in their 

reconsideration. Pls.' Resp. 2, ECF No. 94. But the 

Court finds that its preliminary [*11]  injunction motion 

provides sufficient guidance for HHS's review of the 

Rule.

Plaintiffs cite efficiency as another reason to deny the 

motion to stay and rule on their motion for summary 

judgment. See Pls.' Resp. 2, ECF No. 94 (arguing that 

proceeding to final judgment before remanding the case 

would reduce the likelihood that the parties would end 

up in court again). The Court agrees that judicial 

efficiency is a primary consideration but finds that 

resuming consideration of the merits after HHS 

completes its review of the Rule would be more efficient 

than proceeding directly to the merits. Because HHS's 

reconsideration of the Rule may moot some or all of 

Plaintiffs' claims presented in their motion for summary 

judgment, proceeding to the merits before 

reconsideration is complete may waste limited judicial 

and party resources.9 Therefore, staying the case until 

HHS completes its review of the Rule makes efficient 

use of both the Court's and the parties' resources.

In light of Defendants' "desire to reassess the 

reasonableness, necessity, and efficacy of the two 

aspects of the [Rule] that are challenged in this case," 

the Court finds that staying the case and resuming 

consideration of [*12]  all pending motions when HHS 

completes reconsideration of the Rule will promote 

judicial efficiency and impose no undue prejudice on 

Plaintiffs. In distinguishing the requested remand from a 

stay, Defendants stated only that a stay could cause the 

"threat of ongoing litigation" to "distract" the agency from 

its rulemaking proceedings. Hr'g Tr. Because HHS's 

authority to reconsider the Rule is unaffected by 

whether the Court grants a remand or stay, and 

Defendants have consented to the Court's continued 

jurisdiction and ongoing preliminary injunction, the Court 

declines to fully remand the case but imposes a stay of 

all proceedings. Defendants made no argument that a 

stay would diminish their authority to reconsider the 

Rule and the Court perceives no compelling reason to 

remand instead of stay the case.10 Accordingly, 

Defendants' Motion for Voluntary Remand and Stay 

(ECF No. 92) is GRANTED in part.

IV. CONCLUSION

For the foregoing reasons, the Court finds that 

9 Putative Intervenors did not file an official response to 

Defendants' motion to remand and stay, but asked the Court 

at the hearing to fully resolve their pending motion to intervene 

before granting a stay or remand. Hr'g Tr. Because a potential 

revision of the Rule could moot or change the Court's 

intervention analysis, the Court finds that considering the 

intervention motion before allowing HHS an opportunity to 

review the Rule would not serve the efficiency considerations 

cited by Putative Intervenors in their own motion for a stay of 

the case. Put. Int. Mot. Stay 3, ECF No. 85. The Court will rule 

on the motion for permissive intervention, as necessary, after 

the stay is lifted and before consideration of Plaintiffs' motion 

for summary judgment.

10 With a stay of all proceedings in the case until HHS 

completes review of the Rule, there should be no "distraction" 

sufficient to detract from the agency's ability to conduct 

rulemaking proceedings in a timely fashion.

2017 U.S. Dist. LEXIS 145416, *9
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Defendants' Motion for Voluntary Remand and Stay 

(ECF No. 92) should be and is hereby GRANTED in 

part. Accordingly, the case is hereby STAYED until 

further order of the Court and all pending motions are 

held in abeyance.

Defendants [*13]  are hereby ORDERED to file a status 

report on or before August 4, 2017, identifying any 

rulemaking proceedings initiated with respect to the 

challenged Rule. The Court expressly RETAINS 

jurisdiction over Plaintiffs' asserted claims and will 

maintain a supervisory role until the stay is lifted by 

requiring periodic status reports from the existing 

parties. Further, the Court CLARIFIES that the 

December 31, 2016 Preliminary Injunction Order (ECF 

No. 62) is unaffected by this Order and remains in full 

force and effect throughout the duration of the stay until 

further order of the Court.

SO ORDERED on this 10th day of July, 2017.

/s/ Reed O'Connor

Reed O'Connor

UNITED STATES DISTRICT JUDGE

End of Document

2017 U.S. Dist. LEXIS 145416, *12
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14-cv-4456 (JSR)
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195 F. Supp. 3d 554 *; 2016 U.S. Dist. LEXIS 87072 **; 100 Fed. R. Evid. Serv. (Callaghan) 976

ANGIE CRUZ, I.H., AR'ES KPAKA, and RIYA 
CHRISTIE, on behalf of themselves and all others 
similarly situated, Plaintiffs, -v- HOWARD ZUCKER, as 
Commissioner of the Department of Health [of the State 
of New York], Defendant.

Subsequent History: Reconsideration granted by, 
Judgment entered by Cruz v. Zucker, 2016 U.S. Dist. 
LEXIS 161887 (S.D.N.Y., Nov. 14, 2016)

Prior History: Cruz v. Zucker, 116 F. Supp. 3d 334, 
2015 U.S. Dist. LEXIS 99323 (S.D.N.Y., July 29, 2015)

Core Terms

gender, plaintiffs', coverage, medically necessary, 
Cosmetic, dysphoria, procedures, hormone, 
Declaration, surgeries, defense motion, therapies, 
medical necessity, Subclass, services, individuals, 
denies, regulation, ban, summary judgment, 
categorically, minors, cosmetic surgery, defendant 
argues, summary judgment motion, Memorandum, 
parties, suppressants, pubertal, outpatient

Case Summary

Overview
HOLDINGS: [1]-No deference was owed to agency 
guidance as 18 NYCCR 505.2(l) categorically barred 
cosmetic surgery coverage, and thus, patients did not 
have to attempt approval under § 505.2(l); [2]-A motion 
to decertify the plaintiff class was denied, but the court 
created two subclasses based on age where there were 
adequate representatives for each subclass, creating 
subclasses resolved the concerns under Fed. R. Civ. P. 
23(b)(2), and each of the subclasses met the Fed. R. 
Civ. P. 23(a) requirements; [3]-The state health 
commissioner's motion for summary judgment on 
standing grounds was denied where § 505.2(l) plainly 
banned electrolysis coverage, and thus, approval of 

other banned procedures had no bearing on the futility 
of her attempts to receive electrolysis coverage; [4]-A 
claim related to mammoplasty procedures was 
dismissed as there was no evidence of its medical 
necessity.

Outcome
Motions for summary judgment denied in part and 
granted in part; other motions denied.

LexisNexis® Headnotes

Civil 
Procedure > ... > Justiciability > Ripeness > Tests 
for Ripeness

HN1[ ]  Ripeness, Tests for Ripeness

A claim is not ripe for adjudication if it rests upon 
contingent future events that may not occur as 
anticipated. However, the United States Court of 
Appeals for the Second Circuit does not require a futile 
gesture as a prerequisite for adjudication in federal 
court.

Civil Procedure > ... > Responses > Defenses, 
Demurrers & Objections > General Overview

HN2[ ]  Responses, Defenses, Demurrers & 
Objections

There is no rule requiring that, on a motion for 
reconsideration, the court must limit itself to facts or 
evidence existing at the time of its initial decision. The 
major grounds justifying reconsideration are an 
intervening change of controlling law, the availability of 
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new evidence, or the need to correct a clear error or 
prevent manifest injustice.

Administrative Law > Judicial Review > Standards 
of Review > Rule Interpretation

HN3[ ]  Standards of Review, Rule Interpretation

In many circumstances, a court is bound to give 
deference to an agency's interpretation of its own 
ambiguous regulation.

Administrative Law > Judicial Review > Standards 
of Review > Rule Interpretation

HN4[ ]  Standards of Review, Rule Interpretation

Deference to an agency's interpretation of its own 
regulation is not always warranted. For one thing, Auer 
deference is warranted only when the language of the 
regulation is ambiguous. Moreover, deference is 
undoubtedly inappropriate when the agency's 
interpretation is plainly erroneous or inconsistent with 
the regulation. The United States Court of Appeals for 
the Second Circuit has explained that an interpretation 
is plainly erroneous where the plain language of the 
regulation itself or some other indication of the agency's 
intent at the time of promulgation compels a different 
result.

Public Health & Welfare 
Law > ... > Medicaid > Coverage > Medical 
Necessities

HN5[ ]  Coverage, Medical Necessities

18 NYCCR 505.2(l) consists of five relevant 
subsections. 18 NYCCR 505.2(1), (2), and (3) provide 
coverage for medically necessary hormone therapy and 
gender reassignment surgery for Medicaid recipients 
over 18. 18 NYCRR 505.2(l)(1)-(3). 18 NYCCR 505.2(4) 
specifically excludes a list of services and procedures 
from coverage, including cosmetic surgery, services, 
and procedures and provides a non-exhaustive list of 
explicitly excluded cosmetic procedures. 18 NYCRR 
505.2(l)(4)(v). 18 NYCCR 505.2(5) defines cosmetic 
surgery, services, and procedures to mean anything 
solely directed at improving an individual's appearance. 
18 NYCRR 505.2(l)(5).

Public Health & Welfare 
Law > ... > Medicaid > Coverage > Medical 
Necessities

HN6[ ]  Coverage, Medical Necessities

No provision of 18 NYCRR 505.2(l) states that coverage 
will be provided for cosmetic procedures of any kind.

Administrative Law > Judicial Review > Standards 
of Review > Clearly Erroneous Standard of Review

Public Health & Welfare 
Law > ... > Medicaid > Coverage > Medical 
Necessities

Administrative Law > Judicial Review > Standards 
of Review > Rule Interpretation

HN7[ ]  Standards of Review, Clearly Erroneous 
Standard of Review

18 NYCRR 505.2(l) carefully provides for only two 
treatments for gender dysphoria, hormone therapy and 
gender reassignment surgery, and states outright that 
payment will not be made for breast augmentation, 
electrolysis, or facial bone reconstruction, reduction, or 
sculpturing. 18 NYCRR 505.2(l)(4). This unambiguous 
language renders the guidance released by the New 
York Department of Health in June 2015 clearly 
erroneous and undeserving of deference.

Civil Procedure > ... > Class Actions > Prerequisites 
for Class Action > Typicality

HN8[ ]  Prerequisites for Class Action, Typicality

For purposes of Fed. R. Civ. P. 23(a)(3), typicality is 
satisfied when each class member's claim arises from 
the same course of events, and each class member 
makes similar legal arguments to prove the defendant's 
liability.

Civil Procedure > ... > Class Actions > Prerequisites 
for Class Action > Adequacy of Representation

HN9[ ]  Prerequisites for Class Action, Adequacy 

195 F. Supp. 3d 554, *554; 2016 U.S. Dist. LEXIS 87072, **87072
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of Representation

To be an adequate class representative, a named 
plaintiff must, at the very least, be a member of the 
class.

Civil Procedure > ... > Class Actions > Prerequisites 
for Class Action > Maintainability

HN10[ ]  Prerequisites for Class Action, 
Maintainability

Fed. R. Civ. P. 23(b)(2) requires that the party opposing 
the class has acted or refused to act on grounds that 
apply generally to the class, so that final injunctive relief 
or corresponding declaratory relief is appropriate 
respecting the class as a whole.

Civil Procedure > ... > Class Actions > Prerequisites 
for Class Action > Maintainability

HN11[ ]  Prerequisites for Class Action, 
Maintainability

The United States Court of Appeals for the Second 
Circuit explained that in cases where defendants are 
public officials, what is important is that the judgment 
run to the benefit not only of the named plaintiffs but of 
all others similarly situated. However, the State had 
made clear that it understood the court's judgment to 
bind it with respect to all claimants; indeed even before 
entry of the judgment, it withdrew the challenged policy 
even more fully than the court ultimately directed and 
stated it did not intend to reinstate the policy.

Civil Procedure > ... > Class Actions > Prerequisites 
for Class Action > Maintainability

HN12[ ]  Prerequisites for Class Action, 
Maintainability

The Galvan doctrine has generally been applied to 
denials of class certification in the first instance. A 
doctrine that rests on a public official's acceptance of 
the applicability of a judgment to a broad group does not 
apply when the public official has moved to decertify an 
existing class and thereby attacks the broad applicability 
of a judgment.

Civil Procedure > ... > Class Actions > Prerequisites 
for Class Action > Commonality

HN13[ ]  Prerequisites for Class Action, 
Commonality

Under Fed. R. Civ. P. 23(a)(2), there must be questions 
of law or fact common to the class. In particular, the 
plaintiffs' claims must depend upon a common 
contention of such a nature that it is capable of 
classwide resolution, which means that determination of 
its truth or falsity will resolve an issue that is central to 
the validity of each one of the claims in one stroke.

Civil Procedure > ... > Class Actions > Prerequisites 
for Class Action > Typicality

HN14[ ]  Prerequisites for Class Action, Typicality

Typicality does require that the claims of the class 
representatives be typical of those of the class.

Civil Procedure > ... > Class Actions > Prerequisites 
for Class Action > Adequacy of Representation

HN15[ ]  Prerequisites for Class Action, Adequacy 
of Representation

Fed. R. Civ. P. 23(a)(4) requires that plaintiffs 
demonstrate that class counsel is qualified, 
experienced, and generally able to conduct the litigation. 
Plaintiffs must also demonstrate that there is no conflict 
of interest between the named plaintiffs and other 
members of the plaintiff class.

Civil Procedure > ... > Class Actions > Class 
Members > General Overview

Civil 
Procedure > ... > Justiciability > Standing > Persona
l Stake

HN16[ ]  Class Actions, Class Members

A plaintiff has class standing if he plausibly alleges (1) 
that he personally has suffered some actual injury as a 
result of the putatively illegal conduct of the defendant, 
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and (2) that such conduct implicates the same set of 
concerns as the conduct alleged to have caused injury 
to other members of the putative class by the same 
defendants.

Civil Procedure > ... > Summary 
Judgment > Entitlement as Matter of 
Law > Appropriateness

Constitutional Law > ... > Case or 
Controversy > Standing > Elements

HN17[ ]  Entitlement as Matter of Law, 
Appropriateness

U.S. Const. art. III standing requires an injury in fact, a 
causal connection between the injury and the conduct 
complained of, and redressability, such that the injury 
will be redressed by a favorable decision. To satisfy 
these requirements at the summary judgment stage, a 
plaintiff must set forth by affidavit or other evidence 
specific facts, which for purposes of the summary 
judgment motion will be taken to be true.

Constitutional Law > ... > Case or 
Controversy > Standing > Elements

HN18[ ]  Standing, Elements

The United States Court of Appeals for the Second 
Circuit does not require a futile gesture as a prerequisite 
for adjudication in federal court.

Administrative Law > Judicial Review > Standards 
of Review > Rule Interpretation

HN19[ ]  Standards of Review, Rule Interpretation

The court is bound to apply the language of a duly 
promulgated regulation as opposed to non-binding 
guidance that an agency can change at its discretion.

Civil 
Procedure > ... > Justiciability > Mootness > Volunta
ry Cessation Exception

Constitutional Law > ... > Case or 

Controversy > Mootness > General Overview

HN20[ ]  Mootness, Voluntary Cessation Exception

A defendant's voluntary cessation of a challenged 
practice does not deprive a federal court of its power to 
determine the legality of the practice. In the context of a 
challenged statute on appeal, judicial precedent 
explains that repeal of an unconstitutional statute does 
not moot a plaintiff's claim because a repeal would not 
preclude the promulgating body from reenacting 
precisely the same provision if the district court's 
judgment were vacated.

Civil Procedure > Judgments > Summary 
Judgment > Evidentiary Considerations

HN21[ ]  Summary Judgment, Evidentiary 
Considerations

On a motion for summary judgment the court cannot 
consider material that would not be admissible under 
the Federal Rules of Evidence. Fed. R. Civ. P. 56(c)(2).

Constitutional Law > ... > Case or 
Controversy > Standing > Particular Parties

HN22[ ]  Standing, Particular Parties

Judicial precedent holds that similarly situated plaintiffs 
need not show that they would have been awarded 
contracts or gained admission in absence of the 
challenged policies in order to establish standing.

Public Health & Welfare 
Law > ... > Medicaid > State Plans > Mandatory 
Services

HN23[ ]  State Plans, Mandatory Services

42 U.S.C.S. § 1396a(a)(10)(A) requires that a state 
Medicaid plan must provide for making medical 
assistance available to all categorically needy 
individuals, including at least certain enumerated types 
of care and services, including inpatient hospital 
services and physicians' services. 42 U.S.C.S. §§ 
1396a(a)(10)(A), 1396d(a). The statute does not clearly 
delimit the exact extent of the services it requires, 
although its implementing regulations provide some 
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more detail. For instance, 42 C.F.R. § 440.50(a) defines 
physicians' services as services furnished by a 
physician within the scope of practice of medicine or 
osteopathy as defined by state law; and by or under the 
personal supervision of an individual licensed under 
state law to practice medicine or osteopathy. More 
broadly, each service must be sufficient in amount, 
duration, and scope to reasonably achieve its purpose. 
42 C.F.R. § 440.230(b). Although the Medicaid agency 
may place appropriate limits on a service based on 
criteria such as medical necessity or on utilization 
control procedures, it may not arbitrarily deny or reduce 
the amount, duration, or scope of a required service 
solely because of the diagnosis, type of illness, or 
condition. 42 C.F.R. § 440.230(c), (d).

Public Health & Welfare 
Law > ... > Medicaid > State Plans > Mandatory 
Services

HN24[ ]  State Plans, Mandatory Services

Judicial precedent implies, but does not hold, that the 
Medicaid Act requires states to provide medically 
necessary care. Several circuits hold that medical 
necessity is the appropriate standard to determine the 
scope of services required by the Medicaid Act. The 
United States Court of Appeals for the Second Circuit 
rejected this approach, but the judgment was vacated in 
light of Health Care Financing Administration guidance. 
Although vacated, the decision is still a useful guide. 
The Second Circuit holds that the state must extend 
coverage through reasonable standards with the 
general aim of assuring that individuals will receive 
necessary medical care and each category of service 
must be sufficient in amount, duration, and scope to 
adequately (although not fully) meet the needs of the 
Medicaid population of the state. Coverage of every 
single medically necessary treatment is not 
automatically required by 42 U.S.C.S. § 
1396a(a)(10)(A). A Medicaid agency may place 
appropriate limits on a service based on criteria such as 
medical necessity or on utilization control procedures. 
42 C.F.R. § 440.230(d). Proper utilization control 
procedures, as distinct from medical necessity, may limit 
the provision of services. But any limiting criteria other 
than medical necessity must ultimately serve the 
broader aim of assuring that individuals will receive 
necessary medical care.

Public Health & Welfare 
Law > ... > Medicaid > State Plans > Mandatory 
Services

HN25[ ]  State Plans, Mandatory Services

42 U.S.C.S. § 1396a(a)(10)(A) and its implementing 
regulations do allow a state to say only sometimes and 
to limit coverage of specific treatments when the state 
has good reasons for doing so, i.e., reasons that 
ultimately uphold the provision of necessary medical 
care to needy individuals. But a state cannot say never 
when it comes to medically necessary treatments, 
because there are no such reasons justifying categorical 
bans on medically necessary treatment. A categorical 
ban on medically necessary treatment for a specific 
diagnosis would not adequately meet the needs of the 
Medicaid population of the state.

Public Health & Welfare 
Law > ... > Medicaid > Coverage > Medical 
Necessities

HN26[ ]  Coverage, Medical Necessities

18 NYCRR 505.2(l) categorically bans coverage for 
surgeries and hormone therapies, including pubertal 
suppressants and cross-sex hormone therapies, for 
individuals younger than 18. 18 NYCRR 505.2(l)(2)-(3). 
However, under 42 U.S.C.S. § 1396r-8(d)(1)(B)(i), a 
state may exclude or otherwise restrict coverage of a 
covered outpatient drug if the prescribed use is not for a 
medically accepted indication, defined as any use 
approved by the FDA or included in the Medicaid 
Compendia. 42 U.S.C.S. § 1396r-8(k)(6).

Public Health & Welfare 
Law > ... > Medicaid > Coverage > Medical 
Necessities

HN27[ ]  Coverage, Medical Necessities

Reading 42 U.S.C.S. § 1396r-8(d)(1)(B)(i) (the 
compendia requirement) as a whole, the United States 
District Court for the Southern District of New York 
concludes that the definition of covered outpatient drug 
reinforces the compendia requirement because 
reimbursement under Medicaid is, in most 
circumstances, available only for covered outpatient 
drugs. In short, a state may exclude coverage of the 
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hormone therapies under either the compendia 
requirement of § 1396r-8(d)(1)(B)(i) or the definition of 
covered outpatient drugs of 42 U.S.C.S. § 1396r-8(k)(3).

Public Health & Welfare 
Law > ... > Medicaid > Coverage > Medical 
Necessities

HN28[ ]  Coverage, Medical Necessities

Although the medical community is not a monolith, 
individual physicians, as members of a self-regulating 
professional community, are expected to adhere to 
standards of prevailing medical knowledge and scientific 
evidence. Put another way, prevailing medical 
knowledge is largely defined by the practice of individual 
physicians. As such, testimony of individual physicians 
as well as any other evidence of prevailing medical 
knowledge is relevant to a court's determination of 
medical necessity.

Public Health & Welfare 
Law > ... > Medicaid > State Plans > Mandatory 
Services

HN29[ ]  State Plans, Mandatory Services

As an administrative matter, the state makes 
determinations of medical necessity, consistent with its 
power under the Medicaid regulations to places 
appropriate limits on a service based on criteria such as 
medical necessity. 42 C.F.R. § 440.230(d). But when 
the state makes such determinations, it is simply 
synthesizing an administrative rule based on the 
accumulated knowledge of the medical community. The 
state cannot assemble evidence from the medical 
community but then, on its own, alter some of the 
substantive results. The grounds for finding a treatment 
medically necessary or for finding the state's 
determination of lack of necessity unreasonable will be 
therefore be same: the testimony of physicians and 
evidence of prevailing medical and scientific knowledge.

Public Health & Welfare 
Law > ... > Medicaid > State Plans > Mandatory 
Services

HN30[ ]  State Plans, Mandatory Services

The United States Court of Appeals for the Second 
Circuit's solution was not to take determinations of 
medical necessity out of the hands of medical 
professionals, where they rightfully belong. Instead, as 
discussed above, the Second Circuit held that the 
Medicaid Act does not obligate states to cover all 
medically necessary treatments: proper utilization 
control procedures can be used to control costs, if they 
ultimately assure that individuals will receive necessary 
medical care.

Public Health & Welfare 
Law > ... > Medicaid > State Plans > Mandatory 
Services

HN31[ ]  State Plans, Mandatory Services

The comparability provision requires that the medical 
assistance made available to any categorically needy 
individual shall not be less in amount, duration, or scope 
than the medical assistance made available to any other 
such categorically needy individual. 42 U.S.C.S. § 
1396a(a)(10)(B)(i). The United States Court of Appeals 
for the Second Circuit has explained that the 
comparability provision prohibits discrimination among 
individuals with the same medical needs stemming from 
different medical conditions.

Public Health & Welfare 
Law > ... > Medicaid > State Plans > Mandatory 
Services

HN32[ ]  State Plans, Mandatory Services

The United States Court of Appeals for the Second 
Circuit has stated that the comparability provision, 42 
U.S.C.S. § 1396a(a)(10)(B)(i), prohibits discrimination 
among individuals with the same medical needs 
stemming from different medical conditions. Thus, the 
comparability provision incorporates a medical necessity 
requirement.

Governments > Legislation > Interpretation

HN33[ ]  Legislation, Interpretation

One of the most basic interpretive canons is that a 
statute should be construed so that effect is given to all 
its provisions, so that no part will be inoperative or 
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superfluous, void or insignificant.

Public Health & Welfare 
Law > ... > Medicaid > State Plans > Amount, 
Duration & Scope of Benefits

HN34[ ]  State Plans, Amount, Duration & Scope of 
Benefits

Although a state may, under the compendia 
requirement, 42 U.S.C.S. § 1396r-8(d)(1)(B)(i), exclude 
coverage of uses of hormone therapies without FDA or 
compendia support to all categorically individuals with 
gender dysphoria, nonetheless, if the state does cover 
unapproved uses of hormone therapies for some 
categorically needy individuals with gender dysphoria, 
under the comparability provision, 42 U.S.C.S. § 
1396a(a)(10)(B)(i), the state must then cover 
unapproved uses of hormone therapies for all 
categorically needy individuals with gender dysphoria. 
Essentially, the provisions work together to present the 
state with an all-or-nothing choice: it can either cover 
hormone therapies for gender dysphoria or not, but it 
cannot cover them selectively.

Healthcare Law > ... > Insurance Coverage > Health 
Insurance > General Overview

HN35[ ]  Insurance Coverage, Health Insurance

Section 1557 of the Affordable Care Act, 42 U.S.C.S. § 
18116, incorporates the standards of, among other 
statutes, Title IX of the Education Amendments of 1972, 
20 U.S.C.S. § 1681, and § 504 of the Rehabilitation Act 
of 1973, 29 U.S.C.S. § 794. Title IX forbids 
discrimination on the basis of sex. 20 U.S.C.S. § 1681. 
Section 504 prohibits discrimination on the basis of 
disability. 29 U.S.C.S. § 794.

Civil Rights Law > ... > Protection of Disabled 
Persons > Federal Employment & Services > Scope

HN36[ ]  Protection of Disabled Persons, Federal 
Employment & Services

Section 504, 29 U.S.C.S. § 794, states that no 
otherwise qualified individual with a disability in the 
United States, as defined in 29 U.S.C.S. § 705(20), 
shall, solely by reason of her or his disability, be 

excluded from the participation in, be denied the 
benefits of, or be subjected to discrimination under any 
program or activity receiving federal financial 
assistance. Section 705(20)(F) states that for the 
purposes of § 794, the term individual with a disability 
does not include an individual on the basis of gender 
identity disorders not resulting from physical 
impairments. Even if this carveout did not apply, § 
705(20)(B) incorporates the definition of disability given 
in 42 U.S.C.S. § 12102: a physical or mental impairment 
that substantially limits one or more major life activities 
of such individual with major life activities including, but 
not limited to, caring for oneself, performing manual 
tasks, seeing, hearing, eating, sleeping, walking, 
standing, lifting, bending, speaking, breathing, learning, 
reading, concentrating, thinking, communicating, and 
working.

Healthcare Law > ... > Insurance Coverage > Health 
Insurance > General Overview

HN37[ ]  Insurance Coverage, Health Insurance

The United States Department of Health and Human 
Services promulgated regulations explaining that the 
Affordable Care Act's ban on discrimination on the basis 
of sex includes discrimination on the basis of gender 
identity. Nondiscrimination in Health Programs and 
Activities, 81 Fed. Reg. 31376, 31467 (May 18, 2016). 
The regulation defines gender identity as an individual's 
internal sense of gender and states that a transgender 
individual is an individual whose gender identity is 
different from the sex assigned to that person at birth.

Public Health & Welfare 
Law > ... > Medicaid > State Plans > Mandatory 
Services

HN38[ ]  State Plans, Mandatory Services

The early and periodic screening, diagnostic, and 
treatment (EPSDT) provision requires states to provide 
or arrange for the provision of EPSDT services, 
described at 42 U.S.C.S. § 1396d(r) in all cases where 
they are requested for Medicaid recipients under 21 and 
arrange for corrective treatment the need for which is 
disclosed by such child health screening services. 42 
U.S.C.S. § 1396a(a)(43)(B)-(C). Section 1396d(r) 
defines EPSDT services to include a range of screening 
services, as well as necessary health care, diagnostic 
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services, treatment, and other medical assistance to 
correct or ameliorate defects and physical and mental 
illnesses and conditions discovered by the screening 
services, whether or not such services are covered 
under the state plan. The EPSDT provision requires 
states to provide all medically necessary care to 
Medicaid recipients under 21, although states may elect 
not to cover experimental treatments.

Public Health & Welfare 
Law > ... > Medicaid > State Plans > Mandatory 
Services

HN39[ ]  State Plans, Mandatory Services

The compendia requirement, 42 U.S.C.S. § 1396r-
8(d)(1)(B)(i), does not extend to the early and periodic 
screening, diagnostic, and treatment (EPDST) provision, 
42 U.S.C.S. § 1396a(a)(43)(B)-(C). The compendia 
requirement states that a state may exclude or 
otherwise restrict coverage of a covered outpatient drug 
if the prescribed use is not for a medically accepted 
indication. 42 U.S.C.S. § 1396r-8(d)(1)(B)(i). However, 
the EPDST provision defines EPSDT services, which 
states are required to provide, to include necessary 
health care, diagnostic services, treatment, and other 
medical assistance to correct or ameliorate defects and 
physical and mental illnesses and conditions discovered 
by the screening services, whether or not such services 
are covered under the state plan. 42 U.S.C.S. § 
1396d(r)(5). Accordingly, the coverage carveout offered 
by the compendia requirement does not lessen a state's 
burden under the EPSDT provision to provide all 
medically necessary care.
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Opinion

 [*559]  OPINION [**3]  AND ORDER

JED S. RAKOFF, U.S.D.J.

Plaintiffs claim that New York wrongly denies Medicaid 
coverage for treatment of gender dysphoria in two 
material respects. First, they challenge N.Y. Comp. 
Codes R. & Regs. tit. 18, § 505.2(l), which provides 
coverage for gender reassignment surgery and 
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hormone therapy but excludes coverage for individuals 
under eighteen (the "Age Exclusion").1 Second, plaintiffs 
also claim that § 505.2(l) wrongfully imposes a blanket 
ban on coverage of cosmetic procedures related to 
gender dysphoria, including medically necessary 
cosmetic procedures (the "Cosmetic Exclusion").

The details of this case are discussed in greater detail in 
Cruz v. Zucker, 116 F. Supp. 3d 334, 337-41 (S.D.N.Y. 
2015), familiarity with which is here presumed. The 
Court now has four motions before [**4]  it. First, 
defendant asks the Court to reconsider its decision on 
his motion to dismiss. Specifically, he wants the Court to 
revisit its conclusion that § 505.2(l) imposes a blanket 
ban on cosmetic procedures. Second,  [*560]  the 
defendant asks the Court to decertify the plaintiff class. 
Finally, both parties move for summary judgment. For 
the following reasons, the Court denies defendant's 
motions except for parts of his motion for summary 
judgment, and grants plaintiffs' motion for summary 
judgment in part.

First, defendant moves for reconsideration of this 
Court's decision on his motion to dismiss. Specifically, 
defendant argues that § 505.2(l) does allow cosmetic 
procedures when they are medically necessary. He 
bases his argument on guidance released by the New 
York Department of Health ("DOH") in June 2015 (the 
"June Guidance"). See New York Department of Health 
Medicaid Program, Medicaid Update Vol. 31 No. 6 
(June 2015). The June Guidance explicitly supersedes 
earlier DOH guidance, published in March 2015, (the 
"March Guidance") which stated that "payment will not 
be made for [a list of cosmetic surgeries that can be 
used to treat gender dysphoria.]" See New York 
Department of Health Medicaid Program, [**5]  
Medicaid Update Vol. 31 No. 3 (March 2015). Although 
the June Guidance still states that "[p]ayment will not be 
made for any procedures that are performed solely for 
the purpose of improving an individual's appearance," it 
implicitly allows coverage of some cosmetic procedures 
when "justification of medical necessity is provided and 
prior authorization is received." New York Department of 

1 § 505.2(l) previously excluded coverage of gender 
reassignment surgery for individuals under twenty-one if it 
resulted in sterilization. However, effective April 27, 2016, § 
505.2(l) was amended to establish a minimum age of 18 for 
gender reassignment surgery, even when the surgery would 
result in sterilization. See Notice of Adoption dated April 12, 
2016, 2016 N.Y. Reg. 407920. Plaintiffs' claims against the 
earlier prohibition on surgeries resulting in sterilization for 
individuals under 21 are therefore dismissed as moot.

Health Medicaid Program, Medicaid Update Vol. 31 No. 
6 at 7 (June 2015). Specifically, the June Guidance 
recasts the March Guidance's list of prohibited cosmetic 
surgeries as "procedures [that] will be presumed to be 
performed solely for the purpose of improving 
appearance and will not be covered, unless justification 
of medical necessity is provided and prior authorization 
is received." Id. Defendants argue that the June 
Guidance should effectively end plaintiffs' facial attack 
on the Cosmetic Exclusion because, if the June 
Guidance were a proper interpretation of § 505.2(l), it 
would show that § 505.2(l) allows coverage for 
medically necessary cosmetic surgeries.

Defendants also argue that the June Guidance affects 
the Court's consideration of the ripeness of plaintiffs' 
claims. HN1[ ] "A claim is not ripe for adjudication 
if [**6]  it rests upon contingent future events that may 
not occur as anticipated," such as the denial of 
coverage for medically necessary cosmetic surgeries. 
Texas v. United States, 523 U.S. 296, 300, 118 S. Ct. 
1257, 140 L. Ed. 2d 406 (1998) (internal quotation 
marks omitted). However, the Second Circuit does not 
require "a futile gesture as a prerequisite for 
adjudication in federal court." Desiderio v. Nat'l Ass'n of 
Sec. Dealers, Inc., 191 F.3d 198, 202 (2d Cir. 1999) 
(quoting Williams v. Lambert, 46 F.3d 1275, 1280 (2d 
Cir. 1995)). Although plaintiffs did not plead that they 
had requested and been denied cosmetic surgeries, the 
Court held that their claims were nonetheless ripe 
because the plain language of § 505.2(l) bars coverage 
of cosmetic surgeries and so requests for such 
surgeries pursuant to § 505.2(l) would be futile. In 
reaching this conclusion the Court relied, in part, on the 
March Guidance. See Opinion dated July 29 at 28, ECF 
No. 52. But, according to the June Guidance, plaintiffs' 
request for cosmetic surgeries under § 505.2(l) would 
not necessarily be futile, and defendants' ripeness 
arguments would rest on a stronger foundation.

In response to these various points, plaintiffs first argue 
that the Court should not take the June Guidance into 
account because it was released after the Court made 
its decision denying defendant's motion to dismiss. 
However, HN2[ ] there is no rule requiring that, on a 
motion for reconsideration, [**7]  the Court must limit 
itself to facts or evidence existing at the time of its initial 
 [*561]  decision. "[T]he major grounds justifying 
reconsideration are 'an intervening change of controlling 
law, the availability of new evidence, or the need to 
correct a clear error or prevent manifest injustice.'" 
Virgin Atl. Airways, Ltd. v. Nat'l Mediation Bd., 956 F.2d 
1245, 1255 (2d Cir. 1992) (quoting 18 C. Wright, A. 
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Miller & E. Cooper, Federal Practice & Procedure § 
4478 at 790). The Court will therefore consider the June 
Guidance to ensure that its past decision was not clear 
error or manifest injustice.

The June Guidance is significant because, HN3[ ] in 
many circumstances, a court is bound to give deference 
to an agency's interpretation of its own ambiguous 
regulation. See Barnhart v. Walton, 535 U.S. 212, 221, 
122 S. Ct. 1265, 152 L. Ed. 2d 330 (2002) (upholding 
deference to agency interpretation of regulations even 
when agency recently enacted the regulations in 
response to litigation); Auer v. Robbins, 519 U.S. 452, 
461-63, 117 S. Ct. 905, 137 L. Ed. 2d 79 (1997) 
(deferring to agency interpretation submitted in amicus 
brief). Defendant argues that the Court should defer to 
the June Guidance as the authoritative interpretation of 
§ 505.2(l) because both were promulgated by DOH.

However, HN4[ ] deference to an agency's 
interpretation of its own regulation is not always 
warranted. For one thing, "Auer deference is warranted 
only when the language of the regulation [**8]  is 
ambiguous." Christensen v. Harris Cty., 529 U.S. 576, 
588, 120 S. Ct. 1655, 146 L. Ed. 2d 621 (2000). 
Moreover, "[d]eference is undoubtedly inappropriate . . . 
when the agency's interpretation is plainly erroneous or 
inconsistent with the regulation." Christopher v. 
SmithKline Beecham Corp., 567 U.S. 142, 132 S. Ct. 
2156, 2166, 183 L. Ed. 2d 153 (2012) (internal quotation 
marks omitted). The Second Circuit has explained that 
an interpretation is "'plainly erroneous' . . . where the 
plain language of the regulation itself or some other 
indication of the agency's intent at the time of 
promulgation compels a different result." Florez ex rel. 
Wallace v. Callahan, 156 F.3d 438, 442 (2d Cir. 1998).

Here, the Court will give no deference to the June 
Guidance because the plain language of § 505.2(l) 
unambiguously forecloses its interpretation. The Court 
already held as much in its earlier decision on 
defendant's motion to dismiss. See Opinion dated July 
29, 2015, at 28, ECF No. 28 ("Section 505.2(l), by its 
plain terms, excludes coverage for the procedures 
deemed 'cosmetic.'"). However, because the Court did 
cite the March Guidance in its earlier analysis, it now 
holds that the March Guidance was not essential to its 
decision, for which the text of § 505.2(l) provides a 
sufficient foundation.

HN5[ ] Section 505.2(l) consists of five relevant 
subsections. Subsections (1), (2), and (3) provide 
coverage for medically necessary hormone therapy and 

gender reassignment surgery for Medicaid recipients 
over 18. 18 N.Y.C.R.R. § 505.2(l)(1)-(3). Subsection (4) 
specifically [**9]  excludes a list of services and 
procedures from coverage, including "cosmetic surgery, 
services, and procedures" and provides a non-
exhaustive list of explicitly excluded cosmetic 
procedures. 18 N.Y.C.R.R. § 505.2(l)(4)(v). Subsection 
(5) defines "cosmetic surgery, services, and procedures" 
to mean "anything solely directed at improving an 
individual's appearance." 18 N.Y.C.R.R. § 505.2(l)(5). 
Defendant argues that Subsection (5) should be 
construed not as an elaboration of the items excluded 
by (4), but as an allowance for provision of coverage for 
cosmetic procedures that would otherwise be excluded 
outright by (4). See Memorandum of Law in Support of 
Defendant's Motion to Dismiss the Amended Class 
Action Complaint at 22-23, ECF No. 30. However, HN6[

] no provision of § 505.2(l) states that coverage will 
 [*562]  be provided for cosmetic procedures of any 
kind. Defendant's argument would be on surer footing - 
and § 505.2(l) would be at least ambiguous - if § 
505.2(l) contained a catch-all provision establishing 
coverage for all medically necessary treatments of 
gender dysphoria. It does not. Instead, HN7[ ] § 
505.2(l) carefully provides for only two treatments for 
gender dysphoria, hormone therapy and gender 
reassignment surgery, and states outright that 
"[p]ayment will not be made for . . . breast 
augmentation, [**10]  . . . electrolysis, . . . [or] facial 
bone reconstruction, reduction, or sculpturing" - 
procedures plaintiffs allege they need. § 505.2(l)(4). 
This unambiguous language renders the June Guidance 
clearly erroneous and undeserving of deference.2 
Because § 505.2(l) categorically bars coverage for 
cosmetic surgeries, plaintiffs need not be required to 
attempt to gain approval for these surgeries under § 
505.2(l). Their facial challenge to the regulation is ripe 
without such futile gestures.

It is of no moment that two named plaintiffs, Kpaka and 
Christie, have received prior approval of Medicaid 
coverage for cosmetic surgeries under the June 

2 Because the unambiguous language of § 505.2(l) is a 
sufficient basis to deny defendant's motion for reconsideration, 
the Court need not reach plaintiffs' other arguments against 
giving deference to the June Guidance, including the 
inconsistency between the March and June Guidances, 
material from § 505.2(l)'s promulgation suggesting DOH 
intended a blanket ban on cosmetic procedures, and the 
convenience of the June Guidance as a litigating position. See 
Plaintiffs' Memorandum of Law in Opposition to Defendant's 
Motion for Reconsideration at 11-13, ECF No. 92.
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Guidance. See Declaration of [**11]  Ronald J. Bass in 
Support of Defendant's May 11, 2016, Letter, Exs. 1-7, 
ECF No. 122. Plaintiffs' claims are directed solely at § 
505.2(l), and, as defendant himself has argued, the 
implementation of the June Guidance is irrelevant to 
their suit. See Declaration of Zoey S. Chenitz dated 
Aug. 17, 2015 ¶¶ 3, 7, ECF No. 59 (explaining that 
plaintiff's pre-enforcement facial challenge has nothing 
to do with how § 505.2(l) has been "operationalized" 
and that defendant's present motion for reconsideration 
turns on the purely legal question of the interpretation of 
§ 505.2(l)). The questions of whether plaintiffs have 
benefited from defendant's publication of guidance that 
contradicts a duly promulgated regulation and under 
what authority he undertook that publication are not 
before the Court. Plaintiffs do not share defendant's 
apparent ability to disregard duly promulgated 
regulations and allege that any valid application of the 
plain language of § 505.2(l) would stop them from 
receiving coverage for medically necessary cosmetic 
surgeries. Because these allegations continue to state a 
valid claim for relief, the Court denies defendant's 
motion for reconsideration of his motion to dismiss.3

 [*563]  Second, the Court denies defendant's motion to 
decertify the plaintiff class. On August 22, 2014, before 
§ 505.2(l) was amended to provide coverage of some 
medically necessary treatments for gender dysphoria, 
the parties entered a Provisional Stipulation and Order 
of [**13]  Class Certification, certifying a class consisting 
of:

All New York State Medicaid recipients who have 
been diagnosed with Gender Identity Disorder or 
Gender Dysphoria, and whose expenses 

3 Relatedly, defendant argues [**12]  that plaintiffs' Cosmetic 
Exclusion claims have been mooted by DOH's issuance of a 
Notice of Proposed Rule Making ("NPRM") amending § 
505.2(l) to track the language of the June Guidance. Compare 
New York Department of Health Notice of Proposed Rule 
Making dated April 26, 2016 with New York Department of 
Health Medicaid Program, Medicaid Update Vol. 31 No. 6 
(June 2015). The NPRM does not moot plaintiffs' claims 
because it is not a final rule and is not binding. In addition, 
under N.Y. APA Law § 202, DOH must respond to public 
comments on the NPRM and undertake other procedural 
steps before the NPRM is finalized. The Court cannot base its 
decision on a document subject to change. The Court also 
declines to stay the case until the NPRM is finalized. The 
present motions have been pending for months and, while the 
Court has entertained several rounds of supplemental briefing, 
delaying its decision any further would be unfair to the parties 
and the public.

associated with medically necessary Gender 
Identity Disorder- or Gender Dysphoria-related 
treatment are not reimbursable by Medicaid 
pursuant to 18 N.Y.C.R.R. § 505.2(l).

Stipulation and Order dated August 22, 2014, ECF No. 
23. Defendant now argues that this class does not meet 
the requirements of 23(a) or 23(b)(2). First, defendant 
argues that a single class containing members 
challenging solely the Cosmetic Exclusion and members 
challenging solely the Age Exclusion cannot satisfy the 
typicality requirement of Rule 23(a)(3). HN8[ ] 
Typicality "is satisfied when each class member's claim 
arises from the same course of events, and each class 
member makes similar legal arguments to prove the 
defendant's liability." Marisol A. v. Giuliani, 126 F.3d 
372, 376 (2d Cir. 1997) (internal quotation marks 
omitted). Defendant argues that the claims of class 
members challenging solely the Cosmetic Exclusion do 
not arise from the same course of events as those 
challenging the Age Exclusion because gender 
dysphoria works differently in children and adolescents 
than in adults. The World Professional 
Association [**14]  for Transgender Health Standards of 
Care ("WPATH Standards of Care")4 state that "[t]here 
are a number of differences in the phenomenology, 
developmental course, and treatment approaches for 
gender dysphoria in children, adolescents, and adults." 
Declaration of John Gasior dated Aug. 28, 2015, Ex. 14 
("WPATH Standards of Care") at 10, ECF No. 83. 
Defendant also points out that any class member older 
than eighteen will not be directly affected by any legal 
judgment pertaining to the Age Exclusion.

4 The Court puts significant weight on the WPATH Standards 
of Care. Plaintiffs' expert Dr. Nicholas Gorton stated in his 
expert report that

there are many local standards of care, but the most 
widely recognized and utilized international standard for 
treating transgender people is the Standards of Care of 
the World Professional Association for Transgender 
Health (WPATH SOC), which provides practical clinical 
guidance for health care providers treating transgender 
patients. WPATH SOC has been internationally 
recognized by much of the developed western nations for 
decades and is more recently being adopted by insurers 
in the U.S.

Expert Report of Nicholas Gorton, MD, DABEM, Declaration of 
Christopher J. [**15]  McNamara dated August 28, 2015, 38, 
ECF No. 74. Defendant does not meaningfully attack the 
authority of the WPATH Standards of Care and indeed relies 
in part on them.

195 F. Supp. 3d 554, *562; 2016 U.S. Dist. LEXIS 87072, **10
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Plaintiffs respond that defendant has overstated the 
typicality requirement. They also rely on Marisol A. but 
point out that the Second Circuit affirmed class 
certification in that case, even though the district court 
"conceptualiz[ed] the common legal and factual 
questions at [a] high level of abstraction." Marisol A., 
126 F.3d at 377. Marisol A. involved a class of 
essentially all children who were in the custody of or 
should have been in the custody of New York City's 
child welfare system. Although "no single plaintiff [was] 
affected by each and every legal violation alleged in the 
complaint, and . . . no single specific legal claim . . . 
affect[ed] every member of the class," the Second 
Circuit recognized that the plaintiffs' "injuries derive[d] 
from a unitary course of conduct by a single  [*564]  
system." Id. at 377. Plaintiffs contend that the reasoning 
of Marisol A. calls for class certification in this case.

The Court reads Marisol A. a third way. Plaintiffs are 
correct that a faithful application of Marisol A. allows 
class certification here. However, in Marisol A., the 
Second Circuit also [**16]  directed the district court to 
create subclasses under Fed. R. Civ. P. 23(c)(4). The 
Second Circuit suggested that the district court "divide 
the . . . class based on the commonality of the 
[plaintiffs'] particular circumstances, the type of harm the 
plaintiffs allegedly have suffered, and the particular 
systemic failures which the plaintiffs assert have 
occurred." Id. at 379. The Court concludes that this is 
also the best approach in the present case. Defendant 
is correct that the claims of class members solely 
challenging the Cosmetic Exclusion - i.e. any class 
member over the age of eighteen - are typical of the 
claims of members challenging solely the Age Exclusion 
only at a "high level of abstraction," with the claims of 
each group implicating different legal and factual 
questions. Marisol A., 126 F.3d at 377. For instance, 
DOH's publication of the June Guidance raised legal 
questions specific to members challenging the Cosmetic 
Exclusion (discussed above) but also resolved key 
factual questions pertinent to that group's claims 
(discussed below). Meanwhile, the factual questions 
surrounding the claims of class members challenging 
the Age Exclusion remain unresolved. These 
differences are not fatal to the certification of the overall 
class, [**17]  but they do suggest a natural division into 
two subclasses: the first consisting of all class members 
aged eighteen and older (the "Cosmetic Subclass") and 
the second consisting of all class members younger 
than eighteen (the "Age Subclass").

Defendant objects that the creation of subclasses is 
inappropriate here because the Age Subclass would 

lack an adequate class representative. HN9[ ] To be 
an adequate class representative, a named plaintiff 
must, at the very least, be a member of the class. See 
Bailey v. Patterson, 369 U.S. 31, 32-33, 82 S. Ct. 549, 7 
L. Ed. 2d 512 (1962). Three of the named plaintiffs, 
Angie Cruz, Ar'es Kpaka, and Riya Christie, are over the 
age of 18. Therefore, they are not members of the Age 
Subclass and cannot serve as class representatives for 
it. However, with the Court's permission, plaintiffs filed a 
Second Amended Complaint ("SAC") adding two new 
named plaintiffs, A.B. as parent and natural guardian of 
M.B. and N.V. as legal guardian of S.V. See SAC ¶¶ 
164-87, ECF No. 114; Order dated April 1, 2016, ECF 
No. 113. M.B. is a fourteen-year-old, categorically needy 
Medicaid recipient with gender dysphoria; she allegedly 
applied for and was denied Medicaid coverage of 
pubertal suppressants,5 which two physicians 
recommended she begin taking. [**18]  See SAC ¶¶ 
164-76. S.V. is a thirteen-year-old, categorically needy 
Medicaid recipient with gender dysphoria; she allegedly 
applied for and was denied Medicaid coverage of 
pubertal suppressants, which a physician prescribed for 
her. See SAC ¶¶ 177-87. Plaintiffs submitted a 
Declaration from a physician treating M.B. and S.V., 
attesting to their medical need for pubertal suppressants 
and that she prescribed pubertal suppressants to each 
of them. See Declaration of Dr. Carolyn Wolf-Gould 
dated April 21, 2016, ECF No. 115. A.B. as parent and 
natural guardian of M.B. and N.V.  [*565]  as legal 
guardian of S.V. are adequate class representatives of 
the Age Subclass.

Defendant makes one more argument based on the 
differences between the Cosmetic Subclass and the 
Age Subclass, under Rule 23(b)(2). HN10[ ] Rule 
23(b)(2) requires that "the party opposing the class has 
acted or refused to act on grounds that apply 
generally [**19]  to the class, so that final injunctive 
relief or corresponding declaratory relief is appropriate 
respecting the class as a whole." Defendant argues that 
the Court could award final relief with respect to the 
Cosmetic Exclusion, but not the Age Exclusion, or vice 
versa. Defendant is correct that the differing legal and 
factual questions implicated by the Cosmetic and Age 
Exclusion make this a possibility. However, the creation 
of subclasses cures this defect and is a more 

5 "Pubertal suppressants" are hormones that can delay the 
onset of puberty until further medical decisions are made, 
thereby sparing adolescents with gender dysphoria the 
anguish of going through puberty in the wrong gender. Expert 
Report of Johanna Olson, M.D., Declaration of Christopher J. 
McNamara Ex. 27 ¶ 16, ECF No. 94.
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appropriate course than decertification. See Marisol A. 
v. Giuliani, 126 F.3d 372, 378 (2d Cir. 1997). 
Accordingly, the Court certifies the Cosmetic Subclass 
and the Age Subclass.

Defendant raises one additional argument against both 
subclasses under Rule 23(b)(2). Defendant invokes a 
line of Second Circuit cases approving denials of class 
certification when defendants are public officials. See, 
e.g., Berger v. Heckler, 771 F.2d 1556, 1566-67 (2d Cir. 
1985). This doctrine first took definite shape in Galvan v. 
Levine, 490 F.2d 1255, 1261 (2d Cir. 1973) (Friendly, 
J.), where HN11[ ] the Second Circuit explained that in 
such cases "what is important . . . is that the judgment 
run to the benefit not only of the named plaintiffs but of 
all others similarly situated." However, in Galvan, "[t]he 
State ha[d] made clear that it [understood] the [court's] 
judgment to bind it with respect to all claimants; indeed 
even [**20]  before entry of the judgment, it withdrew 
the challenged policy even more fully than the court 
ultimately directed and stated it did not intend to 
reinstate the policy." Id. at 1261. Defendant has not 
taken such steps here. Moreover, HN12[ ] the Galvan 
doctrine has generally been applied to denials of class 
certification in the first instance. See, e.g., Berger v. 
Heckler, 771 F.2d 1556, 1566-67 (2d Cir. 1985). A 
doctrine that rests on a public official's acceptance of 
the applicability of a judgment to a broad group does not 
apply when the public official has moved to decertify an 
existing class and thereby attacks the broad applicability 
of a judgment. Accordingly, defendant's 23(b)(2) 
argument fails.

Defendant also raises several arguments directed either 
at the Cosmetic Subclass or the Age Subclass. To begin 
with, defendant argues that the Cosmetic Subclass fails 
the commonality requirement of Rule 23(a)(2). HN13[ ] 
Under Rule 23(a)(2), there must be "questions of law or 
fact common to the class." In particular, plaintiffs' 
"claims must depend upon a common contention . . . of 
such a nature that it is capable of classwide resolution - 
which means that determination of its truth or falsity will 
resolve an issue that is central to the validity of each 
one of the claims in one stroke." Wal-Mart Stores, Inc. v. 
Dukes, 564 U.S. 338, 131 S. Ct. 2541, 2551, 180 L. Ed. 
2d 374 (2011). [**21]  Defendant argues that the 
Cosmetic Subclass runs afoul of Dukes because each 
class member's individual medical circumstances will 
determine whether specific treatments are medically 
necessary and available under § 505.2(l). This 
argument would have more force if plaintiffs were 
challenging the implementation of a regulation that 
allowed any coverage of cosmetic procedures, in line 

with the June Guidance. However, plaintiffs have 
brought a facial challenge against a regulation that 
unequivocally bans all cosmetic procedures. See supra. 
Section 505.2(l)'s ban is the "glue" holding together 
plaintiffs' claims as required by Dukes: if the ban 
violates the  [*566]  federal law, each of the claims 
brought by members of the Cosmetic Subclass will be 
resolved "in one stroke." Dukes, 131 S. Ct. at 2551, 
2552.

Further, defendant argues that named plaintiffs Cruz 
and Kpaka fail the typicality requirement of Rule 
23(a)(3) because they have failed to show that the 
cosmetic treatments they seek are medically necessary 
for them. HN14[ ] Typicality does "require[] that the 
claims of the class representatives be typical of those of 
the class." Marisol A. v. Giuliani, 126 F.3d 372, 376 (2d 
Cir. 1997). However, Cruz and Kpaka have adequately 
demonstrated medical necessity for purposes of class 
certification. See In re IPO Sec. Litig., 471 F.3d 24, 41 
(2d Cir. 2006) ("[T]he district judge must [**22]  receive 
enough evidence, by affidavits, documents, or 
testimony, to be satisfied that each Rule 23 requirement 
has been met."). Cruz submitted a declaration stating 
that her doctor has determined that breast augmentation 
is medically necessary for her. See Declaration of Angie 
Cruz dated Sept. 8, 2015 ¶ 10, ECF No. 96. Defendants 
do not point to any evidence contradicting Cruz's 
declaration, apart from an absence of documents in 
Cruz's medical records that state the medical necessity 
of cosmetic surgeries. See Declaration of John Gasior 
dated Aug. 28, 2015 Ex. 1, ECF No. 83. In light of 
Cruz's declaration, the Court cannot rely on an absence 
of unspecified documents in Cruz's medical records - 
which otherwise confirm that Cruz was diagnosed with 
gender identity disorder - to conclude that cosmetic 
treatments are not medically necessary for her. Cruz's 
claims are sufficiently typical for her to serve as class 
representative.

Defendant also points out that Kpaka's medical records 
do not contain documents specifically certifying that 
cosmetic procedures are necessary for her. See 
Declaration of John Gasior dated Aug. 28, 2015 Ex. 2, 
ECF No. 83. However, he does not dispute that Kpaka 
has received [**23]  prior approval for coverage of 
breast augmentation and facial feminizing surgeries. 
See Reply Memorandum of Law in Further Support of 
Defendant's Motion for Summary Judgment at 6, ECF 
No. 98. Under the terms of the June Guidance, Kpaka 
could only have received prior approval if the surgeries 
were medically necessary. See New York Department 
of Health Medicaid Program, Medicaid Update Vol. 31 
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No. 6 (June 2015). Given this uncontested evidence of 
medical necessity, the Court concludes that Kpaka's 
claim are sufficiently typical for her to serve as class 
representative.

It should be noted that defendant does not challenge the 
medical necessity of cosmetic procedures for Christie. 
Accordingly, even if (contrary to fact) Cruz and Kpaka 
had failed to demonstrate the typicality of their claims, 
the appropriate response would be the dismissal of Cruz 
and Kpaka as class representatives, rather than the 
decertification of the entire class.

Further still, defendant argues that Cruz and Kpaka fail 
the adequacy requirement of Rule 23(a)(4). HN15[ ] 
"Rule 23(a)(4) requires that plaintiffs demonstrate that 
class counsel is qualified, experienced, and generally 
able to conduct the litigation. Plaintiffs must also 
demonstrate that there [**24]  is no conflict of interest 
between the named plaintiffs and other members of the 
plaintiff class." Marisol A. v. Giuliani, 126 F.3d 372, 378 
(2d Cir. 1997) (citation and internal quotation marks 
omitted). Defendant claims that his typicality arguments 
also apply to the adequacy requirement. See 
Memorandum of Law in Support of Defendant's Motion 
to Decertify the Plaintiff Class at 12-13, ECF No. 80. But 
lack of medical necessity would not bear on the 
adequacy of plaintiffs' counsel nor on any conflict of 
interest between Cruz, Kpaka, and other Cosmetic 
 [*567]  Subclass members. Plaintiffs' counsel has 
repeatedly demonstrated it is qualified, experienced, 
and able to conduct this litigation, and the Court sees no 
conflict of interest between Cruz, Kpaka, and other 
Cosmetic Subclass members. Defendant's adequacy 
arguments fail.

Additionally, defendant raises an argument against the 
Cosmetic Subclass under Rule 23(b)(2). Defendant 
argues that he has not acted on grounds that apply to 
the entire Cosmetic Subclass and, instead, any denials 
of coverage to class members are the result of 
individual factors. Defendant's argument on this point 
proceeds similarly to his commonality arguments and 
meets the same fate: because § 505.2(l) categorically 
bans coverage for cosmetic [**25]  surgeries, defendant 
has acted on grounds that apply to the entire Cosmetic 
Subclass. Injunctive relief dissolving § 505.2(l)'s ban 
would resolve all claims of the members of the Cosmetic 
Subclass. Accordingly, the Cosmetic Subclass satisfies 
Rule 23(b)(2).

Finally, defendant raises an argument directed at the 
Age Subclass. After plaintiffs filed the SAC, the Court 

received supplemental briefing from the parties 
regarding the addition of the two new named plaintiffs. 
In his supplemental briefing, defendant objects that A.B. 
as parent and natural guardian of M.B. and N.V. as legal 
guardian of S.V. lack class standing. HN16[ ] "[A] 
plaintiff has class standing if he plausibly alleges (1) that 
he 'personally has suffered some actual . . . injury as a 
result of the putatively illegal conduct of the defendant,' 
and (2) that such conduct implicates 'the same set of 
concerns' as the conduct alleged to have caused injury 
to other members of the putative class by the same 
defendants." NECA-IBEW Health & Welfare Fund v. 
Goldman Sachs & Co., 693 F.3d 145, 162 (2d Cir. 2012) 
(citations omitted). Defendant does not dispute that the 
new named plaintiffs satisfy the first prong but argues 
that they fail the second prong because they have 
demonstrated only a medical need for pubertal 
suppressants, while the claims [**26]  of Age Subclass 
members are also based on bans on coverage for 
gender reassignment surgery and cross-sex hormone 
therapies. However, the conduct of defendant that 
caused the new named plaintiffs' injuries, namely the 
denial of Medicaid coverage for prescribed pubertal 
suppressants, was his enforcement of § 505.2(l)'s 
complete ban on any coverage of treatments for 
individuals under 18. This conduct does not merely 
implicate the same set of concerns as the conduct 
underlying the other Age Subclass members' claims, it 
is in fact the same. All members of the Age Subclass 
have allegedly been injured by defendant's enforcement 
of § 505.2(l)'s ban on under-18 coverage. As such, the 
new named plaintiffs have class standing to assert the 
claims of the Age Subclass.

Based on the foregoing analysis, the Court denies 
defendant's motion to decertify the plaintiff class.

Third, the Court denies in part defendant's motion for 
summary judgment on standing grounds. HN17[ ] 
Article III standing requires an "injury in fact," "a causal 
connection between the injury and the conduct 
complained of," and redressability, such that "the injury 
will be redressed by a favorable decision." Lujan v. 
Defenders of Wildlife, 504 U.S. 555, 560-61, 112 S. Ct. 
2130, 119 L. Ed. 2d 351 (1992) (internal quotation 
marks omitted). To satisfy [**27]  these requirements at 
the summary judgment stage, a plaintiff "must 'set forth' 
by affidavit or other evidence 'specific facts,' which for 
purposes of the summary judgment motion will be taken 
to be true." Id. (citation omitted).

Defendant claims that named plaintiffs Cruz, Kpaka, and 
Christie lack standing. First, defendant argues that 
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Christie's  [*568]  claims are either unripe or moot. 
Defendant's ripeness arguments are directed at 
Christie's claim for electrolysis procedures, for which 
she has demonstrated medical necessity, but which she 
has not applied for and been denied coverage. See 
Declaration of John Gasior dated Aug. 28, 2015 Ex. 3 at 
CRUZ00002625-26, ECF No. 83 (documenting 
Christie's medical need for electrolysis and facial 
feminizing surgery). HN18[ ] The Second Circuit does 
not require "a futile gesture as a prerequisite for 
adjudication in federal court." Desiderio v. Nat'l Ass'n of 
Secs. Dealers, Inc., 191 F.3d 198, 202 (2d Cir. 1999). 
Because § 505.2(l) bans coverage of electrolysis, 
Christie does not need to go through the futile process 
of applying for and being denied coverage.

The fact that Christie has received approval for other 
procedures banned by § 505.2(l), ostensibly pursuant to 
the June Guidance, has no bearing on whether her 
attempts to receive coverage for electrolysis [**28]  
would be futile. This is because the plain language of § 
505.2(l) bars coverage of these procedures and HN19[

] the Court is bound to apply the language of a duly 
promulgated regulation as opposed to non-binding 
guidance that defendant can change at his discretion. 
Compare New York Department of Health Medicaid 
Program, Medicaid Update Vol. 31 No. 3 (March 2015) 
(no coverage for electrolysis) with New York 
Department of Health Medicaid Program, Medicaid 
Update Vol. 31 No. 6 at 7 (June 2015) (coverage for 
medically necessary electrolysis). Whatever murky 
largesse may have motivated the June Guidance and 
approval of Christie's other procedures cannot be relied 
upon to defeat the futility of opposing the plain language 
of a regulation. Christie has standing to bring her claims 
even without denials in hand.

Defendant also argues that Christie's other claims are 
moot because she has received prior approval for 
coverage of mammoplasty and facial feminization 
surgeries. See Declaration of Ronald J. Bass in Support 
of Defendant's May 11, 2016, Letter, Exs. 1-4, ECF No. 
122. These approvals were ostensibly granted pursuant 
to the June Guidance. With respect to the procedures 
for which Christie has won approval, [**29]  the Court 
applies "the 'well settled' rule that HN20[ ] a 
defendant's voluntary cessation of a challenged practice 
does not deprive a federal court of its power to 
determine the legality of the practice." Ne Fla. Chapter 
of Associated Gen. Contractors of Am. v. City of 
Jacksonville, 508 U.S. 656, 662, 113 S. Ct. 2297, 124 L. 
Ed. 2d 586 (1993) (internal quotation marks omitted). In 
the context of a challenged statute on appeal, the 

Supreme Court has explained that repeal of an 
unconstitutional statute does not moot a plaintiff's claim 
because a repeal "would not preclude [the promulgating 
body] from reenacting precisely the same provision if 
the District Court's judgment were vacated." City of 
Mesquite v. Aladdin's Castle, Inc., 455 U.S. 283, 289, 
102 S. Ct. 1070, 71 L. Ed. 2d 152 (1982). In the same 
way, without a judgment in this case there is nothing to 
stop defendant from revoking the June Guidance and 
denying coverage of all cosmetic procedures. Indeed, 
because § 505.2(l) is a duly promulgated regulation 
while the June Guidance is non-binding guidance, the 
June Guidance need not even be revoked - defendant 
could simply begin to enforce his own regulation again. 
Medicaid recipients should not be forced to suffer 
through a cloud of uncertainty when requesting 
medically necessary procedures and hope that 
defendant will continue to defy his own regulation. 
Christie's claim is not moot, and she has standing.

Defendant also argues that [**30]  Kpaka lacks standing 
because she has failed to show that any cosmetic 
procedures are medically necessary for her. This is an 
odd argument for defendant to make because he 
 [*569]  simultaneously argues that Kpaka's claims are 
moot because she has received prior approval for 
mammoplasty and facial feminization surgeries. 
Compare Reply Memorandum of Law in Further Support 
of Defendant's Motion for Summary Judgment at 4, ECF 
No. 98 with Reply Memorandum of Law in Further 
Support of Defendant's Motion for Summary Judgment 
at 6, ECF No. 98. Ostensibly, Kpaka could only have 
received prior approval if, under the terms of the June 
Guidance, she had provided "justification of medical 
necessity." New York Department of Health Medicaid 
Program, Medicaid Update Vol. 31 No. 6 (June 2015). 
With respect to Kpaka, then, it appears defendant has 
taken three contradictory positions at once: under § 
505.2(l)'s ban on coverage of cosmetic procedures, 
Kpaka's medical necessity is irrelevant; under 
defendant's standing argument, Kpaka's medical 
necessity has not been established; and, under 
defendant's mootness argument, Kpaka's medical 
necessity was established and addressed. The 
undisputed facts are consistent only [**31]  with 
defendant's third argument, on mootness, see 
Memorandum of Law in Opposition to Defendant's 
Motion for Summary Judgment at 8 n.4, ECF No. 95; 
Reply Memorandum of Law in Further Support of 
Defendant's Motion for Summary Judgment at 6, ECF 
No. 98, but defendant's mootness argument fails for the 
reasons explained above: defendant cannot short-circuit 
a plaintiff's standing by gratuitously approving some 
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medically necessary procedures in contravention of the 
plain language of his own regulation. There is no factual 
dispute that Kpaka has standing and, as a legal matter, 
her claims are not moot.

Further, defendant argues that Cruz lacks standing 
because she has failed to document that a 
mammoplasty is medically necessary for her. Cruz's 
medical records do not contain any document stating 
that a mammoplasty is medically necessary, nor has 
she received prior approval for a mammoplasty. See 
Declaration of John Gasior dated Aug. 28, 2015, Ex. 1, 
ECF No. 83. Instead, Cruz has submitted a declaration 
stating that her doctor "has determined breast 
augmentation to be medically necessary for [Cruz]." 
Declaration of Angie Cruz dated Sept. 8, 2015, ¶ 10, 
ECF No. 96. Although the Court could rely [**32]  on 
this declaration for purposes of class certification, HN21[

] on a motion for summary judgment the Court cannot 
consider material that would not be admissible under 
the Federal Rules of Evidence. Fed. R. Civ. P. 56(c)(2). 
Cruz's declaration that her doctor determined breast 
augmentation was medically necessary for her is 
inadmissible hearsay because it offers her doctor's 
statement for its truth. See Fed. R. Evid. 801, 802. Cruz 
cannot testify directly to the medical necessity of breast 
augmentation surgery because she is not a medical 
expert. See Fed. R. Evid. 701. Accordingly, plaintiffs' 
have not raised a triable question of fact as to whether 
breast augmentation surgery is medically necessary for 
Cruz: apart from the diagnoses of gender identity 
disorder that are present in Cruz's medical records, 
admissible evidence of medical necessity is lacking.

Plaintiffs argue that this lack of evidence is irrelevant 
because they can establish standing without 
demonstrating medical necessity. Specifically, they 
argue that because they have raised a facial challenge 
to § 505.2(l), named plaintiffs need not show medical 
necessity. Plaintiffs claim they are situated similarly to 
plaintiffs challenging racial quotas in public contracting 
and racial-based admissions [**33]  policies; HN22[ ] 
the Supreme Court has held that such plaintiffs need not 
show that they would have been awarded contracts or 
gained admission in absence of the challenged policies. 
See Ne Fla. Chapter of Associated  [*570]  Gen. 
Contractors of Am. v. City of Jacksonville, 508 U.S. 656, 
666, 113 S. Ct. 2297, 124 L. Ed. 2d 586 (1993); 
Regents of Univ. of Cali. v. Bakke, 438 U.S. 265, 280 
n.14, 98 S. Ct. 2733, 57 L. Ed. 2d 750 (1978). But this 
overextends plaintiffs' valid defense to defendant's 
ripeness argument. Although Cruz does not need to go 
through the futile process of opposing § 505.2(l)'s plain 

language in an attempt to redress her alleged injury, if 
she does not establish that some cosmetic surgeries are 
medically necessary for her, she has no definite injury in 
the first place. Thus, Cruz is differently situated from the 
plaintiffs in Northeastern Florida Chapter and Bakke, 
who had established they were members of a group that 
had suffered a denial of equal treatment. Plaintiffs have 
not alleged, nor have they produced any evidence 
indicating, that cosmetic surgeries are medically 
necessary for every person with gender dysphoria. 
Accordingly, not every individual with gender dysphoria 
is injured by § 505.2(l). In the absence of admissible 
evidence of the medical necessity of mammoplasty 
procedures for Cruz, she has not demonstrated she is a 
member of the group harmed by § 505.2(l). Accordingly, 
the Court dismisses Cruz's claim on standing 
grounds, [**34]  but otherwise denies defendant's 
motion for summary judgment on standing grounds.

Fifth, on plaintiffs' first claim, for violations of 42 U.S.C. § 
1396a(a)(10)(A) (Medicaid's "Availability Provision"), the 
Court denies defendant's motion for summary judgment 
and grants plaintiffs' motion with respect to the Cosmetic 
Exclusion, but grants defendant's motion in part and 
denies plaintiffs' motion with respect to the Age 
Exclusion. HN23[ ] The Availability Provision requires 
that a state Medicaid plan "must provide . . . for making 
medical assistance available [to all categorically needy 
individuals], including at least" certain enumerated types 
of care and services, including inpatient hospital 
services and physicians' services. 42 U.S.C. §§ 
1396a(a)(10)(A), 1396d(a). The statute does not clearly 
delimit the exact extent of the services it requires, 
although its implementing regulations provide some 
more detail. See, e.g., 42 C.F.R. § 440.210 (requiring 
provision of certain services, including those "defined in 
[42] C.F.R. §§ 440.10 through § 440.50, 440.70"). For 
instance, 42 C.F.R. § 440.50(a) defines "physicians' 
services" as "services furnished by a physician . . . 
[w]ithin the scope of practice of medicine or osteopathy 
as defined by State law; and . . . [b]y or under the 
personal supervision of an individual licensed 
under [**35]  State law to practice medicine or 
osteopathy." More broadly, "[e]ach service must be 
sufficient in amount, duration, and scope to reasonably 
achieve its purpose." 42 C.F.R. § 440.230(b). Although 
"[t]he [Medicaid] agency may place appropriate limits on 
a service based on criteria such as medical necessity or 
on utilization control procedures," it "may not arbitrarily 
deny or reduce the amount, duration, or scope of a 
required service . . . solely because of the diagnosis, 
type of illness, or condition." 42 C.F.R. § 440.230(c), (d).
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HN24[ ] The Supreme Court has implied, but not held, 
that the Medicaid Act requires states to provide 
medically necessary care, see Beal v. Doe, 432 U.S. 
438, 444, 97 S. Ct. 2366, 53 L. Ed. 2d 464 (1977) 
("[S]erious statutory questions might be presented if a 
state Medicaid plan excluded necessary medical 
treatment from its coverage."); and several circuits have 
held that medical necessity is the appropriate standard 
to determine the scope of services required by the 
Medicaid Act, see, e.g., Hern v. Beye, 57 F.3d 906, 911 
(10th Cir. 1995); Dexter v. Kirschner, 984 F.2d 979, 983 
(9th Cir. 1992); Pinneke v. Preisser, 623 F.2d 546, 549 
(8th Cir. 1980). The Second Circuit previously rejected 
this approach as "baseless and unworkable," but the 
Supreme Court vacated its judgment in light of  [*571]  
guidance issued by the Health Care Financing 
Administration. DeSario v. Thomas, 139 F.3d 80, 96 (2d 
Cir. 1998), vacated sub nom. Slekis v. Thomas, 525 
U.S. 1098, 119 S. Ct. 864, 142 L. Ed. 2d 767 (1999). 
Although vacated, however, DeSario is still a useful 
guide. The Second Circuit there held [**36]  that "the 
state must extend coverage through reasonable 
standards with . . . the 'general aim of assuring that 
individuals will receive necessary medical care' and 
each category of service must be sufficient in amount, 
duration, and scope to adequately (although not fully) 
meet the needs of the Medicaid population of the state." 
Id. at 96 (quoting Alexander v. Choate, 469 U.S. 287, 
303, 105 S. Ct. 712, 83 L. Ed. 2d 661 (1985)). It seems 
that DeSario must be correct that coverage of every 
single medically necessary treatment is not 
automatically required by the Availability Provision. After 
all, a Medicaid "agency may place appropriate limits on 
a service based on criteria such as medical necessity or 
on utilization control procedures." 42 C.F.R. § 
440.230(d) (emphasis added). Proper utilization control 
procedures, as distinct from medical necessity, may limit 
the provision of services. See, e.g., Pharm. Research 
and Mfrs. of America v. Walsh, 538 U.S. 644, 123 S. Ct. 
1855, 155 L. Ed. 2d 889 (2003) (plurality opinion) 
(upholding prior authorization processes). But any 
limiting criteria other than medical necessity must 
ultimately serve the broader aim of "assuring that 
individuals will receive necessary medical care." 
Alexander v. Choate, 469 U.S. 287, 303, 105 S. Ct. 712, 
83 L. Ed. 2d 661 (1985).

Against the background of this somewhat fractured legal 
regime, plaintiffs ask the Court to adopt a rule that a 
state may not place an outright ban on medically 
necessary treatments [**37]  for a particular diagnosis. 
See Hern v. Beye, 57 F.3d 906, 911 (10th Cir. 1995) 
("[A] state law that categorically denies coverage for a 

specific, medically necessary procedure except in those 
rare instances when the patient's life is at stake is not a 
'reasonable standard [ ] . . . consistent with the 
objectives of [the Act],' but instead contravenes the 
purposes of Title XIX." (citation omitted) (quoting 42 
U.S.C. § 1396a(a)(17))); White v. Beal, 555 F.2d 1146, 
1151 (3d Cir. 1977). Defendant does not meaningfully 
oppose this rule, preferring instead to argue that § 
505.2(l) does not impose any outright bans and that the 
June Guidance's prior authorization requirements are 
acceptable limitations on coverage.

The Court therefore adopts this "never-say-never" rule. 
HN25[ ] The Availability Provision and its 
implementing regulations do allow a state to say "only 
sometimes" and to limit coverage of specific treatments 
when the state has good reasons for doing so - reasons 
that ultimately uphold the provision of necessary 
medical care to needy individuals. But a state cannot 
say "never" when it comes to medically necessary 
treatments, because there are no such reasons 
justifying categorical bans on medically necessary 
treatment. A categorical ban on medically necessary 
treatment for a specific diagnosis would not 
"adequately [**38]  . . . meet the needs of the Medicaid 
population of the state." DeSario v. Thomas, 139 F.3d 
80, 96 (2d Cir. 1998).

With respect to the Cosmetic Exclusion, there are no 
genuine factual disputes material to the determination 
that defendant has enacted a categorical ban on 
medically necessary treatments for a specific diagnosis. 
Specifically, "[d]efendant does not contest that 
presumptively cosmetic procedures listed in § 505.2(l) 
may be medically necessary for some patients 
diagnosed with GD." Defendants Response and 
Counter-Statement to Plaintiffs' Statement of Material 
Facts Pursuant to Local Rule 56.1 ¶ 138, ECF No. 87. 
Moreover, by publishing the June Guidance and 
approving cosmetic procedures for Christie and  [*572]  
Kpaka, defendant has demonstrated that cosmetic 
procedures can be medically necessary for individuals 
with gender dysphoria. See New York Department of 
Health Medicaid Program, Medicaid Update Vol. 31 No. 
6 (June 2015); Declaration of Ronald J. Bass in Support 
of Defendant's May 11, 2016, Letter, Exs. 1-7, ECF No. 
122; Declaration of John Gasior dated Aug. 28, 2015, 
Ex. 3 at CRUZ00002625-26, ECF No. 83. As discussed 
above, § 505.2(l) enacts a categorical ban on coverage 
for cosmetic procedures. See supra. As such, plaintiffs 
prevail on their § 1983 claim that § 505.2(l) 
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violates [**39]  the Availability Provision.6 Accordingly, 
the Court grants plaintiffs' motion and denies 
defendant's motion for summary judgment on plaintiffs' 
Availability Provision claim with respect to the Cosmetic 
Exclusion.

With respect to the Age Exclusion, the Court denies 
plaintiffs' motion for summary judgment on their 
Availability Provision claims and grants defendant's 
motion in part. To begin with, part of defendant's motion 
must be granted as a matter of law. Plaintiffs seek 
treatments of two kinds: surgeries and hormone 
therapies, including pubertal suppressants and cross-
sex hormone therapies. There is no dispute that HN26[

] § 505.2(l) categorically bans coverage for all of 
these treatments for individuals younger than 18. See § 
505.2(l)(2)-(3). However, under 42 U.S.C. § 1396r-
8(d)(1)(B)(i) (the "Compendia Requirement"), "[a] [**40]  
State may exclude or otherwise restrict coverage of a 
covered outpatient drug if . . . the prescribed use is not 
for a medically accepted indication," defined as any use 
approved by the FDA or included in the Medicaid 
Compendia.7 See 42 U.S.C. § 1396r-8(k)(6). There is 
no dispute that the hormone therapies sought by 
plaintiffs are neither approved by the Food and Drug 
Administration ("FDA") nor listed in the Medicaid 
Compendia for the purpose of treating gender dysphoria 
in minors. See Plaintiff's Opposition to Defendant's 
Local Rule 56.1 Statement of Material Facts ¶ 67, ECF 
No. 93. As such, for purposes of plaintiffs' Availability 
Provision claims, the Compendia Requirement allows 
defendant to exclude coverage of them.

Plaintiffs argue that the Compendia Requirement does 
not apply to the hormone therapies they seek because 
they are not "covered outpatient drugs." In particular, 
plaintiffs argue that, to the extent hormone therapies are 
provided in the context [**41]  of a physician visit, they 

6 Plaintiffs also argue that the June Guidance's restrictions on 
eligibility for breast augmentation surgery violate the 
Availability Provision. See Memorandum of Law in Support of 
Plaintiffs' Motion for Summary Judgment at 6-7, ECF No. 76. 
However, the June Guidance - and therefore this issue - is not 
presently before the Court. § 505.2(l)(4)(v)(b) states 
unequivocally that "[p]ayment will not be made for . . . breast 
augmentation."

7 The "Medicaid Compendia" are drug information databases, 
consisting of the "(I) American Hospital Formulary Service 
Drug Information; (II) [the] United States Pharmacopeia-Drug 
Information (and its successor publications), and (III) the 
DRUGDEX Information System". 42 U.S.C. § 1396r-
8(g)(1)(B)(i).

are not covered outpatient drugs because, under 42 
U.S.C. § 1396r-8(k)(3),

[t]he term 'covered outpatient drug' does not include 
any drug . . . provided as part of, or as incident to 
and in the same setting as, any of the following 
(and for which payment may be made under this 
subchapter as part of payment for the following and 
not as direct reimbursement for the drug): (A) 
Inpatient hospital services . . . (D) physicians' 
services. (E) Outpatient hospital services.

 [*573]  § 1396r-8(k)(3) continues on to state that "[s]uch 
term also does not include . . . a drug . . . used for a 
medical indication which is not a medically accepted 
indication." Thus, plaintiffs' argument regarding the 
context of when the hormone therapies are provided is 
unnecessary because the Medicaid Act explicitly 
excludes "off-label" hormone therapies from the 
definition of "covered outpatient drugs."

Although plaintiffs' argument does highlight the inartful 
drafting of the Medicaid Act - if the term "covered 
outpatient drug" does not include a drug used for a non-
medically accepted indication, how can the Compendia 
exclude or restrict coverage of a covered outpatient 
drug's use for a non-medically accepted indication? - 
nonetheless, HN27[ ] reading the [**42]  statute as a 
whole, the Court concludes that the definition of 
"covered outpatient drug" reinforces the Compendia 
Requirement because "[r]eimbursement under Medicaid 
is, in most circumstances, available only for 'covered 
outpatient drugs.'" United States ex rel. Franklin v. 
Parke-Davis, Div. of Warner-Lambert Co., 147 F. Supp. 
2d 39, 44-45 (D. Mass. 2001). In short, defendant may 
exclude coverage of the hormone therapies under either 
the Compendia Requirement of § 1396r-8(d)(1)(B)(i) or 
the definition of covered outpatient drugs of § 1396r-
8(k)(3). As such, the Court grants defendant's motion for 
summary judgment on plaintiffs' Availability Provision 
claims with respect to hormone therapies and dismisses 
these claims.

Genuine disputes of material fact prevent the Court from 
granting either party's motion for summary judgment on 
plaintiffs' Availability Provision claims with respect to 
surgeries. In particular, the medical necessity of 
surgeries as treatments for gender in individuals under 
18 is genuinely disputed. Before discussing this factual 
dispute, however, the Court must resolve a preliminary 
matter: the parties dispute what facts are relevant to a 
determination of medical necessity. Plaintiffs argue that 
physicians "have 'primary responsibility' to determine 
what treatment patients should receive." Reply 
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Memorandum of Law in Further Support [**43]  of 
Plaintiffs' Motion for Summary Judgment at 3 n.3, ECF 
No. 104. Defendant claims that DeSario v. Thomas, 139 
F.3d 80 (2d Cir. 1998), "[took] issue with the view that a 
Medicaid beneficiary's physician 'deserves almost 
complete deference in determining medical necessity'" 
and that "prevailing medical knowledge and scientific 
evidence" should control. Defendant's Memorandum of 
Law in Opposition to Plaintiffs' Motion for Summary 
Judgment at 6, 7, ECF No. 86 (quoting DeSario, 139 
F.3d at 95). Defendant also frames the inquiry not as a 
determination of whether a treatment is medically 
necessary but instead as a question of whether the 
state's determination of medical necessity is reasonable. 
Id.

The differences between the parties' positions are 
artificial. HN28[ ] Although the medical community is 
not a monolith, individual physicians, as members of a 
self-regulating professional community, are expected to 
adhere to standards of "prevailing medical knowledge 
and scientific evidence." Put another way, "prevailing 
medical knowledge" is largely defined by the practice of 
individual physicians. As such, testimony of individual 
physicians as well as any other evidence of prevailing 
medical knowledge is relevant to a court's determination 
of medical necessity. Moreover, [**44]  because of the 
way New York has defined "medical necessity" and 
because it has enacted a categorical ban on the 
treatments at issue, there is no difference between 
determining the medical necessity of a treatment and 
evaluating the reasonableness of the state's 
determination of whether a treatment is medically 
necessary. See N.Y. Comp. Codes R. & Regs. tit. 18, § 
500.1(b) ("The department will limit the amount,  [*574]  
duration and scope of medical assistance authorized to 
be provided . . . to medical care, services and supplies 
which are medically necessary and appropriate, 
consistent with quality care and generally accepted 
professional standards."); Declaration of Constance 
Donohue dated Sept. 11, 2015, ¶ 10, ECF No. 88 
(stating that the DOH adopted the Age Exclusion on the 
basis of § 500.1(b)). HN29[ ] As an administrative 
matter, the state makes "determinations" of medical 
necessity, consistent with its power under the Medicaid 
regulations to "place[s] appropriate limits on a service 
based on criteria such as medical necessity." 42 C.F.R. 
§ 440.230(d). But when the state makes such 
determinations, it is simply synthesizing an 
administrative rule based on the accumulated 
knowledge of the medical community. The Department 
of Health cannot assemble evidence from the medical 
community [**45]  but then, on its own, alter some of the 

substantive results. See, e.g., N.Y. Comp. Codes R. & 
Regs. tit. 18, § 513.6(e). The grounds for finding a 
treatment medically necessary or for finding the state's 
determination of lack of necessity unreasonable will be 
therefore be same: the testimony of physicians and 
evidence of prevailing medical and scientific knowledge.

DeSario is not to the contrary. DeSario did not actually 
"take issue" with the unremarkable notion that 
physicians should be the primary arbiters of medical 
necessity. Instead, it pointed out that, if the Medicaid Act 
did obligate states to cover every last medically 
necessary treatment, such that an individual physician 
could legally obligate the state to cover a treatment 
simply by writing a prescription, then states would be 
severely limited in their efforts to control costs. See 
DeSario, 139 F.3d at 95-96 (observing that the only cost 
control measures available to states in such a scenario 
would be to cut back on any optional services). HN30[
] The Second Circuit's solution in DeSario was not to 
take determinations of medical necessity out of the 
hands of medical professionals, where they rightfully 
belong. Instead, as discussed above, the Second Circuit 
held that the Medicaid Act does not obligate [**46]  
states to cover all medically necessary treatments: 
proper utilization control procedures can be used to 
control costs, if they ultimately "assur[e] that individuals 
will receive necessary medical care." Alexander v. 
Choate, 469 U.S. 287, 303, 105 S. Ct. 712, 83 L. Ed. 2d 
661 (1985).

Plaintiffs have produced two reports from expert 
witnesses testifying that the same treatments that are 
effective for adults with gender dysphoria can be 
effective and medically necessary for minors with 
gender dysphoria. See Expert Report of Johanna Olson, 
M.D., Declaration of Christopher J. McNamara dated 
Sept. Aug. 28, 2015, Ex. 27 ¶¶ 14-22, ECF No. 74; 
Expert Report of Nicholas Gorton, MD, DABEM, 
Declaration of Christopher J. McNamara dated Aug. 28, 
2015, Ex. 38 at 15-17, ECF No. 74. Indeed, one expert 
concludes that "treatment of youth is more effective in 
many ways than treatment of transgender adults" 
because gender dysphoria is exacerbated over time by 
repeated traumas and because puberty causes 
significant physical changes that can be difficult to 
reverse or mask later in life. Id. at 16.

Defendant claims that the medical community has not 
yet reached a consensus on the safety and efficacy of 
the treatment of gender dysphoria in minors. He 
primarily relies on the testimony of one expert 
witness, [**47]  John W. Williams, M.D., and a fact 

195 F. Supp. 3d 554, *573; 2016 U.S. Dist. LEXIS 87072, **42



Page 20 of 25

KERENE MOORE

witness, a representative of DOH. However, Dr. 
Williams did not address the safety or efficacy of 
treatments for gender dysphoria for minors in his expert 
report. Instead, Dr. Williams drew conclusions regarding 
the quality of two literature reviews submitted by 
defendant, one compiled  [*575]  by a private health 
consultancy, Hayes, Inc., (the "Hayes report") and the 
other compiled by the Oregon Health & Science 
University Center for Evidence-based Policy (the 
"OHSU report"). In particular, Dr. Williams stated that 
"[b]ased on my experience in working with and/or 
utilizing research reports from OHSU and Hayes . . . I 
am confident that these reports represent scientifically 
valid work." Expert Report of John W. Williams Jr, MD, 
MHSc, Second Declaration of Zoey S. Chenitz in 
Further Support of Defendant's Motion for Summary 
Judgment Ex. A at 5, ECF No. 112.

The Hayes report and the OHSU report, as well as the 
studies cited therein, are inadmissible hearsay. 
Defendant has not offered the authors of the reports or 
any of the underlying studies they cite as witnesses. 
Defendant also has not offered any expert witnesses 
who reasonably relied on the reports within the 
meaning [**48]  of Fed. R. Evid. 703 or 803(18)(A). Dr. 
Williams did not rely on the contents of the reports; he 
evaluated their methodology. The reports are also not 
admissible as learned treatises under Fed. R. Evid. 
803(18)(B). No expert has established the reports as 
reliable authority. Indeed, because Dr. Williams is not an 
expert on treatments of gender dysphoria, he cannot 
competently testify about the authority of the reports. 
Defendant's Response and Counter-Statement to 
Plaintiffs' Statement of Material Facts Pursuant to Local 
Rule 56.1 ¶ 150, ECF No. 87. Moreover, defendant has 
offered no reasonable basis for the Court to take judicial 
notice of the reports' authority. For instance, they have 
not been peer-reviewed by the wider medical 
community. Accordingly, the Court excludes the Hayes 
and OHSU reports as inadmissible hearsay and 
concludes that Dr. Williams' report has no bearing on 
the question of the medical necessity of specific 
treatments of gender dysphoria in minors.

Apart from Dr. Williams, defendant primarily relies on 
the testimony of a representative of the DOH, 
Constance Donohue.8 She affirms that, in deciding that 

8 After full briefing on the present motions, defendant also 
submitted a proposed decision memorandum issued by the 
Centers for Medicare & Medicaid Services ("CMS"). The 
memorandum proposes to maintain the status quo regarding 
Medicare coverage of gender-reassignment surgeries, 

no treatments for gender dysphoria in minors were 
medically necessary, the DOH relied on the WPATH 
Standards of Care, the Hayes [**49]  report, the OHSU 
report, "studies and journal articles related to [the] 
topic," and guidelines prepared by the Endocrine 
Society. See Declaration of Constance Donohue dated 
Sept. 11, 2015, ¶ 9, ECF No. 88. As explained above, 
the Hayes report and the OHSU report are inadmissible 
hearsay. Defendant has not produced any of the 
"studies and journal articles related to [the] topic" and, 
on the present record, they would also be inadmissible 
hearsay. Defendant's own 30(b)(6) testimony 
concerning the contents of these absent studies is 
inadmissible hearsay.

That leaves the WPATH Standards of Care and the 
guidelines prepared by the Endocrine Society, each of 
which raise a  [*576]  genuine dispute over whether 
surgeries are medically necessary treatments for minors 
with gender dysphoria. Both sides, as well as plaintiffs' 
experts, rely on these texts, and the Court concludes 
they are sufficiently authoritative to allow their 
admissibility under Fed. R. Evid. 803(18). See Expert 
Report of Jack Drescher, M.D., P.C., Declaration of 
Christopher J. McNamara dated Aug. 28, 2015, Ex. 22 
at 11, ECF No. 74; Expert Report of Johanna Olson, 
M.D., Declaration of Christopher J. McNamara dated 
Aug. 28, 2015, Ex. 27 ¶¶ 17, 22, 25, ECF No. 74; Expert 
Report of Nicholas Gorton, MD, DABEM, Declaration of 
Christopher J. McNamara dated Aug. [**51]  28, 2015, 
Ex. 38 at 3, ECF No. 74. As a general matter, the 
WPATH Standards of Care encourage treatment of 
minors with gender dysphoria and even warn of the 
consequences of delaying treatment. See WPATH 
Standards of Care at 21. However, the WPATH 
Standards of Care state that

[g]enital surgery should not be carried out until [] 
patients reach the legal age of majority to give 
consent for medical procedures in a given country 

namely, that CMS will not issue a National Coverage 
Determination and instead leave coverage determinations to 
local Medicare Administrative Contractors on an individual 
claim basis. It bases this proposal on the conclusion that there 
is insufficient evidence to determine whether coverage of 
gender reassignment surgery by Medicare would be beneficial 
and asks for [**50]  further studies to be conducted on the 
issue. This document is of little relevance to the present 
inquiry and the Court gives it little weight. The proposed 
decision memorandum is not a binding document and is 
primarily a literature review of studies that are inadmissible 
hearsay. Most importantly, it focuses on Medicare recipients, 
i.e. individuals 65 years and older, a necessarily significantly 
different population than members of the Age Subclass.
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[18, under N.Y. Public Health Law § 2504.1] . . . . 
The age threshold should be seen as a minimum 
criterion and not an indication in and of itself for 
active intervention.

Id. at 21. The WPATH Standards of Care do state that 
"[c]hest surgery in FtM patients could be carried out 
earlier." Id. The Endocrine Society guidelines state that 
"[w]e suggest deferring surgery until the individual is at 
least 18 years old." Declaration of John Gasior dated 
Aug. 28, 2015 Ex. 15 at 4 ¶ 2.6, ECF No. 83. These 
materials create a genuine dispute of material fact that 
must be resolved at trial: what surgeries are medically 
necessary treatments for minors with gender dysphoria? 
As such, the Court denies both parties' motion for 
summary judgment on plaintiffs' Availability Provision 
claims against the Age Exclusion with respect to 
surgeries.

Sixth, on plaintiffs' second [**52]  claim, for violations of 
42 U.S.C. § 1396a(a)(10)(B) (Medicaid's "Comparability 
Provision"), the Court denies defendant's motion for 
summary judgment with respect to the Cosmetic 
Exclusion, grants plaintiffs' motion with respect to the 
Cosmetic Exclusion, and grants defendant's motion in 
part and denies plaintiffs' motion with respect to the Age 
Exclusion. HN31[ ] The Comparability Provision 
requires that "the medical assistance made available to 
any [categorically needy] individual . . . shall not be less 
in amount, duration, or scope than the medical 
assistance made available to any other such 
[categorically needy] individual." 42 U.S.C. § 
1396a(a)(10)(B)(i). The Second Circuit has explained 
that "[the Comparability Provision] prohibits 
discrimination among individuals with the same medical 
needs stemming from different medical conditions." 
Davis v. Shah, 821 F.3d 231, 258 (2d Cir. 2016).

With respect to the Cosmetic Exclusion, there is no 
genuine dispute that DOH covers the cosmetic 
surgeries excluded by § 505.2(l) for individuals with 
diagnoses other than gender dysphoria. Defendant 
claims that there is a dispute over which cosmetic 
surgeries are covered for other diagnoses. However, 
defendant's position is belied by his own admissions 
that New York's Medicaid program covers breast 
reconstruction, [**53]  facial feminizing surgery, 
chondrolaryngoplasty, electrolysis, and body-sculpting 
procedures. See Defendant's Responses to Plaintiffs' 
First Set of Requests for Admission, Declaration of 
Christopher J. McNamara dated Aug. 28, 2015, Ex. 4 at 
14-15, ECF No. 74. In addition, defendant does not 
contest that the New York State Medicaid Program 

Physician Procedure Code, 2015 Version, (the 
"Physician's Manual") which contains  [*577]  billing 
instructions for physicians regarding treatments covered 
by Medicaid, contains billing instructions, including 
billing codes, for essentially all the cosmetic procedures. 
See Defendant's Response and Counter-Statement to 
Plaintiffs' Statement of Material Facts Pursuant to Local 
Rule 56.1 ¶¶ 154, 155, ECF No. 87. The one item 
barred by the Cosmetic Exclusion which is not 
addressed in some form by defendant's admissions, the 
Physician's Manual, or both is "drugs to promote hair 
growth or loss," barred by § 505.2(l)(4)(v)(f). Neither 
side presents evidence particularly addressed to this 
item. Moreover, as discussed above, there is no dispute 
that the cosmetic procedures and services barred by the 
Cosmetic Exclusion can be medically necessary. 
Defendant's Response and Counter-Statement [**54]  to 
Plaintiffs' Statement of Material Facts Pursuant to Local 
Rule 56.1 ¶ 138, ECF No. 87. Accordingly, the Court 
grants plaintiffs' motion for summary judgment on their 
Comparability Provision claims with respect to the 
Cosmetic Exclusion, except with respect to drugs 
promoting hair growth or loss, and denies the 
corresponding part of defendant's motion.

With respect to the Age Exclusion, there is no dispute 
that the cosmetic and gender reassignment surgeries 
sought by plaintiffs are covered by New York's Medicaid 
program. See supra (discussing coverage of cosmetic 
procedures); Defendant's Response and Counter-
Statement to Plaintiffs' Statement of Material Facts 
Pursuant to Local Rule 56.1 ¶ 188, ECF No. 87 
(defendant admitting that New York provides Medicaid 
coverage of the components of gender reassignment 
surgeries). However, this is not the end of the 
Comparability Provision inquiry. HN32[ ] The Second 
Circuit has stated that "[the Comparability Provision] 
prohibits discrimination among individuals with the same 
medical needs stemming from different medical 
conditions." Davis v. Shah, 821 F.3d 231, 258 (2d Cir. 
2016) (emphasis added). Thus, the Comparability 
Provision incorporates a medical necessity requirement. 
Otherwise, any categorically needy individual, 
regardless [**55]  of medical need for a procedure, 
could seek coverage of a procedure provided to other 
categorically needy recipients under the Comparability 
Provision. As discussed above, it is disputed whether 
the surgeries sought by the Age Subclass members are 
medically necessary for individuals under 18. This 
question must be resolved at trial with respect to 
plaintiffs' Comparability Provision claims as well as their 
Availability Provision claims. Accordingly, the Court 
denies both parties' motions for summary judgment on 
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plaintiffs' Comparability Provision claims with respect to 
surgeries.

With respect to hormone therapies, defendant argues 
that the Compendia Requirement blocks plaintiffs' 
Comparability Provision claims. Plaintiffs respond that 
the Compendia Requirement does not apply to their 
Comparability Provision claims because defendant 
provides hormone therapies to other categorically needy 
individuals with gender dysphoria, even though all uses 
of hormones to treat gender dysphoria lack FDA 
support. See Defendant's Response and Counter-
Statement to Plaintiffs' Statement of Material Facts 
Pursuant to Local Rule 56.1 ¶ 226, ECF No. 87.

Plaintiffs' argument points to a tension within the 
Medicaid Act between [**56]  the Compendia 
Requirement (and § 1396r-8(k)(3)'s definition of a 
"covered outpatient drug") and the Comparability 
Provision. The Supreme Court has identified as HN33[

] "one of the most basic interpretive canons, that '[a] 
statute should be construed so that effect is given to all 
its provisions, so that no part will be inoperative or 
superfluous, void or insignificant.'" Corley v. United 
States, 556 U.S. 303, 314, 129 S. Ct. 1558, 173 L. Ed. 
2d 443 (2009) (internal quotation marks omitted) 
(alteration in original). In  [*578]  this case, defendant's 
reading of the Medicaid Act would render the 
Comparability Provision inoperative. Accordingly, the 
Court adopts a reading that gives both the Compendia 
Requirement and the Comparability Provision force: 
HN34[ ] although defendant may, under the 
Compendia Requirement, exclude coverage of uses of 
hormone therapies without FDA or Compendia support 
to all categorically individuals with gender dysphoria, 
nonetheless, if defendant does cover unapproved uses 
of hormone therapies for some categorically needy 
individuals with gender dysphoria, under the 
Comparability Provision, he must then cover 
unapproved uses of hormone therapies for all 
categorically needy individuals with gender dysphoria. 
Essentially, the provisions work together to present 
defendant with an "all-or-nothing" [**57]  choice: he can 
either cover hormone therapies for gender dysphoria or 
not, but he cannot cover them selectively.

Defendant argues that, as a factual matter, he has 
chosen not to cover unapproved hormone therapies at 
all. He claims that DOH has a policy in place to deny 
coverage of all drug uses not covered in the Medicaid 
Compendia. See Declaration of Norman P. Ostrove 
dated Sept. 18, 2015, Ex. 66, ECF No. 103. Plaintiffs 
respond that defendant fabricated this policy for 

purposes of the present litigation and, to the extent it 
was a bona fide policy, it has been selectively enforced, 
such that New York does cover drug uses that lack FDA 
or Compendia support in some circumstances. See id. 
(showing a prominent "DRAFT" watermark on 
defendant's policy); 30(b)(6) Deposition of Constance 
Donohue, Declaration of Christopher J. McNamara 
dated Aug. 28, 2015, Ex. 19 at 142:15-23, 162:22-
163:3. Because the Court has conflicting evidence 
before it, the provenance of defendant's policy and 
whether it has been consistently enforced cannot be 
resolved on summary judgment and must be dealt with 
at trial. Relatedly, the Court notes that § 505.2(l) states 
that "payment is available for medically necessary 
hormone [**58]  therapy . . . for the treatment of gender 
dysphoria . . . for individuals 18 years of age or older." 
Although plaintiffs have offered uncontroverted expert 
testimony that no uses of hormone therapy to treat 
gender dysphoria (for adults or minors) have been 
approved by the FDA, see Deposition of Johanna 
Olson, M.D., Declaration of Christopher J. McNamara 
dated Aug. 28, 2015, Ex. 50 at 214:18-21, ECF No. 74, 
the Court cannot discern from the present record 
whether hormone therapies for adults are listed in the 
Medicaid Compendia. If they are not, the language of § 
505.2(l) approving hormone therapy for adults would fly 
in the face of defendant's alleged policy limited 
coverage to uses with Compendia support. However, 
the question of whether hormone therapies for adults 
with gender dysphoria are listed in the Medicaid 
Compendia must be resolved at trial. In addition, if the 
Compendia Requirement does not defeat plaintiffs' 
Comparability Provision claims against the Age 
Exclusion, the parties need also address at trial which 
types of hormone therapies defendant has covered for 
adults. In particular, it is not clear from the present 
record if pubertal suppressants for individuals 18 years 
or older [**59]  have been or ever would be covered 
under § 505.2(l).9 Depending on the resolution of this 
factual question, it is possible that plaintiffs' 
Comparability Provision claims would only survive the 
Compendia Requirement with respect to cross-sex 
hormones and not with respect to pubertal 
suppressants.

 [*579]  Even assuming that the Compendia 
Requirement is not a bar to plaintiffs' Comparability 

9 Pubertal suppressants are typically administered when 
individual reaches Tanner Stage II, the second of five stages 
of puberty. Deposition of Johanna Olson, M.D., Declaration of 
Christopher J. McNamara dated Aug. 28, 2015, Ex. 50 at 
190:22-191:3, ECF No. 74.
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Provision claims for hormone therapies for minors — i.e. 
that the factual disputes discussed above are resolved 
in plaintiffs' favor - to prevail on their Comparability 
Provision claims, plaintiffs would still need to show that 
pubertal suppressants and cross-sex hormones are 
medically necessary for minors. See Davis v. Shah, 821 
F.3d 231, 258 (2d Cir. 2016). Plaintiffs' experts report 
that the use of cross-sex hormones and pubertal 
suppressants for minors with gender dysphoria is safe, 
effective, and medically necessary. See Expert Report 
of Johanna Olson, M.D., Declaration of Christopher J. 
McNamara dated [**60]  Sept. Aug. 28, 2015, Ex. 27 ¶¶ 
15-20, ECF No. 74; Expert Report of Nicholas Gorton, 
MD, DABEM, Declaration of Christopher J. McNamara 
dated Aug. 28, 2015, Ex. 38 at 16-18, ECF No. 74. 
Defendant claims that hormone therapies for minors 
with gender dysphoria are experimental and that there is 
no medical consensus that they are safe and effective. 
However, as discussed above in the context of the 
factual dispute over surgeries for minors with gender 
dysphoria, much of what defendant has offered in 
support of his position is inadmissible hearsay and 
defendant's sole expert witness did not opine on the 
efficacy of treatments for individuals with gender 
dysphoria. The non-hearsay WPATH Standards of Care 
and Endocrine Society guidelines endorse the use of 
hormone therapies to treat gender dysphoria in minors. 
See WPATH SOC at 18-20; Declaration of John Gasior 
dated Aug. 28, 2015, Ex. 15 at 11-17, ECF No. 83. 
Nonetheless, the Court concludes that there is a 
genuine factual dispute over the safety and efficacy of 
hormone therapies for minors with gender dysphoria 
because of the lack of FDA or Medicaid Compendia 
approval. The lack of regulatory approval means that 
this issue must be resolved at trial. Accordingly, [**61]  
the Court denies both parties' motions for summary 
judgment on plaintiffs' Comparability Provision claims. 
The trial must resolve the following two questions with 
respect to these claims: first, what treatments, including 
surgeries or hormone therapies, are medically 
necessary for the treatment of gender dysphoria in 
minors? Second, does DOH have a bona fide policy to 
exclude coverage of drug uses not listed in the Medicaid 
Compendia, and to what extent has this policy been 
applied consistently in the context of the provision of 
hormone therapies to treat individuals with gender 
dysphoria?

Seventh, on plaintiffs' fifth claim,10 for violations of § 

10 The Court previously dismissed plaintiffs' third and fourth 
claims. See Order dated June 29, 2015, ECF No. 46. 

1557 of the Affordable Care Act ("ACA"), 42 U.S.C. § 
18116, the Court denies defendant's motion for 
summary judgment in part and grants it in part. HN35[
] § 1557 of the ACA incorporates the standards of, 
among other statutes, Title IX of the Education 
Amendments of 1972, 20 U.S.C. § 1681, and § 504 of 
the Rehabilitation Act of 1973, 29 U.S.C. § 794. See 42 
U.S.C. § 18116. Title IX forbids discrimination on the 
basis of sex. 20 U.S.C. § 1681. Section 504 prohibits 
discrimination on the basis of disability. 29 U.S.C. § 794. 
Plaintiffs claim that § 505.2(l) discriminates against them 
on the basis of sex and disability.

The Court grants defendant's motion for summary 
judgment with respect to plaintiffs' disability 
discrimination claims. HN36[ ] Section 504 states that

[n]o otherwise qualified individual with a disability in 
the United States, as defined in section 705(20) of 
this title, shall, solely by reason of her or his 
disability, be excluded from the participation in, be 
 [*580]  denied the benefits of, or be subjected to 
discrimination under any program or activity 
receiving Federal financial assistance.

29 U.S.C. § 794. Section 705(20)(F) states that "[f]or the 
purposes of section[] . . . 794 of this title, the term 
'individual with a disability' does not include an individual 
on the basis of . . . gender identity disorders not 
resulting from physical impairments." 29 U.S.C. § 
705(20)(F). Even if this carveout did not apply here, 29 
U.S.C. § 705(20)(B) incorporates the definition of 
"disability" given in 42 U.S.C. § 12102: "a physical or 
mental impairment that substantially limits one or more 
major life activities of such individual" with "major life 
activities includ[ing], but . . . not limited to, caring for 
oneself, performing manual tasks, seeing, hearing, 
eating, sleeping, walking, standing, lifting, bending, 
speaking, breathing, learning, reading, concentrating, 
thinking, communicating, [**63]  and working." 
Defendant argues that plaintiffs have failed to produce 
any significant evidence that all individuals with gender 
dysphoria are limited in the performance of major life 
activities, such that gender dysphoria can be identified 
as a disability. See, e.g., Deposition of Johanna Olson, 
M.D., Declaration of John Gasior dated Aug. 28, 2015, 
Ex. 12 at 109:3-110:6 ("I think that gender dysphoria 
can be disabling. I don't know that I would call it a 
disability."), ECF No. 83. Plaintiffs do not oppose 
defendant's arguments. See Memorandum of Law in 

Plaintiffs [**62]  did not move for summary judgment on their 
fifth claim.
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Opposition to Defendant's Motion for Summary 
Judgment at 23-25, ECF No. 95. Accordingly, the Court 
grants defendant's motion for summary judgment and 
dismisses plaintiffs' disability discrimination claim.

The Court denies, however, defendant's motion for 
summary judgment with respect to plaintiffs' sex 
discrimination claim. Defendant originally argued that 
plaintiffs' sex discrimination claim failed because gender 
dysphoria was not a proxy for sex within the meaning of 
the ACA, § 505.2(l) did not treat individuals with gender 
dysphoria differently from other individuals, and Title IX, 
as incorporated into the ACA, does not allow disparate 
impact [**64]  claims. However, on May 18, 2016, 
HN37[ ] the Department of Health and Human 
Services ("HHS") promulgated regulations explaining 
that the ACA's ban on discrimination "on the basis of 
sex" includes discrimination on the basis of "gender 
identity." Nondiscrimination in Health Programs and 
Activities, 81 Fed. Reg. 31376, 31467 (May 18, 2016). 
The regulation defines "gender identity" as "an 
individual's internal sense of gender" and states that "[a] 
transgender individual is an individual whose gender 
identity is different from the sex assigned to that person 
at birth." Id. It sets forth the following rules:

[a] covered entity [defined as an entity that operates 
a health program or activity, any part of which 
receives Federal financial assistance] shall not, in 
providing or administering health-related insurance 
or other health-related coverage . . . (4) Have or 
implement a categorical coverage exclusion or 
limitation for all health services related to gender 
transition; or (5) Otherwise deny or limit coverage, 
deny or limit coverage of a claim, or impose 
additional cost sharing or other limitations or 
restrictions on coverage, for specific health services 
related to gender transition if such denial, limitation, 
or restriction results in discrimination against a 
transgender individual. [**65] 

Id. at 31472. The supplementary information published 
with the rule stated that "[the Office of Civil Rights] 
interprets Section 1557 as authorizing a private right of 
action for claims of disparate impact discrimination on 
the basis of any of the criteria enumerated in the 
legislation." Id. at 31440.

 [*581]  After publication of this regulation, the Court 
received supplemental briefing from the parties. In his 
supplemental briefing, defendant argued that § 505.2(l) 
does not run afoul of the ACA or the recent HHS 
regulation because it does not implement a categorical 

exclusion on treatments of gender dysphoria and allows 
coverage of medically necessary procedures. As 
explained above, § 505.2(l) does categorically ban 
medically necessary treatments for gender dysphoria. 
Accordingly, the Court denies defendant's motion for 
summary judgment on plaintiffs' sex discrimination 
claim.

Eighth, on plaintiffs' sixth claim, for violations of 42 
U.S.C. §§ 1396a(a)(43), 1396d(r) (Medicaid's "EPSDT 
Provision"), the Court denies both parties' motions for 
summary judgment. HN38[ ] The EPSDT Provision 
requires states to "provid[e] or arrang[e] for the provision 
of [early and periodic screening, diagnostic, and 
treatment services, described at § 1396d(r)] in all cases 
where they are requested" for Medicaid recipients under 
21 [**66]  and "arrang[e] for . . . corrective treatment the 
need for which is disclosed by such child health 
screening services." 42 U.S.C. § 1396a(a)(43)(B)-(C). 
Section 1396d(r) defines early and periodic screening, 
diagnostic, and treatment ("EPSDT") services to include 
a range of screening services, as well as "necessary 
health care, diagnostic services, treatment, and [other 
medical assistance] to correct or ameliorate defects and 
physical and mental illnesses and conditions discovered 
by the screening services, whether or not such services 
are covered under the State plan." 42 U.S.C. § 1396d(r). 
The parties agree that the EPSDT Provision requires 
states to provide all medically necessary care to 
Medicaid recipients under 21, although states may elect 
not to cover experimental treatments. Memorandum of 
Law in Support of Defendant's Motion for Summary 
Judgment at 17-18, ECF No. 82; Memorandum of Law 
in Support of Plaintiffs' Motion for Summary Judgment at 
19-21, ECF No. 76.

As discussed above, there is a genuine dispute over 
whether the surgeries sought by plaintiffs are medically 
necessary and not experimental. Accordingly, the Court 
denies both parties' motions for summary judgment on 
plaintiffs' EPSDT Provision claims with respect to 
surgeries.

With respect to [**67]  the hormone therapies sought by 
plaintiffs, defendant argues that the Compendia 
Requirement bars plaintiffs' EPSDT claims because 
there is no FDA or Compendia support for hormone 
therapies as treatments for gender dysphoria in minors. 
However, HN39[ ] the Compendia Requirement does 
not extend to the EPDST Provision. The Compendia 
Requirement states that "[a] State may exclude or 
otherwise restrict coverage of a covered outpatient drug 
if . . . the prescribed use is not for a medically accepted 
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indication." 42 U.S.C. § 1396r-8(d)(1)(B)(i). However, 
the EPDST Provision defines EPSDT services, which 
states are required to provide, to include "necessary 
health care, diagnostic services, treatment, and [other 
medical assistance] to correct or ameliorate defects and 
physical and mental illnesses and conditions discovered 
by the screening services, whether or not such services 
are covered under the State plan." 42 U.S.C. § 
1396d(r)(5) (emphasis added). Accordingly, the 
coverage carveout offered by the Compendia 
Requirement does not lessen a state's burden under the 
EPSDT Provision to provide all medically necessary 
care.

Because they survive the Compendia Requirement in 
full, plaintiffs' EPSDT Provision claims directly present 
the factual questions that [**68]  are only contingently 
presented by plaintiffs' Comparability Provision claims, 
namely, whether hormone therapies are medically 
necessary to treat gender dysphoria in minors. As 
discussed  [*582]  above, because of the lack of 
regulatory approvals, there are genuine disputes over 
whether hormone therapies, both cross-sex hormones 
and pubertal suppressants, are safe, effective, and 
medically necessary for minors with gender dysphoria. 
Accordingly, the Court denies both parties' motions for 
summary judgment on plaintiffs' ESPDT claims. The 
question to be resolved at trial on the EPDST Provision 
claims is also presented by plaintiffs' other claims, 
namely, what treatments, including surgeries or 
hormone therapies, are medically necessary for the 
treatment of gender dysphoria in minors?

In sum, for the foregoing reasons, the Court denies 
defendant's motion for reconsideration, denies 
defendant's motion to decertify the plaintiff class, denies 
defendant's motion for summary judgment in part and 
grants it in part, and denies plaintiffs' motion for 
summary judgment in part and grants it in part. This 
case will proceed to trial to determine (1) what 
treatments are medically necessary for 
individuals [**69]  under 18 with gender dysphoria and 
(2) to what extent DOH has consistently followed a bona 
fide policy of limiting coverage of drug uses to those 
listed in the Medicaid Compendia in the context of 
treatments for gender dysphoria. The parties are 
directed to jointly telephone Chambers by no later than 
July 8, 2016, to schedule a trial date.

The Clerk of Court is directed to close documents 
numbered 77, 79, and 81 on the docket of this case.

SO ORDERED.

Dated: New York, New York

July 5, 2016

/s/ Jed S. Rakoff

JED S. RAKOFF, U.S.D.J.

End of Document
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Opinion

 [*247]  MEMORANDUM ORDER

JED S. RAKOFF, U.S.D.J.

By bottom-line Order dated October 24, 2016, this Court 

granted plaintiffs' motion for reconsideration of the 

Court's Opinion and Order dated July 5, 2016, Cruz v. 

Zucker, No. 14-CV-4456 (JSR), 195 F. Supp. 3d 554, 

2016 U.S. Dist. LEXIS 87072, 2016 WL 3660763 

(S.D.N.Y. July 5, 2016) (the "July 5, 2016 Opinion and 

Order"), based on the new developments. This 

Memorandum Order explains the reasons for the Court's 

ruling and directs the entry of final judgment for the 

plaintiffs.

Plaintiffs bring a class action pursuant to 42 U.S.C. § 

1983 alleging that New York wrongly denies Medicaid 

coverage for treatment of gender dysphoria in two 

material respects. First, they challenge N.Y. Comp. 

Codes R. & Regs. tit. 18, § 505.2(l), which provides 

coverage for gender reassignment surgery and 

hormone therapy but excludes coverage for individuals 

under eighteen (the "Age Exclusion"). Second, plaintiffs 

claim that § 505.2(l) wrongfully imposes a blanket 

ban [**3]  on coverage of cosmetic procedures related 

to gender dysphoria, including medically necessary 
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cosmetic procedures (the "Cosmetic Exclusion").

In its July 5, 2016 Opinion and Order, the Court granted 

summary judgment in favor of plaintiffs on their 

Cosmetic Exclusion claim because the undisputed facts 

showed that the exclusion violated Medicaid's 

Availability and Comparability provisions. Cruz, 2016 

U.S. Dist. LEXIS 87072, 2016 WL 3660763, at *10. 

However, the Court denied summary judgment in 

plaintiffs' favor on their Age Exclusion claim because 

there were genuine disputes of material fact concerning 

(1) what treatments are medically necessary for the 

treatment of gender dysphoria in minors; and (2) 

whether defendant has "a bona fide policy to exclude 

coverage of drug uses not listed in the Medicaid 

Compendia, and to what extent has this policy been 

applied consistently in the context of the provision of 

hormone therapies to treat individuals with gender 

dysphoria." 2016 U.S. Dist. LEXIS 87072, [WL] at *16.

Plaintiffs thereafter moved for reconsideration under 

Rule 60 after new evidence emerged showing that there 

were no longer genuine disputes of material fact 

regarding plaintiffs' challenge to the Age Exclusion. 

Specifically, on October 5, 2016, defendant published, 

pursuant to the New York State Administrative 

Procedures Act ("SAPA") [**4] , a Notice of Proposed 

Rulemaking (the "October 2016 NPRM") that, if 

adopted, would "explicitly" authorize the New York 

Medicaid Program to "cover medically necessary 

surgeries and hormone therapies to treat gender 

dysphoria ('GD') in individuals under age 18." Def.'s 

Mem. in Opp. to Pls.' Mot. for Recons. ("Def.'s Opp.") at 

1, ECF No. 146. Although  [*248]  the October 2016 

NPRM is subject to a 45-day public comment period, 

after which defendant must assess the public 

comments, respond, and only then may adopt the 

proposed rule as final, id., defendant agrees that by 

publishing the October 2016 NPRM, defendant has 

effectively conceded that plaintiffs' view of the remaining 

factual issues is correct, and that, as defendant 

expressly states, "there are no longer any disputed 

issues of fact regarding the two questions that the Court 

set down for trial." Def.'s Opp. at 2.

Defendant nonetheless opposes reconsideration and 

entry of judgment until such time, if ever, that defendant 

adopts the proposed rule as final, for which SAPA 

imposes no deadline. Id. Defendant argues that this is 

necessary as a matter of "economy" as well as 

"federalism." The Court [**5]  is unpersuaded.

Defendant's admission that there are no longer any 

disputed issues of fact regarding the Age Exclusion 

establishes an ongoing and continuing violation of 

federal law. Defendant does not contest that each day 

the Age Exclusion remains in effect, minors suffering 

from gender dysphoria cannot receive Medicaid 

coverage for medically necessary treatments. 

Defendant also does not contest that federal law 

mandates coverage for such medically necessary 

assistance. See Cruz, 2016 U.S. Dist. LEXIS 87072, 

2016 WL 3660763, at *11-16. Moreover, defendant 

concedes that, even though the defendant now agrees 

with the plaintiffs as to both the facts and the law, there 

still remains the theoretical possibility that the proposed 

rule may not ultimately be adopted.1 Thus, contrary to 

defendant's argument, "economy" is in fact better 

served through the immediate grant of final judgment in 

plaintiffs' favor, so that those who are now entitled under 

federal law to the benefits that the state's current 

regulation arguably deprives them of will have 

immediate relief.

Defendant's appeal to federalism likewise falls flat, for 

we are dealing here with a federal right. As the Second 

Circuit has stated, 42 U.S.C. § 1983 assigns "federal 

courts a 'paramount' role in protecting federal rights," 

Roach v. Morse, 440 F.3d 53, 56 (2d Cir. 2006) (quoting 

Patsy v. Bd. of Regents, 457 U.S. 496, 503, 506, 102 S. 

Ct. 2557, 73 L. Ed. 2d 172 (1982)), and a § 1983 

plaintiff bringing a claim under the Medicaid Act need 

not first exhaust state remedies. Id. at 56-58. This 

rationale applies even more forcefully to the present 

case. Having failed to accord plaintiffs their full federal 

rights for most of the two-and-a-half years since this 

litigation was commenced, the defendant waited until 

just eight days before the scheduled trial of the 

remaining claims to promulgate a proposed regulation 

1 The following colloquy occurred during oral argument on the 

motion for reconsideration:

THE COURT: Suppose the department receives public 

comment hypothetically that says, your rule is 

nonsense [**6]  . . . . Then you would have to reconsider 

whether or not to change your mind. Right?

MR. ARZ: Your Honor, it doesn't require that the 

department has to change anything. It has to respond.

THE COURT: Well, it has to respond, but surely you're 

not telling me that . . . regardless of the comments 

received, your mind is made up and all you do is issue 

some rote response. You're not saying that, are you?

MR. ARZ: Of course not, your Honor.

Transcript dated Oct. 17, 2016 at 10-11.

218 F. Supp. 3d 246, *247; 2016 U.S. Dist. LEXIS 161887, **3
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that may eventually implement those rights. Under these 

circumstances, defendant [**7]  fails to show that the 

delay and uncertainties imposed by SAPA warrant 

denying plaintiffs immediate relief. See id. at 57.

For the foregoing reasons, the Court grants plaintiffs' 

motion for reconsideration of the July 5, 2016 Opinion 

and Order  [*249]  and hereby directs the entry of final 

judgment for the plaintiffs in all respects.

SO ORDERED.

Dated: New York, New York

November 14, 2016

/s/ Jed S. Rakoff

JED S. RAKOFF, U.S.D.J.

End of Document

218 F. Supp. 3d 246, *248; 2016 U.S. Dist. LEXIS 161887, **6
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Prior History:  [**1] Plaintiffs-appellees brought this 
class action against defendant-appellant Nirav Shah, 
Commissioner of the New York State Department of 
Health, challenging New York's restrictions on coverage 
of certain medical services under its Medicaid plan. 
Plaintiffs argued that New York's 2011 plan 
amendments limiting coverage of orthopedic footwear 
and compression stockings to certain enumerated 
medical conditions violate the Medicaid Act's reasonable 
standards, home health services, due process, and 
comparability provisions, as well as the anti-
discrimination provision and integration mandate of the 
Americans with Disabilities Act and Rehabilitation Act. 
The district court granted summary judgment to 
defendants on plaintiffs' home health services claim and 
the hearing aspect of plaintiffs' due process claim, and 
granted summary judgment to plaintiffs on all their 
remaining claims. It subsequently entered a permanent 
injunction barring New York from enforcing the coverage 
restrictions.

We affirm in part and vacate in part. Because neither 
the Medicaid Act nor the Supremacy Clause confers a 
private cause of action to enforce the reasonable 
standards provision, we vacate the grant of summary 
judgment to plaintiffs [**2]  on their reasonable 
standards claim. We decline to reach plaintiffs' 
integration mandate claim as largely duplicative of their 
anti-discrimination claim under the Americans with 
Disabilities Act and Rehabilitation Act. With respect to 
plaintiffs' other claims, however, we affirm the district 
court's summary judgment rulings. Nevertheless, 
because the injunction ordered by the district court is 
broader than is warranted by our liability determinations, 

we vacate that injunction and remand for 
reconsideration of the appropriate relief.

Davis v. Shah, 2013 U.S. Dist. LEXIS 175418 
(W.D.N.Y., Dec. 9, 2013)

Disposition: AFFIRMED IN PART, VACATED IN 
PART, AND REMANDED.

Core Terms

services, footwear, orthopedic, stockings, compression, 
coverage, needy, disability, plaintiffs', restrictions, 
individuals, supplies, categorically, home health, 
prosthetic, comparability, reasonable standard, 
appliances, benefits, provides, institutionalization, 
integration, regulations, district court, requirements, 
medical assistance, Olmstead, medical condition, 
deformity, qualify

Case Summary

Overview
HOLDINGS: [1]-Medicaid claimants' (MCs) challenge to 
New York's restrictions on coverage of home health 
services lacked merit because orthopedic footwear and 
compression stockings constituted optional "prosthetics" 
rather than mandatory "home health services" under 42 
U.S.C.S. § 1396a(a)(10)(D); [2]-The MCs' due process 
claim, arising from New York's restrictions on Medicaid 
coverage, was properly resolved with the ruling that the 
MCs were required to receive written notice but not an 
evidentiary hearing prior to termination of benefits under 
§ 1396a(a)(3); [3]-It was error to grant summary 
judgment to the MCs on their reasonable standards 
claim under § 1396a(a)(17) with respect to various 
limitations of coverage because there was no private 
cause of action to enforce that provision under the 
Medicaid Act, 42 U.S.C.S. § 1983, or the Supremacy 
Clause of U.S. Const. art. VI, cl. 2.
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Outcome
Judgment vacated in part as to grant of summary 
judgment to MCs on reasonable standards claim; 
injunction vacated and matter remanded for 
reconsideration of appropriate relief. Remaining 
summary judgment rulings affirmed.

LexisNexis® Headnotes

Public Health & Welfare 
Law > ... > Medicaid > State Plans > Approvals

Public Health & Welfare Law > Social 
Security > Medicaid > Coverage

HN1[ ]  State Plans, Approvals

Enacted in 1965 as Title XIX of the Social Security Act, 
42 U.S.C.S. § 1396 et seq., the Medicaid Act is a 
cooperative federal-state program designed to provide 
medical assistance to persons whose resources are 
insufficient to meet the costs of their necessary medical 
care. On the federal level, the program is administered 
by the Centers for Medicare and Medicaid Services 
(CMS), a division of the United States Department of 
Health and Human Services (HHS). Although no state is 
required to participate in Medicaid, states that choose to 
do so must formulate a plan of administration that 
complies with both the Medicaid Act and regulations 
promulgated by HHS. 42 U.S.C.S. § 1396a; Once CMS 
approves the state plan as complying with all statutory 
and regulatory requirements, the federal government 
will subsidize a significant portion of the state's 
expenditures in administering the program. 42 U.S.C.S. 
§§ 1396a(b), 1396b.

Public Health & Welfare 
Law > ... > Medicaid > State Plans > Categorically & 
Medically Needy Claimants

HN2[ ]  State Plans, Categorically & Medically 
Needy Claimants

A state's Medicaid plan defines both the categories of 
individuals eligible for benefits and the categories of 
services that are covered for those different groups. 42 
U.S.C.S. § 1396a(a). With regard to beneficiaries, the 

Medicaid Act requires any state participating in Medicaid 
to provide medical assistance to the "categorically 
needy." That group includes aged, blind, or disabled 
individuals who qualify for supplemental security 
income; individuals eligible for the Aid to Families with 
Dependent Children program; and other low-income 
groups, such as pregnant women and children, entitled 
to poverty-related benefits. § 1396a(a)(10)(A)(i).

Public Health & Welfare 
Law > ... > Medicaid > State Plans > Categorically & 
Medically Needy Claimants

HN3[ ]  State Plans, Categorically & Medically 
Needy Claimants

A state may, at its option, provide medical assistance to 
the "medically needy" under its Medicaid program. That 
group includes individuals whose income or resources 
exceed the financial threshold for categorical coverage, 
but who otherwise meet the eligibility requirements that 
define the categorically needy. 42 U.S.C. § 
1396a(a)(10)(C); 42 C.F.R. § 435.301. Unlike the 
categorically needy, who can cover the costs of neither 
their basic needs nor necessary medical care, the 
"medically needy" have sufficient resources to cover 
their basic needs but not their necessary medical care.

Public Health & Welfare 
Law > ... > Medicaid > State Plans > Categorically & 
Medically Needy Claimants

Public Health & Welfare 
Law > ... > Medicaid > State Plans > Mandatory 
Services

HN4[ ]  State Plans, Categorically & Medically 
Needy Claimants

With regard to services provided under a state plan, the 
Medicaid Act, 42 U.S.C.S. § 1396 et seq., specifies 
certain categories of mandatory and optional medical 
care. 42 U.S.C.S. § 1396a(a)(10)(A). A state is required 
to provide some benefits to all categorically needy 
individuals, including, among others, nursing facility 
services for persons over 21 and "home health care 
services." 42 U.S.C.S. §§ 1396a(a)(10)(A), 1396d(a)(4), 
(7). While a state need not provide either service to the 
medically needy, any state that elects to provide nursing 
facilities services to those beneficiaries must also 

821 F.3d 231, *231; 2016 U.S. App. LEXIS 5491, **2
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provide home health services. § 1396a(a)(10)(D); 42 
C.F.R. § 440.220(a)(3). Furthermore, the Medicaid Act 
identifies a number of purely optional services that a 
state may provide to either the categorically needy or to 
both the categorically and medically needy. Optional 
services include, among other things, "prosthetic 
devices." §§ 1396a(a)(10)(A), 1396d(a)(12).

Public Health & Welfare 
Law > ... > Medicaid > State Plans > Amount, 
Duration & Scope of Benefits

Public Health & Welfare 
Law > ... > Medicaid > State Plans > Categorically & 
Medically Needy Claimants

HN5[ ]  State Plans, Amount, Duration & Scope of 
Benefits

The Medicaid Act, 42 U.S.C.S. § 1396 et seq., imposes 
several requirements on the administration of both 
required and optional services under a state plan. Under 
the so-called "reasonable standards" provision, the Act 
provides that a participating state must include 
reasonable standards for determining eligibility for and 
the extent of medical assistance under the plan which 
are consistent with the objectives of the Medicaid 
program. 42 U.S.C.S. § 1396a(a)(17). Under the 
socalled "comparability" provision, the Act requires that 
the medical assistance available to any categorically 
needy individual shall not be less in amount, duration, or 
scope than the medical assistance made available to 
any other such individual, nor less in amount, duration, 
or scope than the medical assistance made available to 
non-categorically needy individuals. § 1396a(a)(10)(B); 
42 C.F.R. § 440.240.

Administrative Law > ... > Hearings > Right to 
Hearing > Due Process

Public Health & Welfare 
Law > ... > Medicaid > State Plans > Compliance

Public Health & Welfare Law > Social 
Security > Medicaid > Negative Actions

HN6[ ]  Right to Hearing, Due Process

Under the due process provision, a state plan 
participating in Medicaid must provide for granting an 

opportunity for a fair hearing before the State agency to 
any individual whose claim for medical assistance under 
the plan is denied. 42 U.S.C.S. § 1396a(a)(3). That 
requirement entails both written notice of any intended 
actions affecting a beneficiary's claim and an evidentiary 
hearing to contest denials of service. 42 C.F.R. §§ 
431.206(b), (c); 431.210.

Public Health & Welfare 
Law > ... > Medicaid > State Plans > Amount, 
Duration & Scope of Benefits

HN7[ ]  State Plans, Amount, Duration & Scope of 
Benefits

The State of New York has participated in the federal 
Medicaid program since 1966. N.Y. Soc. Serv. Law § 
363. The terms of New York's Medicaid plan, which is 
administered by the New York State Department of 
Health, are set out in the New York Social Services 
Law, § 363 et seq., and Title 18 of the New York Codes, 
Rules and Regulations. N.Y. Comp. Codes R. & Regs. 
tit. 18, § 500 et seq.

Public Health & Welfare 
Law > ... > Medicaid > State Plans > Categorically & 
Medically Needy Claimants

HN8[ ]  State Plans, Categorically & Medically 
Needy Claimants

New York has chosen to provide Medicaid coverage to 
both the categorically needy and the medically needy. 
N.Y. Soc. Serv. Law § 366. Standard coverage for both 
types of beneficiaries under its plan is defined as the 
provision of medically necessary medical, dental and 
remedial care, services, and supplies which are 
necessary to prevent, diagnose, correct or cure 
conditions in the person that cause acute suffering, 
endanger life, result in illness or infirmity, interfere with 
such person's capacity for normal activity, or threaten 
some significant handicap. N.Y. Soc. Serv. Law § 365-
a(2). Such standard medical assistance includes both 
nursing facility services and "home health services 
provided in a recipient's home." § 365-a(2)(b), (d). It 
also includes coverage of sickroom supplies, 
eyeglasses, prosthetic appliances and dental prosthetic 
appliances. § 365-a(2)(g).

821 F.3d 231, *231; 2016 U.S. App. LEXIS 5491, **2
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Public Health & Welfare 
Law > ... > Medicaid > State Plans > Amount, 
Duration & Scope of Benefits

HN9[ ]  State Plans, Amount, Duration & Scope of 
Benefits

To reduce spending, New York amended its Medicaid 
plan to limit coverage for both orthopedic footwear and 
compression stockings to what it deemed to be the most 
frequently occurring serious conditions requiring their 
use. In the spring of 2011, the New York legislature 
added a set of qualifications to N.Y. Soc. Serv. Law § 
365-a(2)(g), which addresses New York's provision of 
sickroom supplies, eyeglasses, prosthetic appliances 
and dental prosthetic appliances.

Public Health & Welfare 
Law > ... > Medicaid > State Plans > Amount, 
Duration & Scope of Benefits

HN10[ ]  State Plans, Amount, Duration & Scope of 
Benefits

See N.Y. Soc. Serv. Law § 365-a(2)(g)(iii), (iv) (effective 
Apr. 1, 2011).

Public Health & Welfare 
Law > ... > Medicaid > State Plans > Amount, 
Duration & Scope of Benefits

HN11[ ]  State Plans, Amount, Duration & Scope of 
Benefits

The regulatory definition of "orthopedic footwear" now 
describes such items as shoes, shoe modifications, or 
shoe additions which are used in the treatment of 
children, to correct, accommodate or prevent a physical 
deformity or range of motion malfunction in a diseased 
or injured part of the ankle or foot; in the treatment of 
children, to support a weak or deformed structure of the 
ankle or foot; as a component of a comprehensive 
diabetic treatment plan to treat amputation, ulceration, 
pre-ulcerative calluses, peripheral neuropathy with 
evidence of callus formation, a foot deformity or poor 
circulation; or to form an integral part of an orthotic 
brace. N.Y. Comp. Codes R. & Regs. tit. 18, § 
505.5(a)(4) (effective Apr. 6, 2011). The new subsection 
at § 505.5(g) lists several "established defined benefit 
limits" on Medicaid services, including limitations on 

orthopedic footwear and compression stockings that 
tracked the language of the legislature's new 
qualifications at N.Y. Soc. Serv. Law § 365-a(2)(g). § 
505.5(g)(1), (2). The limitations provision warned that 
the New York State Department of Health shall not allow 
exceptions to defined benefit limitations. § 505.5(g).

Public Health & Welfare 
Law > ... > Medicaid > State Plans > Amount, 
Duration & Scope of Benefits

HN12[ ]  State Plans, Amount, Duration & Scope of 
Benefits

See N.Y. Comp. Codes R. & Regs. tit. 18, § 505.5(g)(1), 
(2).

Civil Procedure > Appeals > Standards of 
Review > De Novo Review

Civil Procedure > Appeals > Summary Judgment 
Review > Standards of Review

Civil Procedure > ... > Summary 
Judgment > Burdens of Proof > Movant Persuasion 
& Proof

Civil Procedure > ... > Summary 
Judgment > Entitlement as Matter of Law > Legal 
Entitlement

HN13[ ]  Standards of Review, De Novo Review

An appellate court reviews a district court's order 
granting summary judgment de novo, resolving all 
ambiguities and drawing all permissible factual 
inferences in favor of the non-moving party. The 
appellate court may affirm a grant of summary judgment 
only if the movant establishes that there is no genuine 
dispute as to any material facts and that the movant is 
entitled to judgment as a matter of law.

Civil Procedure > Appeals > Standards of 
Review > Abuse of Discretion

Evidence > Burdens of Proof > Allocation

Civil 
Procedure > Remedies > Injunctions > Permanent 

821 F.3d 231, *231; 2016 U.S. App. LEXIS 5491, **2
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Injunctions

HN14[ ]  Standards of Review, Abuse of Discretion

An appellate court reviews a district court's grant of a 
permanent injunction for abuse of discretion. A district 
court abuses its discretion when: (1) its decision rests 
on an error of law or a clearly erroneous factual finding; 
or (2) its decision - though not necessarily the product of 
a legal error or a clearly erroneous factual finding - 
cannot be located within the range of permissible 
decisions. To prevail on a motion for a permanent 
injunction, a plaintiff must both succeed on the merits 
and demonstrate the absence of an adequate remedy at 
law and irreparable harm if the relief is not granted.

Public Health & Welfare 
Law > ... > Medicaid > State Plans > Amount, 
Duration & Scope of Benefits

HN15[ ]  State Plans, Amount, Duration & Scope of 
Benefits

The Medicaid Act, 42 U.S.C.S. § 1396 et seq., provides 
that any state participating in the federal program must 
include reasonable standards for determining eligibility 
for and the extent of medical assistance under the plan 
which are consistent with the objectives of this 
subchapter. 42 U.S.C.S. § 1396a(a)(17). As interpreted 
by the United States Department of Health and Human 
Services, that provision requires that each service 
administered by a state be sufficient in amount, 
duration, and scope to reasonably achieve its purpose, 
42 C.F.R. § 440.230(b), though a state may place 
"appropriate limits" on its services based on such criteria 
as medical necessity or on utilization control 
procedures. § 440.230(d).

Civil Rights Law > Protection of Rights > Section 
1983 Actions > Scope

HN16[ ]  Protection of Rights, Section 1983 Actions

In 42 U.S.C.S. § 1983, Congress has created a cause of 
action whereby plaintiffs may sue a defendant who, 
under color of any statute, ordinance, regulation, 
custom, or usage, of any State, subjects, or causes to 
be subjected, any citizen of the United States to the 
deprivation of any rights, privileges, or immunities 
secured by the Constitution and laws of the United 

States.

Civil Rights Law > Protection of Rights > Section 
1983 Actions > Scope

Public Health & Welfare 
Law > ... > Medicaid > State Plans > Amount, 
Duration & Scope of Benefits

HN17[ ]  Protection of Rights, Section 1983 Actions

The Supreme Court has interpreted 42 U.S.C.S. § 1983 
to create a cause of action only for violations of federal 
laws that manifest] an unambiguous intent to confer 
individual rights. Federal laws that merely set standards 
on the basis of which states may receive federal 
funding, for example, but that do not create specific 
rights for individuals, are not enforceable by a civil 
action under § 1983. Because the reasonable standards 
provision of the Medicaid Act, 42 U.S.C.S. § 1396 et 
seq., addresses a state's general administrative duties 
under the Act, rather than defining individual 
beneficiaries' entitlements under that program, it does 
not appear to contain the type of rights-creating 
language necessary to confer a private cause of action. 
Unsurprisingly, sister courts of appeals to have 
considered the issue have thus concluded that the 
reasonable standards provision creates no such 
individual right.

Constitutional Law > Supremacy Clause

HN18[ ]  Constitutional Law, Supremacy Clause

The Supremacy Clause provides that the Constitution, 
and the Laws of the United States, which shall be made 
in Pursuance thereof, shall be the supreme Law of the 
Land, and that all courts shall be bound thereby, any 
Thing in the Constitution or Laws of any State to the 
Contrary notwithstanding. U.S. Const. art. VI, cl. 2.

Constitutional Law > Supremacy Clause

Governments > Legislation > Statutory Remedies & 
Rights

HN19[ ]  Constitutional Law, Supremacy Clause

It is "apparent" that the Supremacy Clause, U.S. Const. 

821 F.3d 231, *231; 2016 U.S. App. LEXIS 5491, **2
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art. VI, cl. 2, simply "creates a rule of decision" by which 
courts are to resolve conflicts between state and federal 
laws. But it is not the source of any federal rights, and 
certainly does not create a cause of action to enforce 
federal statutes that do not independently provide for 
private enforcement.

Governments > Legislation > Statutory Remedies & 
Rights

Public Health & Welfare 
Law > ... > Medicaid > State Plans > Amount, 
Duration & Scope of Benefits

Public Health & Welfare Law > Social 
Security > Medicaid > Medicaid Act Interpretation

HN20[ ]  Legislation, Statutory Remedies & Rights

The language of 42 U.S.C.S. § 1396a(a)(30)(A) of the 
Medicaid Act, 42 U.S.C.S. § 1396 et seq., at least when 
coupled with the express provision of an administrative 
remedy, indicates that Congress intended to foreclose a 
private equitable remedy for violation of that provision.

Governments > Legislation > Statutory Remedies & 
Rights

Public Health & Welfare 
Law > ... > Medicaid > State Plans > Amount, 
Duration & Scope of Benefits

HN21[ ]  Legislation, Statutory Remedies & Rights

42 U.S.C.S. § 1396a(a)(30)(A) requires that state plans 
provide such methods and procedures relating to the 
utilization of, and the payment for, care and services 
available under the plan as may be necessary to 
safeguard against unnecessary utilization of such care 
and services and to assure that payments are 
consistent with efficiency, economy, and quality of care 
and are sufficient to enlist enough provides so that care 
and services are available under the plan at least to the 
extent that such care and services are available to the 
general population in the geographic area. The 
Supreme Court concluded that the "broad," "complex," 
and "judgment-laden" nature of the provision's text 
made it "judicially unadministrable." Accordingly, the 
Court held that the provision was not privately 
enforceable by invoking the federal courts' equitable 

powers.

Governments > Legislation > Statutory Remedies & 
Rights

Public Health & Welfare 
Law > ... > Medicaid > State Plans > Amount, 
Duration & Scope of Benefits

HN22[ ]  Legislation, Statutory Remedies & Rights

A district court in Second Circuit recently noted that 42 
U.S.C.S. § 1396a(a)(17) consists of a broad grant of 
discretion to the states, and that, like § 1396a(a)(30)(A), 
the reasonable standards provision focuses on 
programmatic aspects of the state plan as a whole, 
rather than on the specific benefits that must be 
accorded to individuals. Thus the reasonable standards 
provision is not privately enforceable.

Civil Procedure > Appeals > Reviewability of Lower 
Court Decisions > Preservation for Review

HN23[ ]  Reviewability of Lower Court Decisions, 
Preservation for Review

It is true that, as a general matter, a federal appellate 
court does not consider an issue not passed upon 
below. Yet because waiver rules are prudential and not 
jurisdictional, appellate courts may exercise discretion to 
address an issue not raised properly before the district 
court. Appellate courts are most likely to exercise such 
discretion: (1) where consideration of the issue is 
necessary to avoid manifest injustice; or (2) where the 
issue is purely legal and there is no need for additional 
fact-finding. A party's assertion of a claim earlier in the 
proceedings, as well as a lack of prejudice to the 
opposing party, may also weigh in favor of considering 
new claims.

Civil Rights Law > Protection of Rights > Section 
1983 Actions > Scope

Public Health & Welfare 
Law > ... > Medicaid > State Plans > Amount, 
Duration & Scope of Benefits

HN24[ ]  Protection of Rights, Section 1983 Actions

821 F.3d 231, *231; 2016 U.S. App. LEXIS 5491, **2
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The text of the home health services provision under 42 
U.S.C.S. § 1396a(a)(10)(D) focuses on the specific 
benefits that must be accorded to individuals, expressly 
requiring that state plans provide certain specific 
benefits for individual beneficiaries; the provision 
mandates the inclusion of home health services for any 
individual. That is not the type of broad, complex, 
judgment-laden language that precludes private 
enforcement. Rather, it is specific, benefit-creating 
language that confers rights on Medicaid recipients, 
enforceable under 42 U.S.C.S. § 1983.

Public Health & Welfare 
Law > ... > Medicaid > State Plans > Amount, 
Duration & Scope of Benefits

Public Health & Welfare 
Law > ... > Medicaid > State Plans > Categorically & 
Medically Needy Claimants

HN25[ ]  State Plans, Amount, Duration & Scope of 
Benefits

Under the home health services provision, a state 
participating in the federal Medicaid program must 
provide home health services for any individual who, 
under the State plan, is entitled to nursing facility 
services. 42 U.S.C.S. § 1396a(a)(10)(D). New York's 
Medicaid plan provides nursing facilities services to both 
the categorically needy and the medically needy, and 
New York is consequently obligated to provide home 
health services to both groups.

Administrative Law > Judicial Review > Standards 
of Review > Deference to Agency Statutory 
Interpretation

Public Health & Welfare 
Law > ... > Medicaid > State Plans > Approvals

HN26[ ]  Standards of Review, Deference to 
Agency Statutory Interpretation

As a general principle, courts owe a significant measure 
of deference to the Centers for Medicare and Medicaid 
Services' interpretation of the Medicaid Act, 42 U.S.C.S. 
§ 1396 et seq., including to its "implicit judgment" that a 
state plan complies with federal law in approving that 
plan, as well as to "relatively informal" communications, 
such as letters from local administrators.

Public Health & Welfare 
Law > ... > Medicaid > State Plans > Amount, 
Duration & Scope of Benefits

Public Health & Welfare Law > Social 
Security > Medicaid > Medicaid Act Interpretation

HN27[ ]  State Plans, Amount, Duration & Scope of 
Benefits

The Medicaid Act, 42 U.S.C.S. § 1396 et seq., does not 
define the meaning of "home health services." 42 
U.S.C.S. § 1396a(a)(10)(D). Implementing regulations 
issued by the United States Department of Health and 
Human Services explain that such services include 
medical supplies, equipment, and appliances suitable 
for use in any setting in which normal life activities take 
place. 42 C.F.R. § 440.70(b)(3) (effective July 1, 2016). 
The rule defines medical "supplies" as health care 
related items that are consumable or disposable, or 
cannot withstand repeated use by more than one 
individual, and medical "equipment and appliances" as 
items that are primarily and customarily used to serve a 
medical purpose, generally are not useful to an 
individual in the absence of a disability, illness or injury, 
can withstand repeated use, and can be reusable or 
removable. § 440.70(b)(3)(i)-(ii) (effective July 1, 2016).

Administrative Law > Judicial Review > Standards 
of Review > Deference to Agency Statutory 
Interpretation

Public Health & Welfare 
Law > ... > Medicaid > State Plans > Amount, 
Duration & Scope of Benefits

Public Health & Welfare Law > Social 
Security > Medicaid > Medicaid Act Interpretation

HN28[ ]  Standards of Review, Deference to 
Agency Statutory Interpretation

Courts owe the Centers for Medicare and Medicaid 
Services' definitions a "significant measure of 
deference." However, the definitions in 42 C.F.R. § 
440.70(b)(3) (effective July 1, 2016), which seem 
intended primarily to distinguish durable "equipment" 
from consumable "supplies," are so general that, if 
applied literally as a description of what items must be 
provided under the rubric of "home health services," 
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they would mandate the provision of any "health care 
related items" whatsoever.

Public Health & Welfare 
Law > ... > Medicaid > State Plans > Amount, 
Duration & Scope of Benefits

Public Health & Welfare Law > Social 
Security > Medicaid > Medicaid Act Interpretation

HN29[ ]  State Plans, Amount, Duration & Scope of 
Benefits

Independent of its obligation to cover home health 
services, a state participating in Medicaid may also elect 
to provide beneficiaries with a variety of optional 
benefits, including "prosthetic devices." 42 U.S.C.S. § 
1396d(a)(12). In contrast to its broad and general 
definition of "home health services," "equipment," and 
"supplies," the United States Department of Health and 
Human Services has adopted a relatively specific 
definition of "prosthetic devices." That term 
encompasses replacement, corrective, or supportive 
devices prescribed by a physician or other licensed 
practitioner of the healing arts to: (1) Artificially replace a 
missing portion of the body; (2) Prevent or correct 
physical deformity or malfunction; or (3) Support a weak 
or deformed portion of the body. 42 C.F.R. § 440.120(c). 
As purely elective features in a state Medicaid plan, 
prosthetic devices are exempt from the requirements of 
42 U.S.C.S. § 1396a(a)(10)(D).

Public Health & Welfare 
Law > ... > Medicaid > State Plans > Amount, 
Duration & Scope of Benefits

Public Health & Welfare Law > Social 
Security > Medicaid > Medicaid Act Interpretation

HN30[ ]  State Plans, Amount, Duration & Scope of 
Benefits

Under both New York's statutory definitions and a 
common-sense understanding of the terms, both 
orthopedic footwear and compression stockings fall 
squarely within the federal definition of "prosthetic 
devices" under 42 U.S.C.S. § 1396d(a)(12). The New 
York regulations define "orthopedic footwear" as shoes 
or modifications used to correct, accommodate or 
prevent a physical deformity or range of motion 

malfunction; to support a weak or deformed structure of 
the ankle or foot; or to form an integral part of an 
orthotic brace. N.Y. Comp. Codes R. & Regs. tit. 18, § 
505.5(a)(4). Similarly, compression stockings are, by 
definition, designed to support weakened limbs, exerting 
pressure to comfort aching legs, alleviate pain from 
varicose veins, and minimize debilitating swelling. 
These functions align neatly with the definition of 
"prosthetic devices" adopted by the United States 
Department of Health and Human Services at 42 C.F.R. 
§ 440.120(c).

Public Health & Welfare 
Law > ... > Medicaid > State Plans > Amount, 
Duration & Scope of Benefits

Public Health & Welfare Law > Social 
Security > Medicaid > Medicaid Act Interpretation

HN31[ ]  State Plans, Amount, Duration & Scope of 
Benefits

New York appears to classify orthopedic footwear and 
compression stockings within the category of 
"prosthetics." When the New York legislature enacted its 
new coverage restrictions in 2011, it codified those 
restrictions under N.Y. Soc. Serv. Law § 365-a(2)(g), 
which addresses New York's provision of "sickroom 
supplies, eyeglasses, prosthetic appliances, and dental 
prosthetic appliances." Orthopedic footwear and 
compression stockings certainly do not fall within the 
category of "eyeglasses" or "dental prosthetic 
appliances." Nor do they plausibly qualify as "sickroom 
supplies," which, lacking any more specific guidance in 
the Social Services Law or agency regulations, courts 
must interpret per their common-sense meaning as 
supplies produced for and used during medical 
confinement. If only by process of elimination, New 
York's codification of its coverage restrictions on 
orthopedic footwear and compression stockings in § 
365-a(2)(g) suggests that it classified such services as 
"prosthetic appliances."

Public Health & Welfare 
Law > ... > Medicaid > State Plans > Amount, 
Duration & Scope of Benefits

Public Health & Welfare Law > Social 
Security > Medicaid > Medicaid Act Interpretation
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HN32[ ]  State Plans, Amount, Duration & Scope of 
Benefits

While the reference to "sickroom supplies" in N.Y. Soc. 
Serv. Law § 365-a(2)(g) might conceivably be read as 
equivalent to the broader category of "medical supplies" 
in § 365-a(2), the statute's repeated references to 
additional subsets of "supplies" suggests that those two 
terms are not coterminous. Section 365-a(2)(b) 
addresses "supplies in a general hospital"; § 365-a(2)(f) 
addresses "preventive, prophylactic and other routine 
dental supplies." Similarly, the New York State 
Department of Health's regulations consistently draw 
distinctions between those two terms. N.Y. Comp. 
Codes R. & Regs. tit. 18, § 540.6(b)(1)(iii)(c) notes the 
category of "medical supplies" includes sickroom 
supplies.

Public Health & Welfare 
Law > ... > Medicaid > State Plans > Amount, 
Duration & Scope of Benefits

Public Health & Welfare Law > Social 
Security > Medicaid > Medicaid Act Interpretation

HN33[ ]  State Plans, Amount, Duration & Scope of 
Benefits

New York State Department of Health's (NYSDH) 
regulations define the term "compression footwear" 
separately from "prosthetic appliances" N.Y. Comp. 
Codes R. & Regs. tit. 18, § 505.5(a) While the 
definitions section of § 505.5 includes separate entries 
for "orthopedic footwear" and "prosthetic appliances," § 
505.5(a)(4), (5), that section also includes separate 
entries for "durable medical equipment" and 
"medical/surgical supplies. § 505.5(a)(1), (2). The fact 
that New York's regulations include an independent 
entry for orthopedic footwear thus does not prevent 
orthopedic footwear from qualifying as optional 
"prosthetics" any more than it prevents it from qualifying 
as mandatory "equipment" or "supplies." Nor does 
NYSDH's decision to define orthopedic footwear 
separately from prosthetics in § 505.5(a) change the 
fact that NYSDH's actual definition of that term falls 
squarely within the federal understanding of "prosthetic 
devices" at 42 C.F.R. § 440.120(c), or that the New York 
legislature listed both orthopedic footwear and 
compression stockings under the category of "prosthetic 
appliances" at N.Y. Soc. Serv. Law § 365-a(2)(g).

Public Health & Welfare 
Law > ... > Medicaid > State Plans > Amount, 
Duration & Scope of Benefits

Public Health & Welfare Law > Social 
Security > Medicaid > Medicaid Act Interpretation

HN34[ ]  State Plans, Amount, Duration & Scope of 
Benefits

N.Y. Comp. Codes R. & Regs. tit. 18, § 505.5(a)(1) 
defines "durable medical equipment" as prescribed 
devices and equipment which: (i) can withstand 
repeated use for a protracted period of time; (ii) are 
primarily and customarily used for medical purposes; (iii) 
are generally not useful to a person in the absence of an 
illness or injury; and (iv) are usually not fitted, designed 
or fashioned for a particular individual's use. 42 C.F.R. § 
440.70(b)(3)(ii) (effective July 1, 2016) defines medical 
"equipment and appliances" as items that are primarily 
and customarily used to serve a medical purpose, 
generally are not useful to an individual in the absence 
of a disability, illness or injury, can withstand repeated 
use, and can be reusable or removable.

Public Health & Welfare 
Law > ... > Medicaid > State Plans > Amount, 
Duration & Scope of Benefits

HN35[ ]  State Plans, Amount, Duration & Scope of 
Benefits

New York's provider manual does not create law, but 
simply provides guidance to medical suppliers in 
dispensing their products under Medicaid. To that end, 
the sole purpose of classifying surgical stockings as 
"medical/surgical supplies" is to make those services 
available for distribution at local pharmacies, rather than 
through specialized dealers. The provider manual thus 
does not even clearly conflict with - much less 
undermine - New York's classification of orthopedic 
footwear and compression stockings as prosthetics 
under N.Y. Soc. Serv. Law § 365-a(2)(g).

Public Health & Welfare 
Law > ... > Medicaid > State Plans > Amount, 
Duration & Scope of Benefits

Public Health & Welfare Law > Social 
Security > Medicaid > Medicaid Act Interpretation
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HN36[ ]  State Plans, Amount, Duration & Scope of 
Benefits

The federal definition of "home health services" is 
exceedingly broad for purposes of the Medicaid Act, 42 
U.S.C.S. § 1396 et seq. The United States Department 
of Health and Human Services (HHS) states that such 
services include medical supplies, equipment, and 
appliances suitable for use in any setting in which 
normal life activities take place, but it does not explain 
what sorts of items those "supplies, equipment, and 
appliances" might comprise. 42 C.F.R. § 440.70(b)(3) 
(effective July 1, 2016). Extended literally to encompass 
any item of equipment or medical appliance that an 
individual can use in a non-institutionalized setting, 
HHS's definition would necessarily encompass most if 
not all "prosthetic appliances." Such a broad reading 
would plainly contradict Congress's intent in identifying a 
separate category of prosthetic appliances as purely 
elective Medicaid services.

Governments > Legislation > Interpretation

Public Health & Welfare 
Law > ... > Medicaid > State Plans > Amount, 
Duration & Scope of Benefits

Public Health & Welfare Law > Social 
Security > Medicaid > Medicaid Act Interpretation

HN37[ ]  Legislation, Interpretation

42 C.F.R. § 440.70(b)(3)(i)-(ii) (effective July 1, 2016) 
defines "supplies" as health care related items that are 
consumable or disposable, or cannot withstand 
repeated use by more than one individual, and defines 
"equipment and appliances" as items that are primarily 
used to serve a medical purpose, generally are not 
useful to an individual in the absence of a disability, 
illness or injury, can withstand repeated use, and can be 
reusable or removable. Whittled down to their essence, 
those definitions essentially characterize medical 
"supplies" and "equipment" as, respectively, items for 
medical use that cannot withstand repeated use by an 
individual, and items for medical use that can withstand 
such use. In context, a court must assume that the more 
specific definition of "prosthetic devices" in 42 C.F.R. § 
440.120(c) carves out precisely such an exception, 
exempting any items described therein from mandatory 
coverage under the home health services provision. 
Indeed, that reading is the necessary consequence of 
the familiar canon of statutory construction that a 

"specific provision takes precedence over a more 
general" one.

Governments > Legislation > Interpretation

Public Health & Welfare 
Law > ... > Medicaid > State Plans > Amount, 
Duration & Scope of Benefits

Public Health & Welfare Law > Social 
Security > Medicaid > Medicaid Act Interpretation

HN38[ ]  Legislation, Interpretation

As the Supreme Court has recently affirmed, a familiar 
canon of statutory construction dictates that where a 
general permission or prohibition is contradicted by a 
specific prohibition or permission, the specific provision 
is construed as an exception to the general one. That 
principle provides an apt guide to the interaction 
between optional prosthetics and mandatory home 
health services under the Medicaid Act, 42 U.S.C.S. § 
1396 et seq. Given the sheer breadth of the United 
States Department of Health and Human Services' 
(HHS) definition of "home health services" and its 
relative precision in defining "prosthetic devices," the 
close overlap between orthopedic footwear and 
compression stockings and HHS's definition of optional 
prosthetics suggests that those services fall within a 
statutory exception to the obligatory provisions of the 
home health services clause.

Public Health & Welfare 
Law > ... > Medicaid > State Plans > Amount, 
Duration & Scope of Benefits

Public Health & Welfare Law > Social 
Security > Medicaid > Medicaid Act Interpretation

HN39[ ]  State Plans, Amount, Duration & Scope of 
Benefits

The Medicaid coverage of home health services is 
made mandatory for states that also provide nursing 
facility services, and is intended to permit patients who 
would otherwise be confined to nursing home facilities 
to receive equivalent treatment more economically in 
their own homes. The items covered by the home health 
services provision are thus primarily the types of 
medical supplies and equipment available in nursing 
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homes as a matter of course, but not typically available 
in ordinary residences or community settings. Prosthetic 
devices such as artificial limbs are not aspects of that 
sort of care, but rather are permanent or long-lasting 
substitutes or supports for "missing," "weak or deformed 
portions of the body." 42 C.F.R. § 440.120(c). Such 
devices transcend the "sickroom" and may be used by 
individuals who have no need of ongoing care in a 
nursing facility or in the home. It thus makes sense that 
their availability should be determined by separate rules.

Public Health & Welfare 
Law > ... > Medicaid > State Plans > Amount, 
Duration & Scope of Benefits

Public Health & Welfare Law > Social 
Security > Medicaid > Medicaid Act Interpretation

HN40[ ]  State Plans, Amount, Duration & Scope of 
Benefits

New York's Medicaid definitions of medical equipment 
and supplies flatly preclude the conclusion that 
orthopedic footwear and compression stockings - or, 
indeed, any "prosthetics" under New York's plan - also 
qualify as home health services. N.Y. Comp. Codes R. 
& Regs. tit. 18, § 505.5(a)(1) defines "durable medical 
equipment" as medical devices and equipment, other 
than prosthetic or orthotic appliances, that can withstand 
protracted use and are not usually fitted or designed for 
any individual recipient. Similarly, § 505.5(a)(2) defines 
medical "supplies" as items for medical use other than 
prosthetic or orthotic appliances, durable medical 
equipment, or orthopedic footwear that are consumable 
and non-reusable. Those definitions explicitly exclude 
from the New York's understanding of "equipment" or 
"supplies" either orthopedic footwear or, more broadly, 
any items that also qualify as "prosthetics" - a category 
that includes, per N.Y. Soc. Serv. Law § 365-a(2)(g), 
prescription footwear and compression stockings. 
Because New York's definitions of medical supplies or 
equipment do not plausibly encompass either 
orthopedic footwear or compression stockings - or, 
indeed, allow any overlap with the category of 
"prosthetics" within New York's plan - those definitions 
cannot bring such services under the category of 
mandatory "home health services."

Public Health & Welfare 
Law > ... > Medicaid > State Plans > Amount, 

Duration & Scope of Benefits

Public Health & Welfare Law > Social 
Security > Medicaid > Medicaid Act Interpretation

HN41[ ]  State Plans, Amount, Duration & Scope of 
Benefits

The fact that N.Y. Comp. Codes R. & Regs. tit. 18, § 
505.5(a)(2), but not § 505.5(a)(1), explicitly excludes 
"orthopedic footwear" does not suggest that orthopedic 
footwear indeed qualifies as medical equipment. First, 
since § 505.5(a)(2) also excludes "equipment" from its 
definition of supplies, while § 505.5(a)(1) does not 
exclude "supplies" from its definition of equipment, the 
list of exceptions at § 505.5(a)(2) is clearly non-
exhaustive. Furthermore, excluding "orthopedic 
footwear" from § 505.5(a)(1)'s definition of "equipment" 
may have been less necessary than excluding it from § 
505.5(a)(2)'s definition of "supplies," since § 
505.5(a)(1)'s stipulation that medical equipment is not 
usually "fitted for a particular individual's use" would 
appear to exempt orthopedic footwear in any case.

Public Health & Welfare 
Law > ... > Medicaid > State Plans > Amount, 
Duration & Scope of Benefits

Public Health & Welfare Law > Social 
Security > Medicaid > Medicaid Act Interpretation

HN42[ ]  State Plans, Amount, Duration & Scope of 
Benefits

Orthopedic footwear and compression stockings qualify 
as optional "prosthetics" rather than obligatory 
"equipment" or "supplies" under New York's Medicaid 
plan pursuant to N.Y. Comp. Codes R. & Regs. tit. 18, § 
505.5(a)(2) and N.Y. Soc. Serv. Law § 365-a(2)(g).

Administrative Law > Agency 
Adjudication > Hearings > Right to Hearing

Public Health & Welfare Law > Social 
Security > Medicaid > Negative Actions

HN43[ ]  Hearings, Right to Hearing

The Medicaid Act, 42 U.S.C.S. § 1396 et seq., requires 
that any state participating in Medicaid provide for 
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granting an opportunity for a fair hearing before the 
State agency to any individual whose claim for medical 
assistance under the plan is denied. 42 U.S.C.S. § 
1396a(a)(3). Consistent with that requirement, the 
United States Department of Health and Human 
Services' regulations specify that, at the time of any 
action affecting a beneficiary's claim, the state must 
inform every applicant or beneficiary in writing of: (1) his 
right to a hearing; (2) the method by which he may 
obtain a hearing; and (3) his right of representation at 
the proceedings. 42 C.F.R. § 431.206(c)(2), (b). The 
"notice required under § 431.206(c)(2)" must contain 
five pieces of information: (1) a statement of the state's 
intended action; (2) its reasons for that action; (3) the 
federal or state law that supports or requires that action; 
(4) an explanation of whether and under what 
circumstances the beneficiary may obtain an evidentiary 
hearing; and (5) an explanation of the circumstances 
under which the beneficiary's coverage will be 
continued. 42 C.F.R. § 431.210.

Administrative Law > Agency 
Adjudication > Hearings > Right to Hearing

Public Health & Welfare Law > Social 
Security > Medicaid > Negative Actions

HN44[ ]  Hearings, Right to Hearing

Despite the general requirement of an evidentiary 
hearing, the United States Department of Health and 
Human Services has specified that no state is obliged to 
grant a beneficiary such a hearing where the sole issue 
is a Federal or State law requiring an automatic change 
adversely affecting some or all beneficiaries. 42 C.F.R. 
§ 431.220(b). Accordingly, where a state amends its 
Medicaid plan so as to eliminate a certain branch of 
coverage, beneficiaries who contest that amendment as 
a matter of law but fail to raise a valid factual dispute 
about their eligibility for coverage under the new 
scheme are not entitled to a hearing. No similar 
exception applies, however, to a state's duty to provide 
notification of its intended plan changes under 42 C.F.R. 
§ 431.206.

Administrative Law > Agency 
Adjudication > Hearings > Right to Hearing

Public Health & Welfare Law > Social 
Security > Medicaid > Negative Actions

HN45[ ]  Hearings, Right to Hearing

Where claimants raise no factual disputes about their 
right to coverage under New York's Medicaid plan, as 
modified by the 2011 amendments, 42 C.F.R. § 
431.220(b) excuses the New York State Department of 
Health from having to provide plaintiffs with evidentiary 
hearings prior to terminating their benefits. 
Nevertheless, 42 C.F.R. §§ 431.206 and 431.210 still 
obliges New York to provide written notice of any "action 
affecting a beneficiary's claim. § 431.206(c)(2).

Constitutional Law > ... > Fundamental 
Rights > Procedural Due Process > Scope of 
Protection

Public Health & Welfare Law > Social 
Security > Medicaid > Negative Actions

HN46[ ]  Procedural Due Process, Scope of 
Protection

There is a principle that all citizens are presumptively 
charged with knowledge of the law. Yet that principle 
does nothing to relieve New York of its duty to comply 
with the statutory requirements under the Medicaid Act, 
42 U.S.C.S. § 1396 et seq., that a state provide written 
notice of any action affecting a beneficiary's claim. 42 
C.F.R. § 431.206(c)(2).

Administrative Law > ... > Hearings > Right to 
Hearing > Due Process

Public Health & Welfare Law > Social 
Security > Medicaid > Negative Actions

HN47[ ]  Right to Hearing, Due Process

Where a statute explicitly prescribes procedures to be 
followed by a state agency prior to taking certain 
actions, the agency cannot avoid an injunction 
demanding compliance with those requirements by 
assigning plaintiffs the burden of demonstrating why 
such procedural requirements - enacted in a direct 
exercise of Congress's legislative judgment - are worth 
respecting in any given instance. 42 U.S.C.S. § 
1396a(a)(3) and its accompanying regulations endow 
individual beneficiaries under the Medicaid Act, 42 
U.S.C.S. § 1396 et seq., with an enforceable right to 
receive due process prior to state actions affecting their 
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claims - including the right to receive written notice of 
policy changes.

Public Health & Welfare 
Law > ... > Medicaid > State Plans > Amount, 
Duration & Scope of Benefits

Public Health & Welfare 
Law > ... > Medicaid > State Plans > Categorically & 
Medically Needy Claimants

HN48[ ]  State Plans, Amount, Duration & Scope of 
Benefits

The comparability provision of the Medicaid Act, 42 
U.S.C.S. § 1396 et seq., seeks to ensure that the 
categorically needy receive maximum access to benefits 
provided under a state Medicaid plan, guaranteeing that 
the primary concern of the states in providing financial 
assistance rests with those persons who lack sufficient 
income to meet their basic needs. Pursuant to that goal, 
the provision imposes two requirements on any state 
participating in the federal program. First, the medical 
assistance made available to any categorically needy 
individual shall not be less in amount, duration, or scope 
than the medical assistance made available to any other 
such individual. 42 U.S.C.S. § 1396a(a)(10)(B)(i). 
Second, such medical assistance shall not be less in 
amount, duration, or scope than the medical assistance 
made available to non-categorically needy individuals. § 
1396a(a)(10)(B)(ii).

Public Health & Welfare 
Law > ... > Medicaid > State Plans > Amount, 
Duration & Scope of Benefits

Public Health & Welfare 
Law > ... > Medicaid > State Plans > Mandatory 
Services

Public Health & Welfare 
Law > ... > Medicaid > State Plans > Categorically & 
Medically Needy Claimants

HN49[ ]  State Plans, Amount, Duration & Scope of 
Benefits

Elaborating on both elements under 42 U.S.C.S. § 
1396a(a)(10)(B)(i) and (ii), the United States 
Department of Health and Human Services' 

implementing regulations reiterate that the comparability 
provision demands that all state Medicaid plans comply 
with two separate criteria: both that the services 
available to any categorically needy beneficiary are not 
less in amount, duration, and scope than those services 
available to a medically needy beneficiary, 42 C.F.R. § 
440.240(a), and that the services available to any 
individual in the "categorically needy" group are equal in 
amount, duration, and scope for all beneficiaries within 
the group. § 440.240(b). Those requirements apply 
equally to mandatory and optional medical services.

Public Health & Welfare 
Law > ... > Medicaid > State Plans > Amount, 
Duration & Scope of Benefits

Public Health & Welfare 
Law > ... > Medicaid > State Plans > Categorically & 
Medically Needy Claimants

HN50[ ]  State Plans, Amount, Duration & Scope of 
Benefits

The comparability provision contains specific benefits-
creating language, mandating that the medical 
assistance made available to any categorically needy 
individual shall not be less in amount, duration, or scope 
than the medical assistance made available to any other 
such individual. 42 U.S.C.S. § 1396a(a)(10)(B). This 
provision guarantees a certain level of benefits to 
categorically needy individuals, and provides a specific 
standard by which to measure that benefit.

Public Health & Welfare 
Law > ... > Medicaid > State Plans > Amount, 
Duration & Scope of Benefits

Public Health & Welfare 
Law > ... > Medicaid > State Plans > Categorically & 
Medically Needy Claimants

HN51[ ]  State Plans, Amount, Duration & Scope of 
Benefits

As 42 U.S.C.S. § 1396a(a)(10)(B)(i) establishes and the 
United States Department of Health and Human 
Services' regulations clarify, the comparability provision 
does not protect categorically needy beneficiaries 
simply by prohibiting states from treating them less 
favorably than the medically needy. It also prohibits 
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states from discriminating among the categorically 
needy by providing benefits to some categorically needy 
individuals but not to others. That prohibition includes 
providing different amounts, durations, or levels of 
medical care to different individual beneficiaries within 
any one categorically needy group.

Public Health & Welfare 
Law > ... > Medicaid > State Plans > Amount, 
Duration & Scope of Benefits

Public Health & Welfare 
Law > ... > Medicaid > State Plans > Categorically & 
Medically Needy Claimants

HN52[ ]  State Plans, Amount, Duration & Scope of 
Benefits

42 C.F.R. § 440.240(b) demands that the services 
available to any individual in the "medically needy" 
group are equal in amount, duration, and scope for all 
beneficiaries within the group, suggesting that the 
comparability provision may prohibit a state from 
providing unequal services to individuals within each 
subset of the medically needy. § 440.240(b)(2). To the 
extent that § 440.240(b)(2) bars discrimination among 
medically needy individuals, however, it appears to 
reach beyond the text of 42 U.S.C.S. § 1396a(a)(10)(B).

Public Health & Welfare 
Law > ... > Medicaid > State Plans > Amount, 
Duration & Scope of Benefits

Public Health & Welfare 
Law > ... > Medicaid > State Plans > Categorically & 
Medically Needy Claimants

HN53[ ]  State Plans, Amount, Duration & Scope of 
Benefits

By denying Medicaid claimants access to such services 
purely on the basis of the nature of their medical 
conditions, New York's restrictions thus provide some 
categorically needy individuals lesser medical 
assistance than is available to others with the same 
levels of medical need. By definition, such a selective 
distribution of medical assistance offers an unequal 
"scope" of benefits to individuals within the categorically 
needy class, violating the plain language of 42 U.S.C.S. 
§ 1396a(a)(10)(B)(i) and 42 C.F.R. § 440.240(b).

Public Health & Welfare 
Law > ... > Medicaid > State Plans > Amount, 
Duration & Scope of Benefits

HN54[ ]  State Plans, Amount, Duration & Scope of 
Benefits

The new regulations define "orthopedic footwear" as 
any shoe or insert used in the treatment of children, to 
correct, accommodate or prevent a physical deformity or 
range of motion malfunction; in the treatment of 
children, to support a weak or deformed structure of the 
ankle or foot; as a component of a comprehensive 
diabetic treatment plan to treat various conditions and 
deformities; or to form an integral part of an orthotic 
brace. N.Y. Comp. Codes R. & Regs. tit. 18, § 
505.5(a)(4) (effective Apr. 6, 2011). That definition 
provides the best record evidence of New York's 
intended purpose in providing orthopedic footwear 
under its Medicaid plan.

Public Health & Welfare 
Law > ... > Medicaid > State Plans > Amount, 
Duration & Scope of Benefits

HN55[ ]  State Plans, Amount, Duration & Scope of 
Benefits

N.Y. Soc. Serv. Law § 365-a(2) broadly defines 
"standard" coverage under New York's Medicaid 
program as services necessary to prevent, diagnose, 
correct or cure conditions that cause acute suffering, 
result in illness or infirmity, interfere with a capacity for 
normal activity, or threaten some significant handicap.

Public Health & Welfare 
Law > ... > Medicaid > State Plans > Amount, 
Duration & Scope of Benefits

Public Health & Welfare 
Law > ... > Medicaid > State Plans > Categorically & 
Medically Needy Claimants

HN56[ ]  State Plans, Amount, Duration & Scope of 
Benefits

A state may, within reason, define the scope and 
purpose of the services it provides under its Medicaid 
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plan, especially when those services are purely elective. 
Yet allowing a state to deny medical benefits to some 
categorically needy individuals that it provides to others 
with the exact same medical needs simply by defining 
such services - however arbitrarily - as aimed at treating 
only some medical conditions would risk swallowing the 
comparability provision whole.

Public Health & Welfare 
Law > ... > Medicaid > State Plans > Amount, 
Duration & Scope of Benefits

Public Health & Welfare 
Law > ... > Medicaid > State Plans > Categorically & 
Medically Needy Claimants

HN57[ ]  State Plans, Amount, Duration & Scope of 
Benefits

Medical services are always, by nature, diagnosis-
specific, and rarely are two diagnoses or medical 
histories exactly alike. Once courts accept the principle 
that the comparability provision prohibits discrimination 
among individuals as well as groups, 42 C.F.R. § 
440.240(b), it follows that the provision prohibits 
discrimination among individuals with the same medical 
needs stemming from different medical conditions. To 
the extent that such a provision might be read simply as 
precluding discrimination among individuals with the 
very same medical conditions, indeed, it would simply 
govern the equitable administration of a state plan, not 
the formal terms of that plan, which are explicitly at 
issue in the prohibition. 42 U.S.C.S. § 1396a(a)(10) 
starts that a State plan for medical assistance must 
provide. 42 C.F.R. § 440.240(b) states that the plan 
must provide that.

Public Health & Welfare 
Law > ... > Medicaid > State Plans > Amount, 
Duration & Scope of Benefits

Public Health & Welfare 
Law > ... > Medicaid > State Plans > Categorically & 
Medically Needy Claimants

Public Health & Welfare Law > Social 
Security > Medicaid > Judicial Proceedings

HN58[ ]  State Plans, Amount, Duration & Scope of 
Benefits

The suggestion that a state's definition of the purpose 
behind its medical services may, in and of itself, resolve 
a plaintiff's challenge under the comparability provision 
of the Medicaid Act, 42 U.S.C.S. § 1396 et seq., is 
rejected. Rather, any genuine enforcement of the 
Medicaid Act's comparability requirements must entail 
some independent judicial assessment of whether a 
state has made its services available to all categorically 
needy individuals with equivalent medical needs. Where 
a state purports to have made a medical determination 
that a particular service is not a necessary or 
appropriate treatment for a particular condition, the 
court's review of that judgment would presumably be 
highly deferential. Even then, however, deference may 
be limited by the requirement that a state's 
determination bear some genuine relation to 
beneficiaries' medical needs.

Public Health & Welfare 
Law > ... > Medicaid > State Plans > Amount, 
Duration & Scope of Benefits

Public Health & Welfare 
Law > ... > Medicaid > State Plans > Categorically & 
Medically Needy Claimants

HN59[ ]  State Plans, Amount, Duration & Scope of 
Benefits

New York's coverage restrictions violate the plain text of 
42 U.S.C.S. § 1396a(a)(10)(B)(i) and 42 C.F.R. § 
440.240(b), denying categorically needy individuals 
comparable access to equally necessary medical 
services.

Civil Rights Law > ... > Protection of Disabled 
Persons > Federal Employment & 
Services > Enforcement Actions

Public Health & Welfare Law > Social 
Security > Medicaid > Eligibility

Civil Rights Law > ... > Protection of Disabled 
Persons > Federal Employment & Services > Scope

HN60[ ]  Federal Employment & Services, 
Enforcement Actions

Both Title II of the Americans with Disabilities Act and § 
504 of the Rehabilitation Act protect the rights of 
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disabled individuals to participate in state-administered 
or funded services. Title II provides that no qualified 
individual with a disability shall, by reason of such 
disability, be excluded from participation in or be denied 
the benefits of the services, programs, or activities of a 
public entity, or be subjected to discrimination by any 
such entity. 42 U.S.C.S. § 12132. Similarly, § 504 
provides that no otherwise qualified individual with a 
disability shall, solely by reason of her or his disability, 
be excluded from the participation in, be denied the 
benefits of, or be subjected to discrimination under any 
program or activity receiving Federal financial 
assistance. 29 U.S.C.S. § 794(a).

Civil Rights Law > ... > Protection of Disabled 
Persons > Federal Employment & Services > Scope

Evidence > Burdens of Proof > Allocation

HN61[ ]  Protection of Disabled Persons, Federal 
Employment & Services

Because the standards imposed by Title II of the 
Americans with Disabilities Act on public entities are 
generally equivalent to those of § 504 of the 
Rehabilitation Act, 29 U.S.C.S. § 794(a), courts treat 
claims under the two statutes identically in most cases. 
To state a prima facie claim under either provision, a 
plaintiff must establish: (1) that she is a qualified 
individual with a disability; (2) that she was excluded 
from participation in a public entity's services, programs 
or activities or was otherwise discriminated against by a 
public entity; and (3) that such exclusion or 
discrimination was due to her disability. A plaintiff may 
base her discrimination claim on one of three theories of 
liability: disparate treatment, disparate impact, or failure 
to make a reasonable accommodation. A plaintiff 
bringing a Rehabilitation Act claim must also establish 
that the defendant receives federal funding.

Civil Rights Law > ... > Protection of Disabled 
Persons > Federal Employment & 
Services > Remedies

Evidence > Burdens of Proof > Allocation

Civil Rights Law > ... > Protection of Disabled 
Persons > Federal Employment & Services > Scope

HN62[ ]  Federal Employment & Services, 

Remedies

Courts have held that the Americans with Disabilities 
Act does not bar unequal treatment of different 
disabilities, so long as disabled individuals are not 
denied services provided to the able-bodied on the 
basis of their disabilities. While claims for damages 
under Title II require proof of discriminatory animus, 
claims for injunctive relief demand no such showing.

Civil Rights Law > ... > Protection of Disabled 
Persons > Federal Employment & Services > Scope

HN63[ ]  Protection of Disabled Persons, Federal 
Employment & Services

The "unjustified institutional isolation of persons with 
disabilities" is, in an of itself, a prohibited "form of 
discrimination." "Discrimination" as used in 42 U.S.C.S. 
§ 12132 includes undue institutionalization of disabled 
persons, no matter how anyone else is treated.

Civil Rights Law > ... > Protection of Disabled 
Persons > Federal Employment & Services > Scope

Public Health & Welfare 
Law > ... > Medicaid > State Plans > Amount, 
Duration & Scope of Benefits

Public Health & Welfare 
Law > ... > Medicaid > State Plans > Categorically & 
Medically Needy Claimants

HN64[ ]  Protection of Disabled Persons, Federal 
Employment & Services

New York's Medicaid plan amendments restrict 
coverage of orthopedic footwear and compression 
stockings for disabled persons to a narrow set of 
medical conditions. Any disabled persons who do not 
happen to suffer from those enumerated ailments are 
thus denied access to medically necessary assistance 
directly on the grounds of their disabling conditions. By 
subjecting those claimants to an increased risk of 
institutionalization, New York's coverage restrictions 
exclude disabled persons from participation in a public 
entity's services due to their disability. 42 U.S.C.S. § 
12132 prohibits discrimination against disabled 
individuals "by reason of their disability." 29 U.S.C.S. § 
794(a) prohibits discrimination against disabled 
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individuals "solely by reason of their disability. This 
conclusion follows in substantial part from the 
"integration mandate," which is consistent with the 
concept of discrimination advanced in the Americans 
with Disabilities Act.

Civil Rights Law > ... > Protection of Disabled 
Persons > Federal Employment & Services > Scope

HN65[ ]  Protection of Disabled Persons, Federal 
Employment & Services

42 U.S.C.S. § 12101(a)(2) provides that historically, 
society has tended to isolate and segregate individuals 
with disabilities, and, despite some improvements, such 
forms of discrimination against individuals with 
disabilities continue to be a serious and pervasive social 
problem. Section 12101(a)(5) provides that individuals 
with disabilities continually encounter various forms of 
discrimination, including segregation. Promulgated by 
the Department of Justice (DOJ) pursuant to its 
enforcement powers under Title II of the Americans with 
Disabilities Act (ADA), the integration mandate provides 
that a public entity must administer services, programs, 
and activities in the most integrated setting appropriate 
to the needs of qualified individuals with disabilities. 28 
C.F.R. § 35.130(d). The "most integrated setting 
appropriate" is the setting that enables individuals with 
disabilities to interact with non-disabled persons to the 
fullest extent possible. Although the integration mandate 
appears only in DOJ's implementing regulations for the 
ADA, § 35.130, courts have recognized that its theory of 
liability also supports a discrimination claim under the 
Rehabilitation Act.

Civil Rights Law > ... > Protection of Disabled 
Persons > Federal Employment & Services > Scope

HN66[ ]  Protection of Disabled Persons, Federal 
Employment & Services

The Supreme Court interpreted the integration mandate 
of 28 C.F.R. § 35.130(d) to mean that the "unjustified 
isolation" of disabled individuals in institutionalized care 
facilities constitutes discrimination on the basis of 
disability under the Americans with Disabilities Act. The 
"unjustified institutional isolation" of disabled persons 
both perpetuates unwarranted assumptions that 
persons so isolated are incapable or unworthy of 
participating in community life, and severely diminishes 

their everyday life activities. To avoid such damaging 
repercussions, the integration mandate thus requires a 
state to provide community-based treatment for disabled 
persons when: (1) the State's treatment professionals 
determine that such placement is appropriate; (2) the 
affected persons do not oppose such treatment; and (3) 
the placement can be reasonably accommodated, 
taking into account the resources available to the State 
and the needs of others with similar disabilities.

Administrative Law > Judicial Review > Standards 
of Review > Rule Interpretation

Civil Rights Law > Protection of Rights > Federally 
Assisted Programs > Scope

Evidence > Burdens of Proof > Allocation

HN67[ ]  Standards of Review, Rule Interpretation

A plaintiff need not wait until the harm of 
institutionalization or segregation occurs or is imminent 
in order to bring a claim under the Americans with 
Disabilities Act. Rather, a plaintiff establishes a sufficient 
risk of institutionalization to make out an Olmstead 
violation if a public entity's failure to provide community 
services will likely cause a decline in health, safety, or 
welfare that would lead to the individual's eventual 
placement in an institution. Because the integration 
mandate of 28 C.F.R. § 35.130(d) is a creature of the 
Department of Justice's (DOJ) own regulations, DOJ's 
interpretation of that provision is "controlling unless 
plainly erroneous or inconsistent with the regulation."

Civil Rights Law > Protection of Rights > Federally 
Assisted Programs > Remedies

Civil Rights Law > Protection of Rights > Federally 
Assisted Programs > Scope

HN68[ ]  Federally Assisted Programs, Remedies

Courts of appeals applying the disability discrimination 
claim recognized in Olmstead have consistently held 
that the risk of institutionalization can support a valid 
claim under the integration mandate of 28 C.F.R. § 
35.130(d). As the Tenth Circuit has observed, nothing in 
the plain language of the integration mandate nor in the 
Olmstead decision supports a conclusion that 
institutionalization is a prerequisite to enforcement. To 
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the contrary, the protections under the Americans with 
Disabilities Act would be meaningless if plaintiffs were 
required to segregate themselves by entering an 
institution before they could challenge an allegedly 
discriminatory law or policy, - not least, since 
institutionalization sometimes proves irreversible.

Civil Rights Law > Protection of Rights > Federally 
Assisted Programs > Scope

Evidence > Burdens of Proof > Allocation

Public Health & Welfare 
Law > ... > Medicaid > State Plans > Amount, 
Duration & Scope of Benefits

Public Health & Welfare 
Law > ... > Medicaid > State Plans > Categorically & 
Medically Needy Claimants

HN69[ ]  Protection of Rights, Federally Assisted 
Programs

The Department of Justice and sister circuits' 
interpretation of Olmstead is both consistent with the 
integration mandate of 28 C.F.R. § 35.130(d) and well-
reasoned, and the Second Circuit adopts it. A plaintiff 
may state a valid claim for disability discrimination by 
demonstrating that the defendant's actions pose a 
serious risk of institutionalization for disabled persons. 
Where New York's restrictions on medically necessary 
orthopedic footwear and compression stockings will 
severely exacerbate Medicaid claimants' ailments, 
putting them at a substantial risk of requiring 
institutionalized care, that showing establishes an injury 
sufficient to carry an integration mandate claim. 
Because the State's responsibility, once it provides 
community-based treatment to qualified persons with 
disabilities, is not boundless, a state may be able to 
resist modifications that entail a fundamental alteration 
of the States' services and programs.

Civil Rights Law > ... > Protection of Disabled 
Persons > Federal Employment & Services > Scope

Public Health & Welfare 
Law > ... > Medicaid > State Plans > Amount, 
Duration & Scope of Benefits

Public Health & Welfare 

Law > ... > Medicaid > State Plans > Categorically & 
Medically Needy Claimants

HN70[ ]  Protection of Disabled Persons, Federal 
Employment & Services

New York's conceded discretion to decide whether to 
provide coverage of orthopedic footwear and 
compression stockings under the Medicaid Act, 42 
U.S.C.S. § 1396 et seq., does not affect its duty to 
provide those services in a non-discriminatory manner 
under the Americans with Disabilities Act (ADA). A 
state's duties under the ADA are wholly distinct from its 
obligations under the Medicaid Act. The Medicaid Act 
aims to provide comprehensive but resource-conscious 
medical care to needy individuals, a goal that it effects 
by mandating different levels of assistance for different 
populations. By contrast, the ADA reflects a national 
mandate for the elimination of discrimination against 
individuals with disabilities. 42 U.S.C.S. § 12101(b)(1). 
Accordingly, although the ADA cannot and does not 
require States to provide a certain level of benefits to 
individuals with disabilities, it can and does require 
states to adhere to the ADA's nondiscrimination 
requirement with regard to the services they in fact 
provide.

Civil Rights Law > Protection of Rights > Federally 
Assisted Programs > Discrimination

Public Health & Welfare 
Law > ... > Medicaid > State Plans > Amount, 
Duration & Scope of Benefits

Civil Rights Law > Protection of Rights > Federally 
Assisted Programs > Scope

Public Health & Welfare 
Law > ... > Medicaid > State Plans > Categorically & 
Medically Needy Claimants

HN71[ ]  Federally Assisted Programs, 
Discrimination

It is not a court's role to determine what Medicaid 
benefits New York must provide, but rather to determine 
whether New York discriminates on the basis of a 
disability with regard to the benefits it does provide. So 
long as New York continues to provide coverage of 
orthopedic footwear and compression stockings under 
its Medicaid plan, it cannot deny such services only to 
certain disabled beneficiaries, with the effect of placing 
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those disabled persons at substantial risk of 
institutionalization, because such a denial subjects 
claimants to unjustified isolation on the basis of their 
disabilities in violation of the integration mandate.

Civil Procedure > Remedies > Injunctions

HN72[ ]  Remedies, Injunctions

Injunctive relief should be narrowly tailored to fit specific 
legal violations.
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Opinion

 [*237]  GERARD E. LYNCH, Circuit Judge:

* The Honorable Edward R. Korman, of the United States 
District Court for the Eastern District of New York, sitting by 
designation.

Plaintiffs-appellees Harry Davis, Rita-Marie Geary, Patty 
Poole, and Roberta Wallach ("plaintiffs") brought this 
class action against defendant-appellant Nirav Shah, 
Commissioner of the New York State Department of 
Health (the "Commissioner"), challenging New York's 
coverage restrictions on certain medical services 
provided under its Medicaid plan. Plaintiffs argue that 
New York's 2011 plan amendments, which restrict 
coverage of orthopedic footwear and compression 
stockings to patients with certain [**4]  enumerated 
medical conditions, violate the Medicaid Act's 
reasonable standards, home health services, due 
process, and comparability provisions, as well as the 
anti-discrimination provision and integration mandate of 
Title II of the Americans with Disabilities Act ("ADA") and 
§ 504 of the Rehabilitation Act. The United States 
District Court for the Western District of New York 
(Charles J. Siragusa, Judge) granted summary 
judgment to defendant on plaintiffs' home health 
services claim and the hearing aspect of their due 
process claim, and granted summary judgment to 
plaintiffs on all their remaining claims. The court 
subsequently entered a permanent injunction barring 
New York from enforcing its coverage restrictions 
against any beneficiaries under its plan.

We affirm in part and vacate in part. Because neither 
the Medicaid Act nor the Supremacy Clause confers a 
private cause of action to enforce the reasonable 
standards provision, we vacate the district court's grant 
of summary judgment to plaintiffs on that claim. We also 
decline to reach plaintiffs' unequal treatment claim under 
the ADA and Rehabilitation Act as largely duplicative of 
their integration mandate claim. With respect to the 
remaining claims, [**5]  however, we affirm the 
summary judgment rulings of the district court. Because 
orthopedic footwear  [*238]  and compression stockings 
constitute optional "prosthetics" rather than mandatory 
"home health services" under the Medicaid Act, 
defendant is entitled to summary judgment on plaintiffs' 
home health services claim. Because the due process 
provision required New York to provide plaintiffs with 
written notice — though not evidentiary hearings — prior 
to terminating their benefits, defendant is entitled to 
summary judgment on the hearing element and plaintiffs 
are entitled to summary judgment on the notice element 
of plaintiffs' due process claim. Because New York's 
coverage restrictions deny some categorically needy 
individuals access to the same scope of medically 
necessary services made available to others, plaintiffs 
are entitled to summary judgment on their comparability 
provision claim. Because New York's restrictions violate 
the integration mandate of the ADA and Rehabilitation 
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Act, plaintiffs are entitled to summary judgment on their 
anti-discrimination claims under those statutes.

Finally, because the injunction granted by the district 
court is broader than is warranted by our liability [**6]  
conclusions, we vacate that injunction and remand for 
further consideration of the appropriate relief.

BACKGROUND

I. The Federal Medicaid Program

HN1[ ] Enacted in 1965 as Title XIX of the Social 
Security Act, 42 U.S.C. § 1396 et seq., the Medicaid Act 
is a cooperative federal-state program designed to 
provide medical assistance to persons whose resources 
are insufficient to meet the costs of their necessary 
medical care. Himes v. Shalala, 999 F.2d 684, 686 (2d 
Cir. 1993). On the federal level, the program is 
administered by the Centers for Medicare and Medicaid 
Services ("CMS"), a division of the United States 
Department of Health and Human Services ("HHS"). 
Although no state is required to participate in Medicaid, 
states that choose to do so must formulate a plan of 
administration that complies with both the Medicaid Act 
and regulations promulgated by HHS. 42 U.S.C. § 
1396a; Lewis v. Thompson, 252 F.3d 567, 569 (2d Cir. 
2001). Once CMS approves the state plan as complying 
with all statutory and regulatory requirements, the 
federal government will subsidize a significant portion of 
the state's expenditures in administering the program. 
42 U.S.C. §§ 1396a(b), 1396b; Rodriguez v. City of New 
York, 197 F.3d 611, 613 (2d Cir. 1999).

HN2[ ] A state's Medicaid plan defines both the 
categories of individuals eligible for benefits and the 
categories of services that are covered for those 
different groups. See 42 U.S.C. § 1396a(a); Pharm. 
Research & Mfrs. of Am. v. Walsh, 538 U.S. 644, 650, 
123 S. Ct. 1855, 155 L. Ed. 2d 889 (2003). With regard 
to beneficiaries, [**7]  the Medicaid Act requires any 
state participating in Medicaid to provide medical 
assistance to the "categorically needy." Roach v. Morse, 
440 F.3d 53, 59 (2d Cir. 2006). That group includes 
aged, blind, or disabled individuals who qualify for 
supplemental security income; individuals eligible for the 
Aid to Families with Dependent Children program; and 
other low-income groups, such as pregnant women and 
children, entitled to poverty-related benefits. See 42 
U.S.C. § 1396a(a)(10)(A)(i); Walsh, 538 U.S. at 651 n.4. 
HN3[ ] A state may also, at its option, provide medical 
assistance to the "medically needy." Roach, 440 F.3d at 
59. That group includes individuals whose income or 

resources exceed the financial threshold for categorical 
coverage, but who otherwise meet the eligibility 
requirements that define the categorically needy. See 
42 U.S.C. § 1396a(a)(10)(C);  [*239]  42 C.F.R. § 
435.301; Walsh, 538 U.S. at 651 n.5. Unlike the 
categorically needy, who can cover the costs of neither 
their basic needs nor necessary medical care, the 
"medically needy" have sufficient resources to cover 
their basic needs but not their necessary medical care. 
Roach, 440 F.3d at 59.

HN4[ ] With regard to services provided under a state 
plan, the Medicaid Act similarly specifies certain 
categories of mandatory and optional medical care. 42 
U.S.C. § 1396a(a)(10)(A); id. § 1396d(a); Rodriguez, 
197 F.3d at 613. A state is required to provide some 
benefits to all categorically needy individuals, 
including, [**8]  among others, nursing facility services 
for persons over 21 and "home health care services." 42 
U.S.C. § 1396a(a)(10)(A); id. §§ 1396d(a)(4), (7). While 
a state need not provide either service to the medically 
needy, any state that elects to provide nursing facilities 
services to those beneficiaries must also provide home 
health services. Id. § 1396a(a)(10)(D); 42 C.F.R. § 
440.220(a)(3). Furthermore, the Medicaid Act identifies 
a number of purely optional services that a state may 
provide to either the categorically needy or to both the 
categorically and medically needy. Optional services 
include, among other things, "prosthetic devices." 42 
U.S.C. § 1396a(a)(10)(A); id. § 1396d(a)(12); see also 
42 C.F.R. 440.120(c); id. § 440.225.

HN5[ ] The Medicaid Act imposes several 
requirements on the administration of both required and 
optional services under a state plan. Under the so-called 
"reasonable standards" provision, the Act provides that 
a participating state must "include reasonable standards 
. . . for determining eligibility for and the extent of 
medical assistance under the plan which . . . are 
consistent with the objectives" of the Medicaid program. 
42 U.S.C. § 1396a(a)(17). Under the so called 
"comparability" provision, the Act requires that the 
medical assistance available to any categorically needy 
individual "shall not be less in amount, duration, or 
scope than [**9]  the medical assistance made available 
to any other such individual," nor "less in amount, 
duration, or scope than the medical assistance made 
available to [non-categorically needy] individuals." 42 
U.S.C. § 1396a(a)(10)(B); see also 42 C.F.R. § 
440.240; Rodriguez, 197 F.3d at 615. Finally, HN6[ ] 
under the due process provision, a state plan 
participating in Medicaid must "provide for granting an 
opportunity for a fair hearing before the State agency to 
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any individual whose claim for medical assistance under 
the plan is denied." 42 U.S.C. § 1396a(a)(3). That 
requirement entails both written notice of any intended 
actions affecting a beneficiary's claim and an evidentiary 
hearing to contest denials of service. See 42 C.F.R. §§ 
431.206(b), (c); id. § 431.210.

II. New York's 2011 Medicaid Amendments

HN7[ ] The State of New York has participated in the 
federal Medicaid program since 1966. See N.Y. Soc. 
Serv. Law § 363; DeJesus v. Perales, 770 F.2d 316, 
319 (2d Cir. 1985). The terms of New York's Medicaid 
plan, which is administered by the New York State 
Department of Health ("NYSDH"), are set out in the New 
York Social Services Law, see N.Y. Soc. Serv. Law § 
363 et seq., and Title 18 of the New York Codes, Rules 
and Regulations, see 18 N.Y.C.R.R. § 500 et seq.

HN8[ ] New York has chosen to provide Medicaid 
coverage to both the categorically needy and the 
medically needy. See N.Y. Soc. Serv. Law § 366; Lewis, 
252 F.3d at 570. Standard coverage for both types of 
beneficiaries under its plan is defined as the provision of

 [*240]  medically necessary medical, dental 
and [**10]  remedial care, services, and supplies . . 
. which are necessary to prevent, diagnose, correct 
or cure conditions in the person that cause acute 
suffering, endanger life, result in illness or infirmity, 
interfere with such person's capacity for normal 
activity, or threaten some significant handicap . . . .

N.Y. Soc. Serv. Law § 365-a(2). Such standard medical 
assistance includes both nursing facility services and 
"home health services provided in a recipient's home." 
Id. §§ 365-a(2)(b), (d). It also includes coverage of 
"sickroom supplies, eyeglasses, prosthetic appliances 
and dental prosthetic appliances." Id. § 365-a(2)(g).

Until 2011, New York's Medicaid program provided 
orthopedic footwear and compression stockings to all 
beneficiaries for whom such services were medically 
necessary. During that time, regulations promulgated by 
the NYSDH defined "orthopedic footwear" as

shoes, shoe modifications, or shoe additions which 
are used to correct, accommodate or prevent a 
physical deformity or range of motion malfunction in 
a diseased or injured part of the ankle or foot; to 
support a weak or deformed structure of the ankle 
or foot, or to form an integral part of a brace.

18 N.Y.C.R.R. § 505.5(a)(4) (effective until Apr. 6, 
2011). Although the regulations did not define 

"compression [**11]  stockings," the acting director of 
operations at NYSDH's Office of Health Insurance 
Programs has described such items as hosiery that 
exerts pressure against the legs so as to "comfort 
aching and tired legs," "prevent varicose veins from 
stretching and hurting," "improve blood and lymph 
circulation," and minimize swelling.2 Joint App'x at 353.

In 2011, New York found itself facing a state-wide fiscal 
crisis. In searching for ways to reduce its budget, New 
York discovered that orthopedic footwear and 
compression stocking were a source of significant waste 
in its Medicaid program. In the fiscal year for 2010-2011, 
nearly half of state Medicaid payments for orthopedic 
footwear went to the treatment of hammertoes and 
bunions, common medical conditions that can readily 
be [**12]  treated through inexpensive off-the-shelf 
products. Similarly, numerous beneficiaries submitting 
claims for compression stockings had used such items 
to treat common and relatively mild complaints, such as 
varicose veins or aching legs.

HN9[ ] To reduce spending, New York amended its 
Medicaid plan to limit coverage for both orthopedic 
footwear and compression stockings to what it deemed 
to be the most frequently occurring serious conditions 
requiring their use. In the spring of 2011, the New York 
legislature added a set of qualifications to N.Y. Soc. 
Serv. Law § 365-a(2)(g), which addresses New York's 
provision of "sickroom supplies, eyeglasses, prosthetic 
appliances and dental prosthetic appliances." The 
revised version of that provision now provided that

HN10[ ] (iii) prescription footwear and inserts are 
limited to coverage only when used as an integral 
part of a lower limb orthotic appliance, as part of a 
diabetic treatment plan, or to address growth and 
development problems in children; [and]

 [*241]  (iv) compression and support stockings are 
limited to coverage only for pregnancy or treatment 
of venous stasis ulcers . . . .

N.Y. Soc. Serv. Law §§ 365-a(2)(g)(iii), (iv) (effective 
Apr. 1, 2011).

2 As used throughout this lawsuit, the term "compression 
stockings" has encompassed two separate items: 
"compression stockings," which have a high compression 
gradient and require custom fitting, and "surgical stockings," 
which have a lower compression gradient and may be sold 
over the counter. Because the differences between these two 
items are not material to the case, we adopt the parties' usage 
and use the single phrase to refer to both.
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To reflect the legislature's changes, NYSDH also 
amended the definitions section at [**13]  18 N.Y.C.R.R. 
§ 505.5(a) and added a new limiting provision at § 
505.5(g). HN11[ ] The regulatory definition of 
"orthopedic footwear" now described such items as

shoes, shoe modifications, or shoe additions which 
are used . . . in the treatment of children, to correct, 
accommodate or prevent a physical deformity or 
range of motion malfunction in a diseased or injured 
part of the ankle or foot; in the treatment of children, 
to support a weak or deformed structure of the 
ankle or foot; as a component of a comprehensive 
diabetic treatment plan to treat amputation, 
ulceration, pre-ulcerative calluses, peripheral 
neuropathy with evidence of callus formation, a foot 
deformity or poor circulation; or to form an integral 
part of an orthotic brace.

18 N.Y.C.R.R. § 505.5(a)(4) (effective Apr. 6, 2011) 
(emphases added). The new subsection at § 505.5(g) 
listed several "established defined benefit limits" on 
Medicaid services, including limitations on orthopedic 
footwear and compression stockings that tracked the 
language of the legislature's new qualifications at § 365-
a(2)(g). See id. §§ 505.5(g)(1), (2).3 The limitations 
provision warned that NYSDH "shall not allow 
exceptions to defined benefit limitations." Id. § 505.5(g).

Prior to implementing its changes, NYSDH submitted a 
proposed plan amendment for review by CMS, noting 
the new restrictions on New York's coverage of 
orthopedic footwear and compression stockings. CMS 
informally advised the department that it need not obtain 

3 The regulatory limitation, which largely echoes the amended 
definition of "orthopedic footwear" [**14]  in § 505.5(a)(4), 
reads:

HN12[ ] (1) Compression and surgical stockings are 
limited to coverage during pregnancy and for venous 
stasis ulcers. (2) Orthopedic footwear is limited to 
coverage in the treatment of children to correct, 
accommodate or prevent a physical deformity or range of 
motion malfunction in a diseased or injured part of the 
ankle or foot; in the treatment of children to support a 
weak or deformed structure of the ankle or foot; as a 
component of a comprehensive diabetic treatment plan to 
treat amputation, ulceration, pre-ulcerative calluses, 
peripheral neuropathy with evidence of callus formation, 
a foot deformity or poor circulation; or to form an integral 
part of an orthotic brace.

Id. §§ 505.5(g)(1), (2).

CMS's approval for the new coverage restrictions 
because, as paraphrased by NYSDH, "such changes in 
medical necessity criteria were within the State's 
purview." Joint App'x at 360. The record contains no 
written statement from CMS embodying this advice. The 
advice [**15]  is evidenced only by an affidavit from 
Jonathan Bick, the acting director of operations at New 
York's Office of Health Insurance Programs, attesting to 
what he was told by CMS.

NYSDH subsequently adopted its new regulations on an 
emergency basis effective April 6, 2011, and as a 
permanent rule effective March 28, 2012. It 
communicated the new changes in service to medical 
suppliers by issuing a series of "Provider Update[s] for 
Pharmacy and DME Providers." JA162. It did not notify 
individual beneficiaries of the changes.

By restricting coverage for orthopedic footwear and 
compression stockings, New York saved $14.6 million 
during the 2011-2012 fiscal year.

III. The Plaintiffs

Plaintiffs include both categorically needy and medically 
needy individuals who  [*242]  qualify for New York's 
Medicaid plan on the basis of their disabilities. They 
suffer from a variety of ailments, including multiple 
sclerosis, paraplegia, lymphedema, cellulitis, psoriatic 
arthritis, peripheral neuropathy, and trans-metatarsal 
amputation. Plaintiffs' doctors have prescribed them 
orthopedic footwear or compression stockings as 
medically necessary items to treat their afflictions. Such 
products help plaintiffs to maintain mobility [**16]  and to 
avoid more serious complications, including skin 
ruptures, infections, and further amputations, which may 
require extended hospital care or even 
institutionalization. The Commissioner does not dispute 
that orthopedic footwear or compression stockings are 
in fact medically necessary to treat plaintiffs' conditions.

Prior to New York's 2011 amendments, most plaintiffs 
had received Medicaid coverage for their orthopedic 
footwear or compression stockings.6 Because none of 
plaintiffs' diagnoses fall within New York's 2011 list of 
qualifying conditions, however, plaintiffs lost funding for 
those services in April 2011. They received no written 
notice of the new coverage restrictions, but instead 
learned of New York's change in service when they 
attempted to fill or refill their orders and were denied by 

6 One plaintiff, Patty Poole, was first prescribed compression 
stockings in the spring of 2011, after New York's coverage 
restrictions took effect.
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their medical providers.

IV. Procedural History

On March 14, 2012, plaintiffs commenced this suit as a 
putative class action against the Commissioner in the 
United States District Court for the Western District of 
New York. They claimed that New [**17]  York's 
coverage restrictions violated the Medicaid Act's 
reasonable standards provision, 42 U.S.C. § 
1396a(a)(17), its home health services provision, id. § 
1396a(a)(10)(D), its due process provision, id. § 
1396a(a)(3), and its comparability provision, id. § 
1396a(a)(10)(B). They also claimed that the 
amendments discriminated against them on the basis of 
disability and put them at risk of institutionalization in 
violation of Title II of the ADA, 42 U.S.C. § 12131 et 
seq., and § 504 of the Rehabilitation Act, 29 U.S.C. § 
794. Plaintiffs sought declaratory and injunctive relief 
prohibiting NYSDH from implementing the service 
changes, as well as attorneys' fees and costs and 
disbursements.

In October 2012, plaintiffs moved for summary judgment 
on all counts of the complaint, and the Commissioner 
cross-moved for summary judgment on all counts. Prior 
to considering those motions, the district court granted 
plaintiffs' motion for class certification. Echoing the 
broad certification request in plaintiffs' complaint, the 
court certified a class that encompassed

[a]ll current and future New York State Medicaid 
recipients for whom Defendant has directly or 
indirectly failed to provide coverage for medically 
necessary orthopedic footwear and compression 
stockings as a result of New York Soc. Serv. Law § 
365-a(2)(g)(iii) and (iv) and regulations and 
policies [**18]  promulgated thereto.

Joint App'x at 415.7

On December 9, 2013, the district court issued an order 
granting in part and denying in part both parties' motions 
for summary judgment. The district court granted 
 [*243]  judgment to defendant on plaintiffs' home health 
services claim, holding that orthopedic footwear and 
compression stockings qualified as "prosthetics" rather 
than "home health services," and consequently were 
optional services that failed to trigger that provision. 
With regard to the remaining claims, however, the 
district court ruled largely in favor of plaintiffs. Judge 

7 On December 13, 2012, plaintiffs filed an amended class 
complaint. The terms of that amended complaint do not differ 
meaningfully from the original for the purposes of this appeal.

Siragusa found that New York's restrictions violated the 
Medicaid Act's reasonable standards provision by 
denying coverage of medically necessary services 
without any consideration of beneficiaries' medical 
needs, and violated the comparability provision by 
discriminating among categorically needy beneficiaries 
on basis of their medical conditions. While concluding 
that the due process provision did not entitle plaintiffs to 
evidentiary hearings prior to the [**19]  termination of 
their benefits, the judge held that New York had 
nevertheless violated that provision by implementing its 
restrictions without first providing written notice to 
individual beneficiaries. Finally, the court held that New 
York's plan amendments conflicted with both the ADA 
and Rehabilitation Act by treating some disabled 
individuals more favorably than others, and by putting 
plaintiffs at risk of institutionalization in violation of the 
integration mandate.

The district court thus concluded that plaintiffs were 
entitled to permanent injunctive relief, and directed the 
parties to "settle and submit a proposed Order 
concerning such injunctive relief" within fourteen days. 
Sp. App'x at 62. In light of the court's decision, NYSDH 
announced that it would cease enforcing its plan 
amendments, explaining that it would simply "return to 
its previous coverage policy" for orthopedic footwear 
and compression stockings. Joint App'x at 465. 
Subsequently, the district court entered a final order of 
judgment that, among other things, permanently 
enjoined NYSDH and its agents from enforcing the 
coverage restrictions against any beneficiaries under 
New York's Medicaid plan.

DISCUSSION

HN13[ ] We review a district court's order 
granting [**20]  summary judgment de novo, resolving 
all ambiguities and drawing all permissible factual 
inferences in favor of the non-moving party. Doe ex rel. 
Doe v. Whelan, 732 F.3d 151, 155 (2d Cir. 2013). We 
may affirm a grant of summary judgment only if the 
movant establishes that there is no genuine dispute as 
to any material facts and that the movant is entitled to 
judgment as a matter of law. Id.; see also Fed. R. Civ. 
P. 56(a).

HN14[ ] We review a district court's grant of a 
permanent injunction for abuse of discretion. Shain v. 
Ellison, 356 F.3d 211, 214 (2d Cir. 2004). A district court 
abuses its discretion when "(1) its decision rests on an 
error of law . . . or a clearly erroneous factual finding, or 
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(2) its decision — though not necessarily the product of 
a legal error or a clearly erroneous factual finding — 
cannot be located within the range of permissible 
decisions." ACORN v. United States, 618 F.3d 125, 133 
(2d Cir. 2010) (internal quotation marks omitted). To 
prevail on a motion for a permanent injunction, a plaintiff 
must both succeed on the merits and demonstrate the 
"absence of an adequate remedy at law and irreparable 
harm if the relief is not granted." Roach, 440 F.3d at 56 
(internal quotation marks omitted). Because the 
Commissioner does not dispute either that plaintiffs will 
suffer irreparable harm if NYSDH continues to enforce 
its coverage restrictions or that plaintiffs lack an 
adequate [**21]  remedy at law, the only issues before 
us are the merits of plaintiffs' statutory claims.

 [*244]  I. Reasonable Standards Provision

First, plaintiffs claim that New York's coverage 
restrictions on orthopedic footwear and compression 
stockings violate the reasonable standards provision of 
the Medicaid Act by denying beneficiaries access to 
services on the basis of their diagnoses without regard 
to their medical needs.

HN15[ ] The Medicaid Act provides that any state 
participating in the federal program must "include 
reasonable standards . . . for determining eligibility for 
and the extent of medical assistance under the plan 
which . . . are consistent with the objectives of this 
subchapter." 42 U.S.C. § 1396a(a)(17). As interpreted 
by HHS, that provision requires that each service 
administered by a state "be sufficient in amount, 
duration, and scope to reasonably achieve its purpose," 
42 C.F.R. § 440.230(b), though a state may place 
"appropriate limits" on its services "based on such 
criteria as medical necessity or on utilization control 
procedures," id. § 440.230(d).

HN16[ ] In 42 U.S.C. § 1983, Congress has created a 
cause of action whereby plaintiffs may sue a defendant 
"who, under color of any statute, ordinance, regulation, 
custom, or usage, of any State . . . , subjects, or 
causes [**22]  to be subjected, any citizen of the United 
States . . . to the deprivation of any rights, privileges, or 
immunities secured by the Constitution and laws [of the 
United States]." 42 U.S.C. § 1983; see also Giordano v. 
City of New York, 274 F.3d 740, 750 (2d Cir. 2001). 
That language on its face might appear to permit 
plaintiffs to sue the Commissioner to vindicate their 
claims that New York's 2011 amendments violate the 
"laws" of the United States insofar as they are 

inconsistent with the reasonable standards provisions of 
42 U.S.C. § 1396a(a)(17) and 42 C.F.R. § 440.230(b).

HN17[ ] The Supreme Court, however, has interpreted 
§ 1983 to create a cause of action only for violations of 
federal laws that "manifest[ ] an unambiguous intent to 
confer individual rights." Gonzaga Univ. v. Doe, 536 
U.S. 273, 280, 122 S. Ct. 2268, 153 L. Ed. 2d 309 
(2002) (internal quotation marks omitted). Federal laws 
that merely set standards on the basis of which states 
may receive federal funding, for example, but that do 
not create specific rights for individuals, are not 
enforceable by a civil action under § 1983. Id. at 283. 
Because the Medicaid Act's reasonable standards 
provision addresses a state's general administrative 
duties under the Act, rather than defining individual 
beneficiaries' entitlements under that program, it does 
not appear to contain the type of rights-creating 
language necessary to confer a private cause of 
action. [**23]  See Armstrong v. Exceptional Child Ctr., 
Inc., 575 U.S.    ,    , 135 S. Ct. 1378, 1387, 191 L. Ed. 
2d 471 (2015). Unsurprisingly, our sister courts of 
appeals to have considered the issue have thus 
concluded that the reasonable standards provision 
creates no such individual right. See Hobbs ex rel. 
Hobbs v. Zenderman, 579 F.3d 1171, 1182 (10th Cir. 
2009); Lankford v. Sherman, 451 F.3d 496, 509 (8th Cir. 
2006); Watson v. Weeks, 436 F.3d 1152, 1162 (9th Cir. 
2006).

Plaintiffs, for their part, seem to concede that the 
reasonable standards provision creates no private right 
of action under § 1983. Instead, plaintiffs argue that the 
Supremacy Clause of Article VI of the United States 
Constitution endows them with independent authority to 
bring their statutory claim.8

 [*245]  This Court has previously held that where a 
state law conflicts with a federal statute, the Supremacy 
Clause creates a private cause of action to enforce the 
federal statute's superior requirements. In Burgio & 
Campofelice, Inc. v. New York State Department of 
Labor, 107 F.3d 1000 (2d Cir. 1997), for example, we 
affirmed that "the Supremacy Clause creates an implied 
right of action for injunctive relief against state officers 
who are threatening to violate the federal Constitution or 

8 HN18[ ] The Supremacy Clause provides that the 
"Constitution, and the Laws of the United States, which shall 
be made in Pursuance thereof . . . shall be the supreme Law 
of the Land," and that all courts "shall be bound thereby, any 
Thing in the Constitution or Laws of any State to the Contrary 
notwithstanding." U.S. Const., Art. VI, cl. 2.
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laws." Id. at 1006 (internal quotation marks omitted); see 
also Loyal Tire & Auto Ctr., Inc. v. Town of Woodbury, 
445 F.3d 136, 149 (2d Cir. 2006).

In its recent decision in Armstrong, however, the 
Supreme Court rejected that [**24]  interpretation of 
Article VI. As the Court noted, the "ample discussion" of 
the Supremacy Clause during the ratification debates 
included no mention of endowing individuals with private 
rights of action against the states — despite the fact that 
the constitutional creation of such a cause of action 
would have significantly restricted Congress's power to 
establish mechanisms for the enforcement of its own 
laws. 575 U.S. at    , 135 S. Ct. at 1383. In context, the 
Court found HN19[ ] it "apparent" that the Supremacy 
Clause simply "creates a rule of decision" by which 
courts are to resolve conflicts between state and federal 
laws. Id. But it "is not the source of any federal rights, 
and certainly does not create a cause of action" to 
enforce federal statutes that do not independently 
provide for private enforcement. Id. (internal citation and 
quotation marks omitted).

After concluding that the Supremacy Clause does not 
create a private right of action, the Supreme Court 
further determined that HN20[ ] the language of the 
provision of the Medicaid Act at issue in the case, 42 
U.S.C. § 1396a(a)(30)(A), at least when "coupled with 
the express provision of an administrative remedy," 
indicated that Congress intended to foreclose a private 
equitable remedy for violation of that provision. 
Armstrong, 135 S. Ct. at 1385. HN21[ ] The provision 
at issue requires [**25]  that state plans

provide such methods and procedures relating to 
the utilization of, and the payment for, care and 
services available under the plan . . . as may be 
necessary to safeguard against unnecessary 
utilization of such care and services and to assure 
that payments are consistent with efficiency, 
economy, and quality of care and are sufficient to 
enlist enough provides so that care and services 
are available under the plan at least to the extent 
that such care and services are available to the 
general population in the geographic area.

Id., quoting § 1396a(a)(30)(A). The Court concluded that 
the "broad[]," "complex[]," and "judgment-laden" nature 
of the provision's text made it "judicially 
unadministrable." Id. Accordingly, the Court held that the 
provision was not privately enforceable by invoking the 
federal courts' equitable powers.

Plaintiffs' claim under the reasonable standards 

provision in this case rests entirely on an implied right of 
action arising out of the Supremacy Clause. Because 
the Court's decision in Armstrong denies the existence 
of any such right, Armstrong would thus seem to 
preclude their claim. Moreover, the language of the 
reasonable standards provision is similar to that of § 
1396a(a)(30)(A), requiring [**26]  that states "include 
reasonable standards . . . for determining eligibility." 42 
U.S.C. § 1396a(a)(17). Indeed, HN22[ ] a district court 
in  [*246]  our circuit recently noted that the provision 
"consists of a broad grant of discretion to the states," 
and that, "[l]ike [subs]ection 30(A), [the reasonable 
standards provision] focuses on programmatic aspects 
of the state plan as a whole, rather than on the specific 
benefits that must be accorded to individuals." Cruz v. 
Zucker, 116 F. Supp. 3d 334, 2015 WL 4548162, at *11 
(S.D.N.Y. 2015). The district court thus held that the 
reasonable standards provision "is not privately 
enforceable" under Armstrong." Id. We agree.

Plaintiffs object, however, that the Commissioner has 
waived his challenge to their right to enforce the 
reasonable standards provision — under Armstrong or 
otherwise — because he did not raise that defense in 
opposition to plaintiffs' motion for summary judgment 
before the district court. HN23[ ] It is true that, as a 
general matter, "a federal appellate court does not 
consider an issue not passed upon below." Baker v. 
Dorfman, 239 F.3d 415, 420 (2d Cir. 2000), quoting 
Singleton v. Wulff, 428 U.S. 106, 120, 96 S. Ct. 2868, 
49 L. Ed. 2d 826 (1976). Yet because "waiver rules are 
prudential and not jurisdictional," we may exercise 
discretion to address an issue not raised properly before 
the district court. Paese v. Hartford Life & Accident Ins. 
Co., 449 F.3d 435, 446 (2d Cir. 2006). We are most 
likely to exercise such discretion "(1) where 
consideration of the issue [**27]  is necessary to avoid 
manifest injustice, or (2) where the issue is purely legal 
and there is no need for additional fact-finding." Baker, 
239 F.3d at 420 (internal quotation marks omitted). A 
party's assertion of a claim earlier in the proceedings, as 
well as a lack of prejudice to the opposing party, may 
also weigh in favor of considering new claims. See 
Stichting Ter Behartiging Van de Belangen Van 
Oudaandeelhouders In Het Kapitaal Van Saybolt Int'l 
B.V. v. Schreiber, 407 F.3d 34, 45-46 (2d Cir. 2005) 
(subsequent history omitted).

Although the Commissioner did not raise his Supremacy 
Clause objection in his summary judgment papers 
before the district court, he included it in his initial 
answer to plaintiffs' complaint and in his opposition to 
plaintiffs' motion for a preliminary injunction. Indeed, 
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plaintiffs' extensive briefing on this issue on appeal 
demonstrates that plaintiffs suffered no unfair surprise 
or prejudice from defendant's failure to argue the matter 
in opposition to summary judgment. Furthermore, the 
Commissioner's objection to plaintiffs' assertion of a 
cause of action based on the Supremacy Clause raises 
a discrete question of law — one recently clarified by 
and readily resolved in light of the Supreme Court's 
decision in Armstrong — that is dispositive of plaintiffs' 
reasonable standards claim. [**28]  Under these 
circumstances, we find it appropriate to exercise our 
discretion to resolve the Commissioner's objection on 
the merits.

Because Armstrong forecloses plaintiffs' claim that the 
Supremacy Clause endows them with an implied right of 
action to enforce the reasonable standards provision, 
defendant is entitled to summary judgment on plaintiffs' 
claim under § 1396a(a)(17).

II. Home Health Services

Second, plaintiffs claim that New York's coverage 
restrictions for orthopedic footwear and compression 
stockings based on a beneficiary's medical condition 
violates the Medicaid Act's home health services 
provision by denying beneficiaries access to obligatory 
medical "equipment" or "supplies." We agree with the 
district court that this claim is unpersuasive.9

 [*247]  HN25[ ] Under the home health services 
provision, a state participating in the federal Medicaid 

9 We note that, in contrast to Plaintiffs' claim under the 
reasonable standards provision, the Commissioner has 
waived any argument that their claim under the home health 
services provision is not privately enforceable. The 
Commissioner did not make such an argument in its brief on 
appeal, nor did it attempt to assert any such argument in its 
letter, pursuant to Rule 28(j), Fed. R. App. P., calling the 
Armstrong case to our attention. In our view, it was wise to 
forgo such an argument. Unlike [**29]  the reasonable 
standards provision and the provision at issue in Armstrong, 
HN24[ ] the text of the home health services provision 
focuses on "the specific benefits that must be accorded to 
individuals," Cruz, 116 F. Supp. 3d 334, 2015 WL 4548162, at 
*11, expressly requiring that state plans provide certain 
specific benefits for individual beneficiaries; the provision 
mandates "the inclusion of home health services for any 
individual." 42 U.S.C. § 1396a(a)(10)(D) (emphasis added). 
That is not the type of broad, complex, judgment-laden 
language that, Armstrong held, precludes private enforcement. 
Rather, it is specific, benefit-creating language that confers 
rights on Medicaid recipients, enforceable under § 1983.

program must provide "home health services for any 
individual who, under the State plan, is entitled to 
nursing facility services." 42 U.S.C. § 1396a(a)(10)(D). 
The parties do not dispute that New York's Medicaid 
plan provides nursing facilities services to both the 
categorically needy and the medically needy, and that 
New York is consequently obligated to provide home 
health services to both groups. They dispute, however, 
whether orthopedic footwear or compression stockings 
qualify as "home health services" [**30]  so as to trigger 
that requirement.

As a preliminary matter, the Commissioner insists that 
CMS implicitly found that orthopedic footwear and 
compression stockings qualify as "prosthetics" when it 
excused New York from seeking further agency 
approval of its proposed coverage restrictions — 
permission CMS could have given only if it deemed New 
York's plan amendments consistent with the home 
health services provision. HN26[ ] As a general 
principle, we owe a "significant measure of deference to 
CMS's interpretation" of the Medicaid Act, Cmty. Health 
Ctr. v. Wilson-Coker, 311 F.3d 132, 137 (2d Cir. 2002), 
including to its "implicit judgment" that "a state plan 
complies with federal law" in approving that plan, id. at 
140, as well as to "relatively informal" communications, 
such as letters from local administrators, id. at 138. In 
this case, however, CMS has submitted an amicus brief 
explicitly disclaiming that its communications with 
NYSDH reflected any measured consideration of New 
York's plan amendments entitled to judicial deference. 
See U.S. CMS Amicus Br. at 8-9.10 Because that 
representation certainly merits deference from this 
Court, we proceed to address the merits of plaintiffs' 
home health services claim de novo.

HN27[ ] The Medicaid Act does not define the 
meaning of "home health services." See 42 U.S.C. § 
1396a(a)(10)(D). Implementing regulations issued by 
HHS explain that such services include "[m]edical 
supplies, equipment, and appliances suitable for use in 
any setting in which normal life activities take place," 42 
C.F.R. § 440.70(b)(3) (effective July 1, 2016). In July 
2011, CMS issued a proposed rule containing more 
specific definitions of both "supplies" and "equipment." 

10 Two amicus briefs have been filed on behalf of the United 
States [**31]  in this case: one from the Department of Justice, 
addressing plaintiffs' disability discrimination claims, and one 
from CMS, addressing plaintiffs' Medicaid Act claims. All 
references to the United States's amicus brief during our 
discussion of plaintiffs' Medicaid Act claims are to that latter 
brief.
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The final rule was issued on February 2, 2016. See 
 [*248]  Medicaid Program; Face-to-Face Requirements 
for Home Health Services; Policy Changes and 
Clarifications Related to Home Health, 81 Fed. Reg. 
5530, 5566-67 (Feb. 2, 2016) (codified at 42 C.F.R. § 
440.70). The rule defines medical "supplies" as "health 
care related items that are consumable or disposable, or 
cannot withstand repeated use by more than one 
individual," and medical "equipment and appliances" as 
"items that are primarily and customarily used to serve a 
medical purpose, generally are not useful to an 
individual in the absence of a disability, illness or injury, 
can withstand repeated use, and can be reusable [**32]  
or removable." 42 C.F.R. § 440.70(b)(3)(i)-(ii) (effective 
July 1, 2016). HN28[ ] We owe CMS's definitions a 
"significant measure of deference." Cmty. Health Ctr., 
311 F.3d at 137. As discussed in greater detail below, 
however, we find the definitions in the rule, which seem 
intended primarily to distinguish durable "equipment" 
from consumable "supplies," less than helpful in 
answering the question before us. The definitions are so 
general that, if applied literally as a description of what 
items must be provided under the rubric of "home health 
services," they would mandate the provision of any 
"health care related items" whatsover.

HN29[ ] Independent of its obligation to cover home 
health services, a state participating in Medicaid may 
also elect to provide beneficiaries with a variety of 
optional benefits, including "prosthetic devices." 42 
U.S.C. § 1396d(a)(12). In contrast to its broad and 
general definition of "home health services," 
"equipment," and "supplies," HHS has adopted a 
relatively specific definition of "prosthetic devices." That 
term encompasses

replacement, corrective, or supportive devices 
prescribed by a physician or other licensed 
practitioner of the healing arts . . . to — (1) 
Artificially replace a missing portion of the body; (2) 
Prevent or correct physical deformity [**33]  or 
malfunction; or (3) Support a weak or deformed 
portion of the body.

42 C.F.R. § 440.120(c). As purely elective features in a 
state Medicaid plan, prosthetic devices are exempt from 
the requirements of § 1396a(a)(10)(D). See Rodriguez, 
197 F.3d at 616 n.3.

HN30[ ] Under both New York's statutory definitions 
and a common-sense understanding of the terms, both 
orthopedic footwear and compression stockings fall 
squarely within the federal definition of "prosthetic 

devices." The New York regulations define "orthopedic 
footwear" as shoes or modifications used "to correct, 
accommodate or prevent a physical deformity or range 
of motion malfunction . . . ; to support a weak or 
deformed structure of the ankle or foot . . . ; or to form 
an integral part of an orthotic brace." 18 N.Y.C.R.R. § 
505.5(a)(4). Similarly, compression stockings are, by 
definition, designed to support weakened limbs, exerting 
pressure to comfort aching legs, alleviate pain from 
varicose veins, and minimize debilitating swelling. See 
Joint App'x at 353. These functions align neatly with the 
definition of "prosthetic devices" adopted by HHS at 42 
C.F.R. § 440.120(c).

Furthermore, HN31[ ] New York itself appears to 
classify orthopedic footwear and compression stockings 
within the category of "prosthetics." When the New York 
legislature enacted its new coverage restrictions [**34]  
in 2011, it codified those restrictions under § 365-a(2)(g) 
of the New York Social Services Law, which addresses 
New York's provision of "sickroom supplies, eyeglasses, 
prosthetic appliances, and dental prosthetic appliances." 
See N.Y. Soc. Serv. Law § 365-a(2)(g). Orthopedic 
footwear and compression stockings certainly do not fall 
within the category of "eyeglasses"  [*249]  or "dental 
prosthetic appliances." Nor do they plausibly qualify as 
"sickroom supplies," which, lacking any more specific 
guidance in the Social Services Law or agency 
regulations, we must interpret per their common-sense 
meaning as supplies produced for and used during 
medical confinement. See Merriam-Webster's Collegiate 
Dictionary 1089 (10th ed. 1998) (defining "sickroom" as 
"a room in which a sick person stays" or "a room in 
which a person is confined by sickness"); 15 Oxford 
English Dictionary 418 (2d ed. 1989) (defining 
"sickroom" as "[a] room occupied by, and set apart for, 
the sick").11 If only by process of elimination, New 
York's codification of its coverage restrictions on 

11 HN32[ ] While the reference to "sickroom supplies" in § 
365-a(2)(g) might conceivably be [**35]  read as equivalent to 
the broader category of "medical . . . supplies" in § 365-a(2), 
the statute's repeated references to additional subsets of 
"supplies" suggests that those two terms are not coterminous. 
See N.Y. Soc. Serv. Law § 365-a(2)(b) (addressing "supplies 
in a general hospital"); id. § 365-a(2)(f) (addressing 
"preventive, prophylactic and other routine dental . . . 
supplies"). Similarly, NYSDH's regulations consistently draw 
distinctions between those two terms. See 18 N.Y.C.R.R. § 
540.6(b)(1)(iii)(c) (noting that category of "[m]edical supplies" 
"includ[es] sickroom supplies"); id. § 387.12(c)(1) 
(differentiating between "medical supplies, sickroom 
equipment or other prescribed equipment").
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orthopedic footwear and compression stockings in § 
365-a(2)(g) suggests that it classified such services as 
"prosthetic appliances."

Plaintiffs note that HN33[ ] NYSDH's regulations 
define the term "compression footwear" separately from 
"prosthetic appliances" — a distinction they claim 
establishes that New York does not view such services 
purely as "prosthetics" within the scheme of its Medicaid 
program. See 18 N.Y.C.R.R. § 505.5(a). We do not 
assign that distinction as much significance as plaintiffs 
would attribute to it. While plaintiffs are correct that the 
definitions section of § 505.5 includes separate entries 
for "[o]rthopedic footwear" and "[p]rosthetic appliances," 
see id. §§ 505.5(a)(4), (5), that section also includes 
separate entries for "[d]urable medical equipment" and 
"[m]edical/surgical supplies," see id. §§ 505.5(a)(1), 
(2).12 The fact [**36]  that New York's regulations 
include an independent entry for orthopedic footwear 
thus does not prevent orthopedic footwear from 
qualifying as optional "prosthetics" any more than it 
prevents it from qualifying as mandatory "equipment" or 
"supplies." Nor does NYSDH's decision to define 
orthopedic footwear separately from prosthetics in § 
505.5(a) change the fact that NYSDH's actual definition 
of that term falls squarely within the federal 
understanding of "prosthetic devices" at 42 C.F.R. § 
440.120(c), or that the New York legislature listed both 
orthopedic footwear and compression stockings under 
the category of "prosthetic appliances" at  [*250]  § 365-
a(2)(g). We accord more weight to those facts than to 
any inferences to be drawn from NYSDH's decision to 
list compression footwear separately from both 
"prosthetic[s]" and "equipment" or "supplies" in its 

12 Although the regulations' reference to "[d]urable" medical 
equipment may seem to diverge from the broad category of 
"medical equipment" under 42 C.F.R. § 440.70(b)(3), New 
York's definition in fact closely echoes CMS's own definition of 
"equipment and appliances." Compare HN34[ ] 18 
N.Y.C.R.R. § 505.5(a)(1) (defining "[d]urable medical 
equipment" as prescribed "devices and equipment . . . which . 
. . (i) can withstand repeated use for a protracted period [**37]  
of time; (ii) are primarily and customarily used for medical 
purposes; (iii) are generally not useful to a person in the 
absence of an illness or injury; and (iv) are usually not fitted, 
designed or fashioned for a particular individual's use"), with 
42 C.F.R. § 440.70(b)(3)(ii)(effective July 1, 2016) (defining 
medical "equipment and appliances" as "items that are 
primarily and customarily used to serve a medical purpose, 
generally are not useful to an individual in the absence of a 
disability, illness or injury, can withstand repeated use, and 
can be reusable or removable").

definitions section.

Plaintiffs also emphasize that New York's coverage 
guidelines for medical providers list compression 
stockings under the categories of both "Prosthetics" and 
"Medical/Surgical Supplies." See New York State 
Medicaid Program, Durable Medical Equipment, 
Orthotics, Prosthetics, and Supplies: Procedure Codes 
and Coverage Guidelines, Version 2012-1, at 151 
(4/2012) (listing "gradient compression stockings" under 
"Prosthetics"); id. at 17 (listing "[s]urgical stockings" 
under "Supplies"). We find that fact even less 
compelling. HN35[ ] New York's provider manual does 
not create law, but simply provides guidance to medical 
suppliers in dispensing their products. To that 
end, [**38]  NYSDH asserts — and plaintiffs do not 
dispute — that the sole purpose of classifying surgical 
stockings as "[m]edical/surgical supplies" was to make 
those services available for distribution at local 
pharmacies, rather than through specialized dealers. 
Furthermore, to the extent that the provider manual 
includes "[s]urgical stockings" in the category of 
"Medical/Surgical Supplies," it further specifies that this 
classification applies only to stockings used "for 
treatment of severe varicosities and edema during 
pregnancy" — a definition consistent with New York's 
coverage restrictions. Id. at 17. The provider manual 
thus does not even clearly conflict with — much less 
undermine — New York's classification of orthopedic 
footwear and compression stockings as prosthetics 
under § 365-a(2)(g).

Plaintiffs argue that, even if orthopedic footwear and 
compression stockings qualify as "prosthetics" under 
New York's plan, they may nevertheless be subject to 
the home health services requirements so long as they 
also qualify as medical equipment or supplies. To that 
end, plaintiffs insist that orthopedic footwear and 
compression stockings fit easily within CMS's definition 
of medical "equipment," as items that primarily "serve a 
medical [**39]  purpose," are "not useful to an individual 
in the absence of a disability, illness or injury," can 
"withstand repeated use," and can be "reusable or 
removable." See 42 C.F.R. § 440.70(b)(3)(ii) (effective 
July 1, 2016).

We have our reservations as a matter of law about 
plaintiffs' suggestion that services falling squarely within 
the definition of optional "prosthetics" may nevertheless 
qualify as mandatory services under the Medicaid Act. 
Regardless, we need not resolve whether or under what 
circumstances that theory of the Medicaid Act might 
prevail, because we conclude that plaintiffs' approach is 
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plainly inappropriate in the circumstances of this case.

As noted above, HN36[ ] the federal definition of 
"home health services" is exceedingly broad. HHS 
states that such services include "[m]edical supplies, 
equipment, and appliances suitable for use in any 
setting in which normal life activities take place," but it 
does not explain what sorts of items those "supplies, 
equipment, and appliances" might comprise. See 42 
C.F.R. § 440.70(b)(3) (effective July 1, 2016). Extended 
literally to encompass any item of equipment or medical 
appliance that an individual can use in a non-
institutionalized setting, HHS's definition would 
necessarily encompass most if [**40]  not all "prosthetic 
appliances." Such a broad reading would plainly 
contradict Congress's intent in identifying a separate 
category of prosthetic appliances as purely elective 
Medicaid services.

 [*251]  CMS's elaborations of the terms "supplies, 
equipment, and appliances" do little to remedy this 
problem. HN37[ ] The rule defines "supplies" as 
"health care related items that are consumable or 
disposable, or cannot withstand repeated use by more 
than one individual," and defines "equipment and 
appliances" as items that "are primarily . . . used to 
serve a medical purpose, generally are not useful to an 
individual in the absence of a disability, illness or injury, 
can withstand repeated use, and can be reusable or 
removable." 42 C.F.R. § 440.70(b)(3)(i)-(ii) (effective 
July 1, 2016). Whittled down to their essence, those 
definitions essentially characterize medical "supplies" 
and "equipment" as, respectively, items for medical use 
that cannot withstand repeated use by an individual, and 
items for medical use that can withstand such use. 
Applied with no room for exception, those definitions 
would absorb the entire universe of prosthetic 
appliances, and much else, under the umbrella of 
obligatory services.

In context, we must assume that [**41]  HHS's more 
specific definition of "prosthetic devices" in 42 C.F.R. § 
440.120(c) carves out precisely such an exception, 
exempting any items described therein from mandatory 
coverage under the home health services provision. 
Indeed, that reading is the necessary consequence of 
the familiar canon of statutory construction that a 
"specific provision takes precedence over a more 
general" one. United States v. Torres-Echavarria, 129 
F.3d 692, 700 n.3 (2d Cir. 1997). HN38[ ] As the 
Supreme Court has recently affirmed, that canon 
dictates that where "a general permission or prohibition 
is contradicted by a specific prohibition or permission," 

the "specific provision is construed as an exception to 
the general one." RadLAX Gateway Hotel, LLC v. 
Amalgamated Bank, 566 U.S.    ,    , 132 S. Ct. 2065, 
2071, 182 L. Ed. 2d 967 (2012) (emphasis added). That 
principle provides an apt guide to the interaction 
between optional prosthetics and mandatory home 
health services under the Medicaid Act. Given the sheer 
breadth of HHS's definition of "home health services" 
and its relative precision in defining "prosthetic devices," 
the close overlap between orthopedic footwear and 
compression stockings and HHS's definition of optional 
prosthetics suggests that those services fall within a 
statutory exception to the obligatory provisions of the 
home health services clause.

That conclusion, moreover, makes eminent 
sense. [**42]  HN39[ ] The coverage of home health 
services is made mandatory for states that also provide 
nursing facility services, and is intended to permit 
patients who would otherwise be confined to nursing 
home facilities to receive equivalent treatment more 
economically in their own homes. The items covered by 
the home health services provision are thus primarily 
the types of medical supplies and equipment available 
in nursing homes as a matter of course, but not typically 
available in ordinary residences or community settings. 
Prosthetic devices such as artificial limbs are not 
aspects of that sort of care, but rather are permanent or 
long-lasting substitutes or supports for "missing," "weak 
or deformed portion[s] of the body." 42 C.F.R. § 
440.120(c). Such devices transcend the "sickroom" and 
may be used by individuals who have no need of 
ongoing care in a nursing facility or in the home. It thus 
makes sense that their availability should be determined 
by separate rules.

Finally, in an amicus brief to the Court, the United 
States suggests that even if the federal Medicaid Act's 
definition of home health services is too vague to 
provide useful guidance, a state itself may define 
medical "equipment" or "supplies" so as to 
classify [**43]  particular items as both prosthetics 
 [*252]  and mandatory home health services. That is to 
say, if New York defined medical "equipment" or 
"supplies" with sufficient generosity and specificity to 
clearly encompass orthopedic footwear and 
compression stockings, the United States insists that we 
would need to defer to that definition and treat those 
items as mandatory within New York's Medicaid plan.

That theory offers plaintiffs no solace in this case, 
however, where HN40[ ] New York's definitions of 
medical equipment and supplies flatly preclude the 
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conclusion that orthopedic footwear and compression 
stockings — or, indeed, any "prosthetics" under New 
York's plan — also qualify as home health services. 
Section 505.5(a)(1) of NYSDH's regulations define 
"[d]urable medical equipment" as medical "devices and 
equipment, other than prosthetic or orthotic appliances," 
that can withstand protracted use and are not usually 
fitted or designed for any individual recipient. 18 
N.Y.C.R.R. § 505.5(a)(1) (emphasis added). Similarly, § 
505.5(a)(2) defines medical "supplies" as "items for 
medical use other than . . . prosthetic or orthotic 
appliances, durable medical equipment, or orthopedic 
footwear" that are consumable and non-reusable. Id. § 
505.5(a)(2) (emphasis added). Those definitions 
explicitly [**44]  exclude from the New York's 
understanding of "equipment" or "supplies" either 
orthopedic footwear or, more broadly, any items that 
also qualify as "prosthetics" — a category that includes, 
per N.Y. Soc. Serv. Law § 365-a(2)(g), prescription 
footwear and compression stockings.13 Because New 
York's definitions of medical supplies or equipment do 
not plausibly encompass either orthopedic footwear or 
compression stockings — or, indeed, allow any overlap 
with the category of "prosthetics" within New York's plan 
— those definitions cannot bring such services under 
the category of mandatory "home health services."

We thus agree with the Commissioner that HN42[ ] 
orthopedic footwear and compression stockings qualify 
as optional "prosthetics" rather than obligatory 
"equipment" or "supplies" under New York's Medicaid 
plan. The district court thus properly entered summary 
judgment in favor of defendant on plaintiffs' home health 
services claim.

III. Due Process Provision

Third, plaintiffs claim that New York violated the 

13 HN41[ ] The fact that § 505.5(a)(2), but not § 505.5(a)(1), 
also explicitly excludes "orthopedic footwear" might be taken 
to suggest that orthopedic footwear indeed qualifies as 
medical equipment. We decline to adopt that reading. First, 
since § 505.5(a)(2) also excludes "equipment" from its 
definition of supplies, while § 505.5(a)(1) does not exclude 
"supplies" from its definition of equipment, the list of 
exceptions at § 505.5(a)(2) is clearly non-exhaustive. 
Furthermore, excluding "orthopedic footwear" from § 
505.5(a)(1)'s definition of "equipment" may have been less 
necessary than excluding it from § 505.5(a)(2)'s definition of 
"supplies," since § 505.5(a)(1)'s stipulation that medical 
equipment is not usually "fitted . [**45]  . . for a particular 
individual's use" would appear to exempt orthopedic footwear 
in any case.

Medicaid Act's due process provision by implementing 
its new coverage restrictions on orthopedic footwear 
and compression stockings without providing affected 
beneficiaries notice of the changes or an opportunity to 
request evidentiary hearings to contest them.14

 [*253]  HN43[ ] The Medicaid Act requires that any 
state participating [**46]  in Medicaid "provide for 
granting an opportunity for a fair hearing before the 
State agency to any individual whose claim for medical 
assistance under the plan is denied." 42 U.S.C. § 
1396a(a)(3). Consistent with that requirement, HHS's 
regulations specify that, "[a]t the time of any action 
affecting [a beneficiary's] claim," the state must "inform 
every applicant or beneficiary in writing" of (1) his right 
to a hearing, (2) the method by which he may obtain a 
hearing, and (3) his right of representation at the 
proceedings. 42 C.F.R. §§ 431.206(c)(2), (b). The 
"notice required under § 431.206(c)(2)" must contain 
five pieces of information: (1) a statement of the state's 
intended action, (2) its reasons for that action, (3) the 
federal or state law that supports or requires that action, 
(4) an explanation of whether and under what 
circumstances the beneficiary may obtain an evidentiary 
hearing, and (5) an explanation of the circumstances 
under which the beneficiary's coverage will be 
continued. Id. § 431.210.

HN44[ ] Despite the general requirement of an 
evidentiary hearing, HHS has specified that no state is 
obliged to grant a beneficiary such a hearing where "the 
sole issue is a Federal or State law requiring an 
automatic change adversely affecting some or all 
beneficiaries." [**47]  Id. § 431.220(b). Accordingly, 
where a state amends its Medicaid plan so as to 
eliminate a certain branch of coverage, beneficiaries 
who contest that amendment as a matter of law but "fail[ 
] to raise a valid factual dispute about their eligibility for 
coverage" under the new scheme are not entitled to a 
hearing. Rosen v. Goetz, 410 F.3d 919, 926 (6th Cir. 
2005) (internal quotation marks omitted); see also id. at 
927 (noting CSM's approval of that interpretation). No 
similar exception applies, however, to a state's duty to 
provide notification of its intended plan changes under § 

14 As with the home health care provision, the Commissioner 
raises no claim that the due process provision is not privately 
enforceable pursuant to § 1983. Once again, we agree. The 
due process language also contains clear and specific benefit-
creating language, requiring that state plans provide "an 
opportunity for a fair hearing . . . to any individual . . . with 
reasonable promptness. 42 U.S.C. § 1396a(a)(3) (emphasis 
added).
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431.206.

HN45[ ] Because plaintiffs raise no factual disputes 
about their right to coverage under New York's Medicaid 
plan, as modified by the 2011 amendments, § 
431.220(b) excuses NYSDH from having to provide 
plaintiffs with evidentiary hearings prior to terminating 
their benefits. Nevertheless, since § 431.206 and § 
431.210 still oblige New York to provide written notice of 
any "action affecting [a beneficiary's] claim," id. § 
431.206(c)(2), NYSDH violated the Medicaid Act's due 
process provision by failing to inform plaintiffs of its 
upcoming changes in coverage prior to termination.

The Commissioner challenges this latter conclusion on 
two grounds. First, he suggests that, per the Supreme 
Court's decision in Atkins v. Parker, 472 U.S. 115, 105 
S. Ct. 2520, 86 L. Ed. 2d 81 (1985), the legislative 
process surrounding [**48]  New York's adoption of its 
plan amendments provided sufficient inquiry notice to 
satisfy the Medicaid Act's due process requirements. 
We disagree.

In Atkins, the Supreme Court dismissed plaintiffs' claim 
that they were entitled to individualized notice prior to 
benefit reductions under the Food Stamp Act, alerting 
them not only to the general change in law but also its 
precise effects on each of their households. Id. at 117, 
121. Unlike the present case, there was no dispute in 
Atkins that the statutory scheme required, and that the 
state had in fact provided, written notice to all 
beneficiaries of the general changes to the aid program 
— the only right claimed by plaintiffs here. See id. at 
123-27. In evaluating plaintiffs' subsequent claim that 
such generalized notice violated their constitutional due 
process rights, the Atkins Court held — as the 
Commissioner now emphasizes —  [*254]  that 
Congress's "legislative determination" to amend the 
Food Stamp Act "provide[d] all the process that [wa]s 
due." Id. at 130 (internal quotation marks omitted). As a 
constitutional matter, that holding proceeds inevitably 
from HN46[ ] the principle that "[a]ll citizens are 
presumptively charged with knowledge of the law." Id. 
Yet that principle does nothing to relieve New [**49]  
York of its duty to comply with the Medicaid Act's 
statutory requirements that a state provide written notice 
of "any action affecting [a beneficiary's] claim." 42 
C.F.R. § 431.206(c)(2).

Alternatively, the Commissioner argues that, even if 
NYSDH violated the Medicaid Act's due process 
provision by failing to provide written notice of its 
coverage changes, that failure was harmless error. 

Based on the record — not least, the fact that plaintiffs 
brought this timely lawsuit challenging New York's 
proposed restrictions — the Commissioner insists that 
the absence of written notice did not deprive plaintiffs of 
any meaningful opportunities to protect their statutory 
rights.

The Commissioner's argument is facile at best. HN47[
] Where a statute explicitly prescribes procedures to be 
followed by a state agency prior to taking certain 
actions, the agency cannot avoid an injunction 
demanding compliance with those requirements by 
assigning plaintiffs the burden of demonstrating why 
such procedural requirements — enacted in a direct 
exercise of Congress's legislative judgment — are worth 
respecting in any given instance. As we have repeatedly 
recognized, § 1396a(a)(3) and its accompanying 
regulations endow individual beneficiaries under 
the [**50]  Medicaid Act with an enforceable right to 
receive due process prior to state actions affecting their 
claims — including the right to receive written notice of 
policy changes. See Shakhnes v. Berlin, 689 F.3d 244, 
254 (2d Cir. 2012) (§ 1396a(a)(3) "creates a right . . . 
enforceable under § 1983"); Granato v. Bane, 74 F.3d 
406, 408 (2d Cir. 1996) (state action terminating 
Medicaid services "trigger[s] the recipient's right to 
notice, a hearing, and the continuation of . . . services 
pending that hearing"). The fact that a handful of named 
plaintiffs managed to bring a federal lawsuit challenging 
the legality of New York's coverage restrictions despite 
having received no notice of those restrictions is hardly 
an adequate response to plaintiffs' complaint that New 
York deprived them of the administrative process 
promised them by the Medicaid Act.

In any event, the record demonstrates that NYSDH's 
failure to provide written notice of its coverage 
restrictions in fact caused plaintiffs direct and practical 
harm. Absent such advance notice, plaintiffs had to 
endure the cost, inconvenience, and distress of seeking 
to refill their prescriptions, only to have their requests 
rejected by their providers or pharmacists. They 
suffered the disadvantage of receiving no opportunity to 
ration their current items or to find novel [**51]  means 
to obtain replacements in light of advance knowledge 
that their Medicaid coverage was set to expire. And 
even once they learned from their providers that their 
benefits had been discontinued, they received no 
notification of their right to a hearing and renewed 
benefits should their factual circumstances change. See 
42 C.F.R. §§ 431.210(d)(2), (e). Under such 
circumstances, NYSDH's failure to abide by the 
procedural requirements of the Medicaid Act's due 
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process provision was hardly "harmless."

We thus agree with the district court that defendant is 
entitled to summary judgment on plaintiffs' due process 
claim with respect to plaintiffs' right to have received 
evidentiary hearings prior to the termination of their 
Medicaid benefits, but  [*255]  that plaintiffs are entitled 
to summary judgment with respect to their right to have 
received written notice of the coverage restrictions prior 
to termination. Plaintiffs' injunctive relief on this ground 
should be limited to an order barring implementation of 
NYSDH's restrictions pending the provision of written 
notice to affected beneficiaries. See Eder v. Beal, 609 
F.2d 695, 702 (3d Cir. 1979); Catanzano by Catanzano 
v. Dowling, 847 F. Supp. 1070, 1086 (W.D.N.Y. 1994).

IV. Comparability Provision

Fourth, plaintiffs argue that New York's coverage 
restrictions violate the Medicaid Act's 
comparability [**52]  provision by providing lesser 
medical services to some categorically needy 
individuals than to others with the same medical needs.

HN48[ ] The comparability provision of the Medicaid 
Act seeks to ensure that the categorically needy receive 
maximum access to benefits provided under a state 
Medicaid plan, guaranteeing that "the primary concern 
of the states in providing financial assistance [rests with] 
those persons who lack sufficient income to meet their 
basic needs." Camacho v. Perales, 786 F.2d 32, 38 (2d 
Cir. 1986). Pursuant to that goal, the provision imposes 
two requirements on any state participating in the 
federal program. First, "the medical assistance made 
available to any [categorically needy] individual . . . shall 
not be less in amount, duration, or scope than the 
medical assistance made available to any other such 
individual." 42 U.S.C. § 1396a(a)(10)(B)(i); Rodriguez, 
197 F.3d at 615. Second, such medical assistance 
"shall not be less in amount, duration, or scope than the 
medical assistance made available to [non-categorically 
needy] individuals." 42 U.S.C. § 1396a(a)(10)(B)(ii).15 

15 As with the home health services and due process claims, 
and in contrast to the reasonable standards claims, the 
Commissioner does not argue that the comparability provision 
is not enforceable under § 1983. In cases decided before 
Armstrong, courts of appeals, including this one, have 
commonly adjudicated private suits seeking to enforce a 
state's compliance with the comparability provision, see, e.g., 
Rodriguez, 197 F.3d at 615-16; Schott v. Olszewski, 401 F.3d 
682, 686-87 (6th Cir. 2005) — even while simultaneously 
denying the existence of any such private right of action to 
enforce the reasonable standards provision, see Lankford, 451 

HN49[ ] Elaborating on both elements, HHS's 
implementing regulations reiterate that the comparability 
provision demands that all state Medicaid plans comply 
with two separate criteria: both "that the services 
available to any categorically needy [**53]  beneficiary . 
. . are not less in amount, duration, and scope than 
those services available to a medically needy 
beneficiary," 42 C.F.R. § 440.240(a) (emphasis added), 
and "that the services available to any individual in the 
['categorically needy' group] are equal in amount, 
duration, and scope for all beneficiaries within the 
group," id. § 440.240(b) (emphasis added). Those 
requirements apply equally to mandatory and optional 
medical services. Lankford, 451 F.3d at 505.

HN51[ ] As § 1396a(a)(10)(B)(i) establishes and 
HHS's regulations clarify, the comparability provision 
does not protect categorically needy beneficiaries 
simply by prohibiting states from treating them less 
favorably than the medically needy. It also prohibits 
 [*256]  states from discriminating among the 
categorically needy by "provid[ing] benefits to some 
categorically needy individuals but not to others." 
Rodriguez, 197 F.3d at 615. That prohibition includes 
providing different amounts, durations, or levels of 
medical care to different individual beneficiaries within 
any one categorically needy group. Id.; White v. Beal, 
555 F.2d 1146, 1149 (3d Cir. 1977) ("[A]ll persons within 
a given category must be treated equally."); Becker v. 
Toia, 439 F. Supp. 324, 333 (S.D.N.Y. 1977) ("[E]ach 
person . . . shall be eligible for the same 'amount, 
duration and scope' of coverage as all the others in his 
or her group . . . ."); see also Sobky v. Smoley, 855 F. 
Supp. 1123, 1140-41 (E.D. Cal. 1994) (listing cases).16

F.3d at 505-09. Such claims remain viable after Armstrong, as 
HN50[ ] the comparability provision contains specific 
benefits-creating language, mandating that "the medical 
assistance made available to any [categorically needy] 
individual . . . shall not be less in amount, [**54]  duration, or 
scope than the medical assistance made available to any 
other such individual." 42 U.S.C. § 1396a(a)(10)(B). This 
provision guarantees a certain level of benefits to categorically 
needy individuals, and provides a specific standard by which 
to measure that benefit.

16 HN52[ ] Section 440.240(b) also demands "that the 
services available to any individual in the ['medically needy' 
group] are equal in amount, duration, and scope for all 
beneficiaries within the group," suggesting [**55]  that the 
comparability provision may prohibit a state from providing 
unequal services to individuals within each subset of the 
medically needy. See 42 C.F.R. § 440.240(b)(2). To the extent 
that § 440.240(b)(2) bars discrimination among medically 
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The Commissioner does not dispute that plaintiffs 
include categorically needy individuals, nor that all the 
plaintiffs, no matter their diagnoses, have a genuine 
medical need for orthopedic footwear or compression 
stockings. HN53[ ] By denying plaintiffs access to such 
services purely on the basis of the nature of their 
medical conditions, New York's restrictions thus provide 
some categorically needy individuals lesser medical 
assistance than is available to others with the same 
levels of medical need. By definition, such a selective 
distribution of medical assistance offers an unequal 
"scope" of benefits to individuals within the categorically 
needy class, violating the plain [**56]  language of § 
1396a(a)(10)(B)(i) and § 440.240(b).

In an amicus brief to this Court, the United States 
suggests that our resolution of plaintiffs' claim depends 
on the breadth with which New York defines the 
"purpose" of orthopedic footwear and compression 
stockings under its plan. If, for example, New York's 
designated purpose in providing orthopedic footwear 
were to aid growth in children, or if its purpose in 
providing compression stockings were to reduce 
swelling during pregnancy, then New York could restrict 
coverage of those services to children and pregnant 
women while nevertheless providing "equal access" to 
such services for all categorically needy individuals. If, 
by contrast, New York defined the purpose of those 
services simply as relieving pain or enhancing mobility, 
then § 1396a(a)(10)(B) would require it to provide those 
benefits to all categorically needy individuals with an 
equivalent medical need for such services. The crucial 
distinction, the United States thus suggests, is between 
adopting a medical service with a broad purpose and 
then limiting access to that service only to some 
categorically needy beneficiaries, which would violate 
the comparability provision, and adopting a service 
tailored to treating only [**57]  certain conditions, which 
a state may do without running afoul of § 
1396a(a)(10)(B).

Portions of the record in fact suggest that New York 
restricted the purpose of orthopedic footwear — though 
not compression stockings — under its plan to treating 
limited medical conditions.17 During the  [*257]  2011 

needy individuals, however, it appears to reach beyond the 
text of § 1396a(a)(10)(B). Regardless, plaintiffs do not claim 
that New York is prohibited from discriminating on the basis of 
medical condition among the medically needy, arguing only 
that it may not do so with respect to the categorically needy. 
See Appellees' Br. at 39-41.

17 The United States suggests that the record fails to clarify 

revisions to its regulations, NYSDH also amended the 
definition of "orthopedic footwear" under § 505.5(a)(4) to 
comport with New York's new coverage restrictions. 
Where previous versions of § 505.5 had defined 
orthopedic footwear as shoes or inserts used to "correct, 
accommodate or prevent a physical deformity or range 
of motion malfunction," "support a weak or deformed 
structure of the ankle or foot," or "form an integral part of 
a brace," 18 N.Y.C.R.R. § 505.5(a)(4) (effective until 
Apr. 6, 2011), HN54[ ] the new regulations defined that 
term as any shoe or insert used

in the treatment of children, to correct, 
accommodate or prevent a physical deformity or 
range of motion malfunction . . . ; in the treatment of 
children, to support a weak or deformed structure of 
the ankle or foot; as a component of a 
comprehensive diabetic treatment plan to treat 
[various conditions and deformities]; or to form an 
integral part of an orthotic brace.

18 N.Y.C.R.R. § 505.5(a)(4) (effective Apr. 6, 2011) 
(emphases [**58]  added). That definition, which 
provides the best record evidence of New York's 
intended purpose in providing orthopedic footwear 
under its Medicaid plan, would appear to exemplify the 
type of limited statutory definition that the United States 
suggests may excuse New York's restrictions from 
violating the comparability provision.

New York's intended purpose in providing such services, and 
that we should consequently abstain from resolving plaintiffs' 
challenge absent additional discovery. We disagree.

First, the United States's assessment of the record overlooks 
New York's explicit definition of "orthopedic footwear" at § 
505.5, discussed below. Even assuming that the record did 
not establish New York's intent, however, that deficiency 
would not preclude us from reaching plaintiffs' claim. To the 
extent that New York has failed to establish the purpose 
behind its provision of orthopedic footwear and compression 
stockings on the record, that failure would simply compel us to 
conclude, for the purposes of this appeal, that New York had 
no specialized definition in mind. Absent any reason to believe 
that New York understood those services [**59]  as limited to 
only a selective subset of their common uses, we could only 
assume that the purpose of such services was to provide the 
sorts of medical benefits with which they are typically 
associated. Cf. HN55[ ] N.Y. Soc. Serv. Law § 365-a(2) 
(broadly defining "standard" coverage under New York's 
Medicaid program as services "necessary to prevent, 
diagnose, correct or cure conditions . . . that cause acute 
suffering, . . . result in illness or infirmity, interfere with [a] 
capacity for normal activity, or threaten some significant 
handicap . . .").
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Nevertheless, we cannot accept the United States's 
proposition that the comparability provision defers to a 
state's definition of the "purpose" of any given service — 
a proposition it presents without citing any legal 
authority in support — as a correct interpretation of the 
Medicaid Act. We do not question that HN56[ ] a state 
may, within reason, define the scope and purpose of the 
services it provides under its Medicaid plan, especially 
when those services are purely elective. Yet allowing a 
state to deny medical benefits to some categorically 
needy individuals that it provides to others with the 
exact same medical needs simply by defining such 
services — however arbitrarily — as [**60]  aimed at 
treating only some medical conditions would risk 
swallowing the comparability provision whole. If, for 
example, New York defined the purpose of an arm cast 
as supporting regrowth of broken bones in the right arm 
only, or defined the purpose of a prosthetic leg as 
enhancing mobility in disabled individuals born without 
limbs, surely it would violate the comparability 
requirement to deny equivalent services to categorically 
needy individuals who break their left arms, or who lose 
limbs through amputation, but who have the same 
indisputable medical needs for a cast or prosthetic. 
Such a scenario would seem an archetypal instance of 
denying some categorically  [*258]  needy individuals 
the same "scope" of medical assistance available to 
others under a state plan.

HN57[ ] Medical services are always, by nature, 
diagnosis-specific, and rarely are two diagnoses or 
medical histories exactly alike. Once we accept the 
principle that the comparability provision prohibits 
discrimination among individuals as well as groups, see 
42 C.F.R. § 440.240(b), it follows that that provision 
prohibits discrimination among individuals with the same 
medical needs stemming from different medical 
conditions. See Rolland v. Cellucci, 52 F. Supp. 2d 231, 
238 (D. Mass. 1999) (noting cases holding "that [**61]  
the comparability provision is violated if there is a 
disparity of treatment among the categorically needy 
even when those individuals have differing disabilities"); 
Parry By & Through Parry v. Crawford, 990 F. Supp. 
1250, 1257 (D. Nev. 1998) (holding that comparability 
provision prohibits denial of services to categorically 
needy individuals with different medical conditions but 
equivalent needs). To the extent that such a provision 
might be read simply as precluding discrimination 
among individuals with the very same medical 
conditions, indeed, it would simply govern the equitable 
administration of a state plan, not the formal terms of 
that plan, which are explicitly at issue in the prohibition. 
See 42 U.S.C. § 1396a(a)(10) ("A State plan for medical 

assistance must . . . provide . . . ."); 42 C.F.R. § 
440.240(b) ("The plan must provide that . . . .").

Accordingly, HN58[ ] we reject the suggestion that a 
state's definition of the purpose behind its medical 
services may, in and of itself, resolve a plaintiff's 
challenge under the comparability provision. Rather, any 
genuine enforcement of the Medicaid Act's 
comparability requirements must entail some 
independent judicial assessment of whether a state has 
made its services available to all categorically needy 
individuals with equivalent medical needs. See White, 
555 F.2d at 1150 (assessing [**62]  validity of state's 
judgment of comparative medical need). Where a state 
purports to have made a medical determination that a 
particular service is not a necessary or appropriate 
treatment for a particular condition, our review of that 
judgment would presumably be highly deferential.18 
Even then, however, our deference may be limited by 
the requirement that a state's determination bear some 
genuine relation to beneficiaries' medical needs. See 
Pashby v. Delia, 709 F.3d 307, 341 (4th Cir. 2013) 
(holding that comparability provision allows states to 
"provide[ ] different coverage to different categorically 
needy individuals . . . so long as th[at] coverage . . . 
bears a reasonable relation to the particular needs of 
the individual") (internal quotation marks omitted); 
White, 555 F.2d at 1150-51 (holding that "state's broad 
discretion to define the medical conditions for which 
treatment is 'necessary'" is limited by nexus to medical 
need).

The record in this case exemplifies how easily a state 
can amend its definitions of its medical services without 
any regard to beneficiaries' medical needs — and the 
propriety of some judicial oversight over those 
definitions. The Commissioner does not purport to have 
determined that orthopedic  [*259]  footwear or 
compression stockings are medically necessary to treat 
only the medical conditions to which he has restricted 
them, nor that individuals with those medical conditions 
have a more urgent medical need for those services. 
Indeed, the Commissioner concedes that such products 

18 If, for example, New York had decided to eliminate coverage 
of orthopedic footwear and compression stockings for such 
conditions as hammertoes and bunions, for which the 
Commissioner contends that such treatments are wasteful and 
medically unnecessary, we would be presented with quite a 
different case. The Commissioner, however, makes [**63]  no 
such argument about the conditions suffered by plaintiffs and 
the class they represent, and indeed concedes that the items 
in question are medically necessary to treat those conditions.
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may be equally necessary for plaintiffs as they are for 
covered beneficiaries. Rather, he explains that, as a 
cost-saving measure, New York has elected to provide 
those products only to the most common conditions for 
which they are medically necessary — thus denying 
coverage of those services not only to some individuals 
who do not genuinely need them, but also to some, 
such as plaintiffs, who do. The state then simply 
amended the [**64]  governing regulations to define the 
purpose of the treatments as coextensive with the 
coverage it had decided, for non-medical reasons, to 
provide. Such an ipse dixit cannot suffice to avoid the 
mandate of the comparability requirement.

HN59[ ] New York's coverage restrictions thus violate 
the plain text of § 1396a(a)(10)(B)(i) and § 440.240(b), 
denying categorically needy individuals comparable 
access to equally necessary medical services. The 
district court properly entered summary judgment in 
favor of plaintiffs on their claim under the comparability 
provision.

V. Anti-Disability Discrimination under the ADA and 
Rehabilitation Act

Fifth, plaintiffs claim that New York's restrictions on 
orthopedic footwear and compression stockings violate 
Title II of the ADA and § 504 of the Rehabilitation Act by 
excluding disabled individuals from public medical 
services on the basis of their disabilities, and violate the 
integration mandate of those statutes by placing 
plaintiffs at a substantial risk of requiring institutionalized 
care.19

HN60[ ] Both Title II of the ADA and § 504 of the 
Rehabilitation Act protect the rights of disabled 
individuals to participate in state-administered or funded 
services. Title II provides that "no qualified individual 
with a disability shall, by reason of such disability, be 
excluded from participation in or be denied the benefits 
of the services, programs, or activities of a public entity, 
or be subjected to discrimination by any such entity." 42 
U.S.C. § 12132. Similarly, § 504 provides that "[n]o 
otherwise qualified individual with a disability . . . shall, 
solely by reason of her or his disability, be excluded 
from the participation in, be denied the benefits of, or be 

19 Although our resolution of plaintiffs' comparability provision 
claim suffices to entitle the categorically needy plaintiffs to 
relief, we proceed to address plaintiffs' ADA and Rehabilitation 
claims because those challenges hold the [**65]  possibility of 
a scope of relief encompassing at least some of the medically 
needy.

subjected to discrimination under any program or 
activity receiving Federal financial assistance." 29 
U.S.C. § 794(a).

HN61[ ] Because the standards imposed by Title II on 
public entities are generally equivalent to those of § 504, 
we "treat claims under the two statutes identically" in 
most cases. Henrietta D. v. Bloomberg, 331 F.3d 261, 
272 (2d Cir. 2003). To state a prima facie claim under 
either provision, a plaintiff must establish "(1) that she is 
a qualified individual with a disability; (2) that she was 
excluded from participation in a public entity's services, 
programs or activities [**66]  or was otherwise 
discriminated against by a public entity; and (3) that 
such exclusion or discrimination was due to her 
disability." Fulton v. Goord, 591 F.3d 37, 43 (2d Cir. 
2009) (internal quotation marks and alterations 
omitted).20  [*260]  A plaintiff may base her 
discrimination claim on one of three theories of liability: 
disparate treatment, disparate impact, or failure to make 
a reasonable accommodation. Id.

The Commissioner does not dispute that at least some 
plaintiffs qualify as disabled individuals for the purposes 
of Title II and § 504. Nor does he dispute that New 
York's coverage restrictions on orthopedic footwear and 
compression stockings exclude those plaintiffs from 
access to public medical services on the basis of their 
medical conditions, effectively subjecting plaintiffs to 
disparate treatment within New York's Medicaid 
program.21 Accordingly, the sole question before us on 
appeal is whether New York's denial of necessary 
medical services to some disabled individuals on the 
basis of their medical conditions constitutes 
discrimination due to disability so as to violate the ADA 
and Rehabilitation Act.

The Commissioner insists that NYSDH's restrictions do 
not violate either Title II or § 504 because they do not 
discriminate against the disabled, but simply allocate 
limited state resources among disabled individuals. 

20 A plaintiff bringing a Rehabilitation Act claim must also 
establish that the defendant receives federal funding. 
Henrietta D., 331 F.3d at 272.

21 Although plaintiffs' [**67]  amended complaint alleges that 
New York's restrictions both discriminate on the basis of 
disability and fail to provide reasonable accommodations, see 
Joint App'x at 404-05, their appellate brief suggests that the 
latter ground is subsidiary to their primary argument, see 
Appellees' Br. at 58 n.18. We thus construe their brief as 
primarily pressing a disparate treatment claim.
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According to the Commissioner, the ADA and 
Rehabilitation Act prohibit discrimination against the 
disabled as compared to the able-bodied, but do not bar 
public entities from drawing distinctions among groups 
of the disabled themselves.22 HN62[ ] Courts, 
including this one, have held that the ADA does not bar 
unequal treatment of different disabilities, so long as 
disabled individuals are not denied services provided to 
the able-bodied on the basis of their disabilities. See, 
e.g., Traynor v. Turnage, 485 U.S. 535, 549, 108 S. Ct. 
1372, 99 L. Ed. 2d 618 (1988); Modderno v. King, 82 
F.3d 1059, 1062, 317 U.S. App. D.C. 255 (D.C. Cir. 
1996); Flight v. Gloeckler, 68 F.3d 61, 63-64 (2d Cir. 
1995); P.C. v. McLaughlin, 913 F.2d 1033, 1041 (2d Cir. 
1990).

Plaintiffs argue that a majority of the Supreme Court 
endorsed a broader view of discrimination under the 
ADA in Olmstead v. L.C. ex rel. Zimring, 527 U.S. 581, 
119 S. Ct. 2176, 144 L. Ed. 2d 540 (1999). We agree 
that it did, at least with respect to a program requiring 
persons with mental disabilities to receive care in an 
institutionalized setting, while allowing those with 
physical disabilities to receive similar services in a 
community setting.

More specifically, Olmstead unquestionably holds that 
HN63[ ] the "unjustified institutional isolation of 
persons with disabilities" is, in an of itself, a prohibited 
"form of discrimination." 527 U.S. at 600; see also id. at 
607  [*261]  (Stevens, J, concurring in part and 
concurring in the judgment) ("Unjustified 
disparate [**69]  treatment, in this case, 'unjustified 
institutional isolation,' constitutes discrimination under 
the Americans with Disabilities Act of 1990."); id. at 613-
14 (Kennedy, J, concurring in judgment) ("I deem it 
relevant and instructive that Congress in express terms 
identified the 'isolat[ion] and segregat[ion]' of disabled 

22 The Commissioner also suggests that plaintiffs cannot 
prevail on their Title II claim because they have provided no 
evidence that New York's coverage [**68]  restrictions were 
motivated by animus against disabled individuals. While 
claims for damages under Title II require proof of 
discriminatory animus, claims for injunctive relief demand no 
such showing. See Garcia v. S.U.N.Y. Health Scis. Ctr. of 
Brooklyn, 280 F.3d 98, 115 (2d Cir. 2001) ("[O]ur holding that 
private damage claims under Title II require proof of 
discriminatory animus or ill will based on disability does not 
affect . . . actions by private individuals for injunctive relief . . . 
."). Because plaintiffs seek injunctive rather than monetary 
relief, they need not establish discriminatory animus to 
succeed on their claim.

persons by society as a 'for[m] of discrimination' and 
noted that discrimination against the disabled 'persists in 
such critical areas as . . . institutionalization.'" 
(alterations in original) (citations omitted)).

Justice Ginsburg, writing in Olmstead, reached that 
conclusion over the state's objection that "discrimination 
necessarily requires uneven treatment of similarly 
situated individuals," and that the plaintiffs had not 
identified a "comparison class" of similarly-situated non-
disabled individuals "given preferential treatment," id. at 
598 (internal quotation marks omitted); cf. Henrietta D., 
331 F.3d at 277 (holding, in context of reasonable 
accommodations claim, that evidence "that a disability 
makes it difficult for a plaintiff to access benefits . . . is 
sufficient to sustain a claim," regardless of comparative 
treatment of others).23 Indeed, in Amundson ex rel. 
Amundson v. Wisconsin Dep't of Health Services, 721 
F.3d 871 (7th Cir. 2013), the Seventh Circuit observed 
that "'discrimination' as used in § 12132 includes . . . 
undue institutionalization [**70]  of disabled persons, no 
matter how anyone else is treated." Id. at 874 (emphasis 
in original).

In this case, HN64[ ] New York's plan amendments 
restrict coverage of orthopedic footwear and 
compression stockings for disabled persons to a narrow 
set of medical conditions. Any disabled persons who do 

23 In a prior case, this Court has suggested that the relevant 
portions of Justice Ginsburg's opinion in Olmstead reflect the 
views of only a plurality. See Henrietta D., 331 F.3d at 276. 
The Olmstead opinion itself characterizes the portions of 
Justice Ginsburg's opinion discussing the scope of 
"discrimination" under the ADA as representing the opinion of 
the Court. See Olmstead, 527 U.S. at 587 (noting that Justice 
Ginsburg delivered the opinion of the Court with respect to 
Part III-A). Whether everything in Part III-A in fact carries the 
endorsement of a majority of the Justices depends on whether 
one reads Justice Stevens's concurring opinion as turning 
solely on his view that "'unjustified institutional isolation' 
constitutes discrimination under the Americans with 
Disabilities Act of 1990." See id. at 607 (Stevens, J., 
concurring in part and concurring in the judgment). Indeed, 
Justice Stevens pinpointed the specific part of Justice 
Ginsburg's opinion, id., citing id. at 600-01, which rested 
largely on the effect of such unjustified isolation and the fact 
that, unlike § 504 of the Rehabilitation Act, the ADA contains 
an "express recognition [of the fact] that isolation or 
segregation of persons with disabilities [**71]  is a form of 
discrimination," id. at 600 n.11 (majority opinion). For the 
reasons set forth below, we need not delve further into this 
question and we leave for another day the issue of whether 
the ADA bans all forms of intra-class discrimination.
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not happen to suffer from those enumerated ailments 
are thus denied access to medically necessary 
assistance directly on the grounds of their disabling 
conditions. It is undisputed that at least some of the 
plaintiffs suffer from disabilities, which could be 
ameliorated by the services New York now denies to 
them, and that, without those services, would lead to 
their institutionalization. By subjecting those plaintiffs to 
an increased risk of institutionalization, New York's 
coverage restrictions "exclude[ ] [disabled persons] from 
participation in a public entity's services . . . due to [their] 
disability." Fulton, 591 F.3d at 43 (internal quotation 
marks omitted); 42 U.S.C. § 12132 (prohibiting 
discrimination against disabled individuals "by reason of 
[their]  [*262]  disability"); 29 U.S.C. § 794(a) (prohibiting 
discrimination [**72]  against disabled individuals "solely 
by reason of [their] disability").

As the Supreme Court held in Olmstead, this conclusion 
follows in substantial part from the "integration 
mandate," which is consistent with the "concept of 
discrimination advanced in the ADA." 527 U.S. at 598; 
see HN65[ ] 42 U.S.C. § 12101(a)(2) ("[H]istorically, 
society has tended to isolate and segregate individuals 
with disabilities, and, despite some improvements, such 
forms of discrimination against individuals with 
disabilities continue to be a serious and pervasive social 
problem."); § 12101(a)(5) ("[I]ndividuals with disabilities 
continually encounter various forms of discrimination, 
including . . . segregation . . . "). Promulgated by the 
Department of Justice ("DOJ") pursuant to its 
enforcement powers under Title II of the ADA, the 
integration mandate provides that a public entity must 
"administer services, programs, and activities in the 
most integrated setting appropriate to the needs of 
qualified individuals with disabilities." 28 C.F.R. § 
35.130(d). The "most integrated setting appropriate" is 
the "setting that enables individuals with disabilities to 
interact with non-disabled persons to the fullest extent 
possible." Olmstead, 527 U.S. at 592 (internal quotation 
marks omitted).24

In Olmstead, HN66[ ] the Supreme Court interpreted 

24 Although the integration mandate appears only in 
DOJ's [**73]  implementing regulations for the ADA, see 28 
C.F.R. § 35.130 (drawing authority from 42 U.S.C. § 12134), 
we have recognized that its theory of liability also supports a 
discrimination claim under the Rehabilitation Act. See 
Disability Advocates, Inc. v. N.Y. Coal. for Quality Assisted 
Living, Inc., 675 F.3d 149, 152 (2d Cir. 2012); see also 
Frederick L. v. Dep't of Pub. Welfare, 364 F.3d 487, 490 & n.2 
(3d Cir. 2004).

the integration mandate to mean that the "unjustified 
isolation" of disabled individuals in institutionalized care 
facilities constitutes discrimination on the basis of 
disability under the ADA. 527 U.S. at 597. As the Court 
observed, the "unjustified institutional isolation" of 
disabled persons both "perpetuates unwarranted 
assumptions that persons so isolated are incapable or 
unworthy of participating in community life," and 
"severely diminishes [their] everyday life activities." Id. at 
600-01. To avoid such damaging repercussions, the 
integration mandate thus requires a state to provide 
community-based treatment for disabled persons when 
(1) "the State's treatment professionals determine that 
such placement is appropriate," (2) "the affected 
persons do not oppose such treatment," and (3) "the 
placement can be reasonably accommodated, taking 
into account the resources available to the State and the 
needs of others with [similar] disabilities." Id. at 607.

Following the Supreme Court's [**74]  decision, DOJ 
announced its view that the disability discrimination 
claim recognized in Olmstead is not limited to 
individuals already subject to unjustified isolation, but 
also "extend[s] to persons at serious risk of 
institutionalization or segregation." U.S. Dep't of Justice, 
Statement of the Department of Justice on Enforcement 
of the Integration Mandate of Title II of the Americans 
with Disabilities Act and Olmstead v. L.C., Q.6 (last 
updated June 22, 2011), [hereinafter "DOJ Statement"], 
available at www.ada. gov/olmstead/q&a_olmstead.htm 
. As the Department explained, HN67[ ] a plaintiff 
"need not wait until the harm of institutionalization or 
segregation occurs or is imminent" in order to bring a 
claim under the ADA. Id. Rather, a plaintiff establishes a 
"sufficient risk of institutionalization  [*263]  to make out 
an Olmstead violation if a public entity's failure to 
provide community services . . . will likely cause a 
decline in health, safety, or welfare that would lead to 
the individual's eventual placement in an institution." Id. 
(emphasis added). Because the integration mandate "is 
a creature of the [DOJ's] own regulations," DOJ's 
interpretation of that provision is "controlling unless 
plainly [**75]  erroneous or inconsistent with the 
regulation." Auer v. Robbins, 519 U.S. 452, 461, 117 S. 
Ct. 905, 137 L. Ed. 2d 79 (1997) (internal quotation 
marks omitted).25

25 The other amicus brief filed on behalf of the United States in 
this case, submitted by DOJ and addressing plaintiffs' ADA 
and Rehabilitation Act claims, similarly embraces this position. 
See U.S. Department of Justice Amicus Br.
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Unsurprisingly, against this backdrop, HN68[ ] courts 
of appeals applying the disability discrimination claim 
recognized in Olmstead have consistently held that the 
risk of institutionalization can support a valid claim under 
the integration mandate. See Pashby, 709 F.3d at 322 
(4th Cir. 2013) (holding that plaintiffs may raise 
successful ADA and Rehabilitation Act claims "because 
they face a risk of institutionalization"); M.R. v. Dreyfus, 
697 F.3d 706, 720 (9th Cir. 2012) (recognizing violation 
where plaintiffs established that "reduced access to 
personal care services will place them at serious risk of 
institutionalization"); Radaszewski ex rel. Radaszewski 
v. Maram, 383 F.3d 599, 608 (7th Cir. 2004) 
(recognizing violation where state's actions "portend[ ] . . 
. unjustified institutional isolation" (internal quotation 
marks omitted));26 Fisher v. Okla. Health Care Auth., 
335 F.3d 1175, 1181-82 (10th Cir. 2003) (holding that 
Olmstead does not require a disabled person to submit 
to institutionalization when "imperiled with segregation" 
due to a state policy). As the Tenth Circuit has 
observed, "nothing in the plain language [**76]  of the 
[integration mandate]" nor "in the Olmstead decision 
supports a conclusion that institutionalization is a 
prerequisite to enforcement." Fisher, 335 F.3d at 1181. 
To the contrary, the ADA's protections "would be 
meaningless if plaintiffs were required to segregate 
themselves by entering an institution before they could 
challenge an allegedly discriminatory law or policy," id. 
— not least, since "[i]nstitutionalization sometimes 
proves irreversible," Dreyfus, 697 F.3d at 735.

HN69[ ] We find DOJ's and our sister circuits' 
interpretation of Olmstead both consistent with the 
integration mandate and well-reasoned, and we adopt it 
as our own. We thus hold that a plaintiff may state a 
valid claim for disability discrimination by demonstrating 

26 Contrary to the Commissioner's assertion, the Seventh 
Circuit's opinion in Amundson ex rel. Amundson v. Wisconsin 
Department of Health Services., 721 F.3d 871 (7th Cir. 2013), 
does not hold otherwise. In Amundson, plaintiffs claimed that 
Wisconsin's reduction in group care reimbursements violated 
the integration mandate by forcing them out of their preferred 
group homes, but they produced no evidence that the new 
rate was insufficient for admission into other integrated 
facilities. Id. at 873-74. Absent any showing that plaintiffs had 
either "been placed in an institution" or were unable to "find 
another group home willing to accept the level of 
reimbursement," the Seventh Circuit dismissed their claim as 
unripe. Id. at 874. As Radaszewski demonstrates, however, 
the Seventh Circuit has acknowledged that a genuine risk of 
institutionalization may support a claim under the integration 
mandate. See [**77]  383 F.3d at 608.

that the defendant's actions pose a serious risk of 
institutionalization for disabled persons. In this case, 
plaintiffs attest — and the Commissioner does not 
dispute — that New York's restrictions on medically 
necessary orthopedic footwear and compression 
stockings will  [*264]  severely exacerbate their 
ailments, putting them at a substantial risk of requiring 
institutionalized care. That showing establishes an injury 
sufficient to carry plaintiffs' integration mandate claim.

Because the "State's responsibility, once it provides 
community-based treatment to qualified persons with 
disabilities, is not boundless," a state may be able to 
"resist modifications that entail a 'fundamenta[l] 
alter[ation]' of the States' services and programs." 
Olmstead, 527 U.S. at 603, quoting 28 CFR § 
35.130(b)(7), (alteration in original); see Fisher, 335 
F.3d at 1182-83. We need not decide whether a state 
can claim a fundamental alteration as a defense to an 
integration mandate claim, as opposed to a reasonable 
modifications claim, because the Commissioner [**78]  
here does not does not suggest that covering 
compression stockings and orthopedic shoes would 
cause a fundamental alteration to the State's program.

The Commissioner does insist, however, that even 
assuming that a substantial risk of institutionalization 
may violate the integration mandate, the plaintiffs 
cannot prevail on their claim in this case, which involves 
purely optional services under New York's Medicaid 
program. Since New York could permissibly eliminate 
coverage of all orthopedic footwear and compression 
stockings, and thus leave plaintiffs with the same risk of 
institutionalization, without violating either the Medicaid 
Act or the ADA, the Commissioner argues that New 
York's decision to provide those benefits to only select 
recipients cannot be seen to "create" any such risk.

HN70[ ] New York's conceded discretion to decide 
whether to provide coverage of orthopedic footwear and 
compression stockings under the Medicaid Act, 
however, does not affect its duty to provide those 
services in a non-discriminatory manner under the ADA. 
A state's duties under the ADA are wholly distinct from 
its obligations under the Medicaid Act. The Medicaid Act 
aims to provide comprehensive but resource-
conscious [**79]  medical care to needy individuals, a 
goal that it effects by mandating different levels of 
assistance for different populations. See generally 42 
U.S.C. § 1396a. By contrast, the ADA reflects a 
"national mandate for the elimination of discrimination 
against individuals with disabilities." Id. § 12101(b)(1). 
Accordingly, although the ADA cannot and does not 

821 F.3d 231, *263; 2016 U.S. App. LEXIS 5491, **75
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"require[ ] States to provide a certain level of benefits to 
individuals with disabilities," it can and does require 
states to "adhere to the ADA's nondiscrimination 
requirement with regard to the services they in fact 
provide." Olmstead, 527 U.S. at 603 n.14 (internal 
quotation marks omitted). As we noted in Rodriguez, 
HN71[ ] "it is not our role to determine what Medicaid 
benefits New York must provide," but rather to 
"determine whether New York discriminates on the 
basis of a . . . disability with regard to the benefits it 
does provide." 197 F.3d at 619.

So long as New York continues to provide coverage of 
orthopedic footwear and compression stockings under 
its Medicaid plan, it cannot deny such services only to 
certain disabled beneficiaries, with the effect of placing 
those disabled persons at substantial risk of 
institutionalization, because such a denial subjects 
plaintiffs to unjustified isolation on the [**80]  basis of 
their disabilities in violation of the integration mandate. 
Since the Commissioner does not dispute the validity of 
plaintiffs' claim with regard to the remaining Olmstead 
factors, plaintiffs are entitled to summary judgment on 
their integration mandate claim.

VI. Remedies

Finally, we come to the question of remedy. In the 
proceedings below, the district  [*265]  court certified 
plaintiffs' class action on behalf of all "current and future 
New York State Medicaid recipients for whom 
Defendant has directly or indirectly failed to provide 
coverage for medically necessary orthopedic footwear 
and compression stockings as a result of [the 2011 
restrictions]." Joint App'x at 415. The court subsequently 
entered a permanent injunction prohibiting NYSDH and 
its agents from enforcing those coverage restrictions 
against any beneficiaries under New York's Medicaid 
plan.

The breadth of that remedy depended largely on the 
district court's ruling in favor of plaintiffs on their 
reasonable standards claim — a ruling that would have 
precluded NYSDH from enforcing its coverage 
restrictions against any and all beneficiaries. With that 
claim now resolved in favor of the Commissioner, 
however, plaintiffs' remaining successful [**81]  claims 
do not compel such sweeping relief. Without exception, 
the provisions on which plaintiffs have prevailed entail 
remedies that are either more modest or benefit smaller 
subsets of the plaintiff class. Plaintiffs' success under 
the comparability provision precludes New York from 
restricting coverage of orthopedic footwear and 
compression stockings only as to the categorically 

needy, not the medically needy. Plaintiffs' success on 
their ADA and Rehabilitation Act claims precludes New 
York from denying coverage only to beneficiaries with 
medical conditions that qualify as "disabilities" within the 
meaning of those statutes and are at risk of 
institutionalization. And plaintiffs' successful due 
process provision claim simply obliges New York to 
provide written notice to affected beneficiaries prior to 
implementing its new restrictions, rather than prohibiting 
New York from implementing those restrictions 
altogether.

Accordingly, while we affirm the district court's grants of 
summary judgment to plaintiffs on their claims under the 
comparability provision, the due process provision, and 
the anti-discrimination provision of the ADA and 
Rehabilitation Act, we must remand the case to [**82]  
allow the district court to craft a remedy more 
appropriately tailored to those claims. See Patsy's 
Italian Rest., Inc. v. Banas, 658 F.3d 254, 272 (2d Cir. 
2011) (HN72[ ] "[I]njunctive relief should be narrowly 
tailored to fit specific legal violations." (internal quotation 
marks omitted)). In so doing, the court should 
reconsider both the proper breadth of the class 
certification and appropriate scope of injunctive relief.

CONCLUSION

For the foregoing reasons, the district court's judgment 
is VACATED as to plaintiffs' claims under the Medicaid 
Act's reasonable standards provision and AFFIRMED as 
to plaintiffs' claims under the home health services, due 
process, the comparability provisions of the Act, and 
under Title II of the ADA and § 504 of the Rehabilitation 
Act. The injunction issued by the district court is 
VACATED and the case is REMANDED to the district 
court for reconsideration of appropriate relief.

End of Document
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Case Summary

Overview
HOLDINGS: [1]-Where the Department of Education 
(DOE) found that a school district's policy prohibiting a 
transgender elementary school girl from using the girls' 
restroom impermissibly discriminated on the basis of 
sex in violation of Title IX, a court lacked jurisdiction 
over the district's suit to enjoin the DOE and others on 
the basis that they violated the APA and the constitution 
because Congress established a specific enforcement 

scheme for Title IX, which prohibited the district from 
seeking judicial review before enforcement any action 
occurred; [2]-The intervening girl was entitled to a Fed. 
R. Civ. P. 65 preliminary injunction because her 
testimony that she felt stigmatized and isolated when 
she was forced to use a separate bathroom and 
otherwise not treated as a girl showed irreparable injury, 
and she was likely to succeed on her Title IX and Equal 
Protection claims.

Outcome
Motion granted.

LexisNexis® Headnotes

Education Law > ... > Gender & Sex 
Discrimination > Title IX > Protected Individuals

Education Law > ... > Gender & Sex 
Discrimination > Title IX > Scope of Title IX

HN1[ ]  Title IX, Protected Individuals

Title IX of the Education Amendments of 1972 (Title IX) 
provides that no person shall, on the basis of sex, be 
excluded from participation in, be denied the benefits of, 
or be subjected to discrimination under any education 
program or activity receiving Federal financial 
assistance. 20 U.S.C.S. § 1681(a). Title IX also 
specifies that nothing in the statute shall be construed to 
prohibit any educational institution receiving funds under 
this Act, from maintaining separate living facilities for the 
different sexes. 20 U.S.C.S. § 1686. The U.S. 
Department of Education has promulgated regulations 
clarifying that a recipient of federal funds may provide 
separate toilet, locker room, and shower facilities on the 
basis of sex, but such facilities provided for students of 
one sex shall be comparable to such facilities for 
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students of the other sex. 34 C.F.R. § 106.33.

Civil Procedure > Appeals > Amicus Curiae

Civil Procedure > Judicial 
Officers > Judges > Discretionary Powers

HN2[ ]  Appeals, Amicus Curiae

Leave to participate as amicus curiae is a privilege 
within the sound discretion of the courts.

Civil Procedure > ... > Injunctions > Grounds for 
Injunctions > Balance of Hardships

Civil Procedure > Judicial 
Officers > Judges > Discretionary Powers

Civil Procedure > ... > Injunctions > Grounds for 
Injunctions > Likelihood of Success

Civil Procedure > ... > Injunctions > Grounds for 
Injunctions > Irreparable Harm

Civil Procedure > ... > Injunctions > Grounds for 
Injunctions > Public Interest

HN3[ ]  Grounds for Injunctions, Balance of 
Hardships

The test to determine whether injunctive relief is 
appropriate under Fed. R. Civ. P.  65 requires a court to 
weigh the following factors: (1) whether the movant has 
a substantial likelihood of success on the merits; (2) 
whether there is a threat of irreparable injury to the 
movant without the injunction; (3) whether issuance of 
the injunction would cause substantial harm to others; 
and (4) whether the public interest would be served by 
granting injunctive relief.  These four factors guide the 
discretion of the district court, but they do not establish a 
rigid and comprehensive test for determining the 
appropriateness of preliminary injunctive relief. Whether 
the combination of the factors weighs in favor of issuing 
injunctive relief in a particular case is left to the 
discretion of the district court.

Civil Procedure > ... > Injunctions > Grounds for 
Injunctions > Irreparable Harm

Evidence > Burdens of Proof > Allocation

Civil 
Procedure > Remedies > Injunctions > Preliminary 
& Temporary Injunctions

HN4[ ]  Grounds for Injunctions, Irreparable Harm

While the proof required for the plaintiff to obtain a 
preliminary injunction is much more stringent than the 
proof required to survive a summary judgment motion, a 
party is not required to prove his case in full at a 
preliminary injunction hearing and the findings of fact 
and conclusions of law made by a court granting the 
preliminary injunction are not binding at trial on the 
merits. A plaintiff has the burden of establishing a clear 
case of irreparable injury and of convincing the court 
that the balance of injury favors the granting of the 
injunction.

Education Law > ... > Gender & Sex 
Discrimination > Title IX > Enforcement of Title IX

HN5[ ]  Title IX, Enforcement of Title IX

After an investigation, if the Office of Civil Rights (OCR) 
of the Department of Education finds a school district in 
violation of Title IX of the Education Amendments of 
1972, 20 U.S.C.S. § 1681 et seq., and cannot obtain 
voluntary compliance from the district, OCR may seek 
compliance in one of two ways. First, it may initiate 
administrative proceedings to withhold federal funds 
from the school district. 20 U.S.C.S. § 1682; 34 C.F.R. § 
100.8(c). A district is entitled to a hearing before an 
administrative law judge followed by an administrative 
appeal and discretionary review by the Secretary of 
Education. 34 C.F.R. § 100.10(a), (e). A district may 
then seek review of an adverse decision in the 
appropriate court of appeals. 20 U.S.C.S. § 1683; 20 
U.S.C.S. § 1234g(a)-(b). Alternatively, instead of 
initiating administrative proceedings, OCR may refer the 
matter to the U.S. Department of Justice to commence a 
civil action in the appropriate federal district court to 
enjoin further violations. 34 C.F.R. § 100.8(a); 20 
U.S.C.S. § 1682.

Governments > Legislation > Interpretation

Governments > Legislation > Statutory Remedies & 
Rights
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HN6[ ]  Legislation, Interpretation

Whether a statute is intended to preclude initial judicial 
review is determined from the statute's language, 
structure, purpose, legislative history, and the 
opportunity provided for meaningful review of the 
claims.

Education Law > ... > Gender & Sex 
Discrimination > Title IX > Enforcement of Title IX

HN7[ ]  Title IX, Enforcement of Title IX

When an action is "otherwise subject to judicial review," 
no additional judicial review is available under 20 
U.S.C.S. § 1683.

Administrative Law > Judicial 
Review > Reviewability > Preclusion

HN8[ ]  Reviewability, Preclusion

If specific statutes relating to programs receiving federal 
assistance afford review of agency action, then review 
under the Administrative Procedure Act, 5 U.S.C.S. §§ 
551 et seq., 701 et seq., is not available.

Education Law > ... > Gender & Sex 
Discrimination > Title IX > Enforcement of Title IX

Education Law > ... > Gender & Sex 
Discrimination > Title IX > Proof of Discrimination

HN9[ ]  Title IX, Enforcement of Title IX

In Cannon v. University of Chicago, the U.S. Supreme 
Court held that Title IX of the Education Amendments of 
1972 (Title IX), 20 U.S.C.S. § 1681 et seq., affords an 
implied private right of action to victims of discrimination. 
To succeed on a Title-IX discrimination claim, a plaintiff 
must show: (1) that she was excluded from participation 
in an education program because of her sex; (2) that the 
educational institution received federal financial 
assistance at the time of the exclusion; and (3) that the 
discrimination harmed her.

Education Law > ... > Gender & Sex 

Discrimination > Title IX > Scope of Title IX

HN10[ ]  Title IX, Scope of Title IX

The regulation pertaining to "education programs or 
activities" provides that in providing any aid, benefit, or 
service to a student, a recipient shall not, on the basis of 
sex: (2) Provide different aid, benefits, or services or 
provide aid, benefits, or services in a different manner; 
or (7) Otherwise limit any person in the enjoyment of 
any right, privilege, advantage, or opportunity. 34 C.F.R. 
§ 106.31(b). Access to a communal school bathroom 
constitutes an "aid, benefit, or service" or a "right, 
privilege, advantage, or opportunity." Access to the 
bathroom is thus an education program or activity under 
Title IX of the Education Amendments of 1972, 20 
U.S.C.S. § 1681 et seq.

Education Law > ... > Gender & Sex 
Discrimination > Title IX > Enforcement of Title IX

Education Law > ... > Gender & Sex 
Discrimination > Title IX > Scope of Title IX

HN11[ ]  Title IX, Enforcement of Title IX

Title IX of the Education Amendments of 1972 (Title IX) 
authorizes implementing agencies to issue rules, 
regulations, or orders of general applicability which shall 
be consistent with achievement of the objectives of the 
statute. 20 U.S.C.S. § 1682. Title IX's implementing 
regulations permit schools to provide separate toilet, 
locker room, and shower facilities on the basis of sex so 
long as the facilities provided for students of one sex are 
comparable to facilities provided for students of the 
other sex. 34 C.F.R. § 106.33; 28 C.F.R. § 54.410. Title 
IX does not define "sex" in either the statute or the 
regulations, and the regulations are silent as to how to 
determine a transgender student's sex for purposes of 
access to bathrooms, locker rooms, and shower 
facilities.

Administrative Law > Judicial Review > Standards 
of Review > Rule Interpretation

HN12[ ]  Standards of Review, Rule Interpretation

Auer requires courts to give controlling weight to an 
agency's interpretation of its own regulation provided 
that the regulation is ambiguous and the agency's 
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interpretation is not plainly erroneous or inconsistent 
with the regulation. Auer deference is not appropriate, 
however, when there is reason to suspect that the 
agency's interpretation does not reflect the agency's fair 
and considered judgment on the matter in question, for 
instance, when the agency's interpretation conflicts with 
a prior interpretation or appears to be nothing more than 
a convenient litigation position or post hoc 
rationalization advanced to defend past agency action 
against attack.

Administrative Law > Judicial Review > Standards 
of Review > Rule Interpretation

HN13[ ]  Standards of Review, Rule Interpretation

In deciding whether Auer deference is warranted, a 
court must first determine whether the statute and its 
implementing regulations are ambiguous, that is, 
whether the language at issue has a plain and 
unambiguous meaning with regard to the particular 
dispute in the case. Whether the language is ambiguous 
depends on the language itself, the specific context in 
which that language is used, and the broader context of 
the statute as a whole.

Civil Procedure > US Supreme Court 
Review > Jurisdiction on Certiorari

Governments > Courts > Judicial Precedent

HN14[ ]  US Supreme Court Review, Jurisdiction 
on Certiorari

A grant of certiorari, much less a stay of a mandate 
pending a decision on certiorari, does not itself change 
the law. Unless the U.S. Supreme Court rules 
otherwise, circuit court precedent binds district courts in 
the circuit on questions of law.

Administrative Law > Judicial Review > Standards 
of Review > Deference to Agency Statutory 
Interpretation

Administrative Law > Judicial Review > Standards 
of Review > Rule Interpretation

HN15[ ]  Standards of Review, Deference to 
Agency Statutory Interpretation

An agency's view need not be the best or most natural 
one by grammatical or other standards. Rather, the 
agency's view need be only reasonable to warrant 
deference.

Constitutional Law > Equal Protection > Gender & 
Sex

Constitutional Law > Equal Protection > Judicial 
Review > Standards of Review

Constitutional Law > Equal Protection > Nature & 
Scope of Protection

HN16[ ]  Equal Protection, Gender & Sex

Under the familiar tiers-of-scrutiny framework in cases 
arising under the Equal Protection Clause of the 
Fourteenth Amendment, the actions of a governmental 
entity that discriminates on the basis of sex are subject 
to heightened scrutiny. State entities may not exclude 
qualified individuals based on fixed notions concerning 
the roles and abilities of males and females. Therefore, 
generalizations about the way women are, estimates of 
what is appropriate for most women, no longer justify 
denying opportunity to women whose talent and 
capacity place them outside the average description. 
Accordingly, the U.S. Supreme Court has consistently 
held that a party who seeks to defend discriminatory 
classifications on the basis of sex must offer an 
exceedingly persuasive justification for that 
classification. The government must show at least that 
the challenged classification serves important 
governmental objectives and that the discriminatory 
means employed are substantially related to the 
achievement of those objectives. The governmental 
interests enumerated must be real, as opposed to 
merely speculative. If the governmental action at issue 
does not concern a suspect or quasi-suspect 
classification, such as sex, however, a court will uphold 
it so long as it bears a rational relation to some 
legitimate end.

Constitutional Law > Equal Protection > Gender & 
Sex

Constitutional Law > Equal Protection > Nature & 
Scope of Protection

Constitutional Law > Equal Protection > Judicial 
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Review > Standards of Review

HN17[ ]  Equal Protection, Gender & Sex

Smith supports a conclusion that transgender 
individuals are a quasi-suspect class because 
discrimination against them is discrimination on the 
basis of sex.

Constitutional Law > Equal Protection > Nature & 
Scope of Protection

Constitutional Law > Equal Protection > Judicial 
Review > Standards of Review

HN18[ ]  Equal Protection, Nature & Scope of 
Protection

The U.S. Supreme Court employs the following four 
factors to determine whether a new classification 
requires heightened scrutiny: (1) whether the class has 
been historically subjected to discrimination; (2) whether 
the class has a defining characteristic that frequently 
bears no relation to ability to perform or contribute to 
society; (3) whether the class exhibits obvious, 
immutable, or distinguishing characteristics that define 
them as a discrete group; and (4) whether the class is a 
minority or politically powerless.

Civil Procedure > ... > Injunctions > Grounds for 
Injunctions > Irreparable Harm

HN19[ ]  Grounds for Injunctions, Irreparable Harm

Irreparable harm for injunctive relief is presumed as a 
matter of law when a moving party shows that a 
constitutional right is being threatened or impaired. Loss 
of First Amendment freedoms, for even minimal periods 
of time, unquestionably constitutes irreparable injury. 
And there is likewise a presumption of an irreparable 
injury when a plaintiff has shown a violation of a civil 
rights statute.

Civil Procedure > ... > Injunctions > Grounds for 
Injunctions > Public Interest

HN20[ ]  Grounds for Injunctions, Public Interest

For purposes of injunctive relief, it is always in the public 

interest to prevent the violation of a party's constitutional 
rights.
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Opinion

 [*854]  OPINION & ORDER

Jane Doe, an eleven-year-old transgender girl, seeks to 
use the girls' restroom at Highland Elementary School. 
Highland will not permit her to do so. After an 
investigation, the Office of Civil Rights ("OCR") of the 
Department of Education ("DOE") found that Highland's 
policy impermissibly discriminated against Jane on the 
basis of her sex in violation of Title IX of the Education 
Amendments of 1972. Highland now asks this Court to 
enjoin DOE and the Department [**4]  of Justice ("DOJ") 
from enforcing the antidiscrimination provisions of Title 
IX against Highland. Jane Doe, in turn, asks the Court to 
enjoin Highland's policy and order Highland to permit 
her to use the girls' restroom and otherwise treat her as 
a girl. For the reasons that follow, the Court DENIES 
Highland's Motion for Preliminary Injunction and 
GRANTS Jane Doe's Motion for Preliminary Injunction.

I. BACKGROUND

A. Statutory and Regulatory Background

HN1[ ] Title IX provides that no person "shall, on the 
basis of sex, be excluded from participation in, be 
denied the benefits of, or be subjected to discrimination 
under any education program or activity receiving 
Federal financial assistance." 20 U.S.C. § 1681(a). Title 
IX also specifies that nothing in the statute "shall be 
construed to prohibit any educational institution 
receiving funds under this Act, from maintaining 
separate living facilities for the different sexes." Id. § 
1686. The DOE has promulgated regulations clarifying 
that a recipient of federal funds "may provide separate 
toilet, locker room, and shower facilities on the basis of 
sex, but such facilities provided for students of one sex 
shall be comparable to such facilities for students of the 
other sex." [**5]  34 C.F.R. § 106.33.

Over the past several years, DOE has issued several 
guidance documents explaining the agency's 
interpretation of Title IX and its implementing regulations 
with respect to transgender students. In a 2010 Dear 
Colleague Letter, a guidance document explaining 
DOE's interpretation of Title IX, OCR wrote that Title IX 
"protect[s] all students, including . . . transgender 
 [*855]  . . . students, from sex discrimination." (10/26/10 
Dear Colleague Letter, Doc. 33-1 at 8.) In April 2014, 
OCR issued a "significant guidance document" stating 
that "Title IX's sex discrimination prohibition extends to 
claims of discrimination based on gender identity or 
failure to conform to stereotypical notions of masculinity 
or femininity." (Questions and Answers on Title IX and 
Sexual Violence, Doc. 33-2 at B-2.) In December 2014, 
OCR published further guidance clarifying that "[u]nder 
Title IX, a recipient generally must treat transgender 
students consistent with their gender identity in all 
aspects of the planning, implementation, enrollment, 
operation, and evaluation of single-sex classes." 
(Questions and Answers on Title IX and Single-Sex 
Elementary and Secondary Classes and Extracurricular 
Activities, Doc. 33-3 at 25.) In April [**6]  2015, OCR 
issued a Title IX Resource Guide, which stated that 
schools should "help ensure that transgender students 
are treated consistent with their gender identity in the 
context of single-sex classes." (Resource Guide, Doc. 
33-4 at 21-22.) Most recently, on May 13, 2016, DOJ 
and DOE issued joint guidance that "[w]hen a school 
provides sex-segregated activities and facilities, 
transgender students must be allowed to participate in 
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such activities and access such facilities consistent with 
their gender identity." (Dear Colleague Letter on 
Transgender Students, Doc. 33-5 at 3.) The letter also 
clarified that "[h]arassment that targets a student based 
on gender identity, transgender status, or gender 
transition is harassment based on sex, and the 
Departments enforce Title IX accordingly." (Id. at 2.)

B. Factual Background

Jane Doe is an eleven-year-old transgender girl who is 
enrolled in the fifth grade at Highland Elementary 
School. Jane, who was assigned male at birth, has 
communicated to her family that she is female since she 
was four years old. (Declaration of Joyce Doe, Doc. 35-
2 at ¶ 2.) After her parents sought out the advice of 
medical and mental health professionals, Jane was 
diagnosed with gender dysphoria. [**7]  (Id. at ¶ 4; 
Declaration of Lourdes Hill, Doc. 36-2 at ¶ 5.) According 
to Diane Ehrensaft, a developmental and clinical 
psychologist who specializes in working with children 
and adolescents with gender dysphoria, gender 
dysphoria is "the medical diagnosis for the severe and 
unremitting emotional pain resulting from th[e] 
incongruity" between one's gender identity and the sex 
he or she was assigned at birth. (Declaration of Diane 
Ehrensaft, Ph.D, Doc. 35-4 at ¶¶ 23-24.) Jane's health 
care providers recommended that she socially transition 
to treat her gender dysphoria. (Hill Decl., Doc. 36-2 at ¶ 
7.) "Social transition" involves "changes that bring the 
child's outer appearance and lived experience into 
alignment with the child's core gender," including 
"changes in clothing, name, pronouns, and hairstyle." 
(Ehrensaft Decl., Doc. 35-4 at ¶ 27.)

When Jane began kindergarten at Highland Elementary, 
she used a traditionally male name and was listed as 
male in school records. (Compl., Doc. 1 at ¶¶ 61-63.) In 
2012, however, Jane's parents, Joyce and John Doe, 
helped her socially transition by obtaining appropriate 
clothing and a legal name change, treating her as their 
daughter, and asking others [**8]  to treat her likewise. 
(Joyce Doe Decl., Doc. 35-2 at ¶ 5.) According to Joyce, 
Jane immediately began to feel more joyful, at ease with 
herself, and less angry. (Id. at ¶ 6.) That summer, before 
she started first grade, Joyce informed Defendant 
Shawn Winkelfoos, the principal of Highland 
Elementary, that Jane had socially transitioned and 
asked that the School District treat her as female, permit 
her to use the girls' restroom, and ensure that her 
school records  [*856]  reflected her chosen name and 
correct gender marker. (Id. at ¶¶ 7-8; Compl., Doc. 1 at 

¶ 66.) Winkelfoos denied her request to permit Jane to 
use the girls' restroom and to change the records to 
reflect her female name, although the School District 
has stated that it agreed to "address [Jane] as a 
female." (Id. at ¶ 67; Joyce Doe Decl., Doc. 35-2 at ¶¶ 
9-10.) Highland has a policy that "students using sex-
specific locker rooms and restrooms, or overnight 
accommodations during school trips or events, must use 
the facilities that correspond to their biological sex." 
(Compl., Doc. 1 at ¶ 74.) Jane, therefore, was required 
to use the office restroom, which was generally used by 
school personnel and other adults. (Joyce Doe 
Decl., [**9]  Doc. 35-2 at ¶ 9.) Joyce and John Doe 
observed that this arrangement was "taking a toll on 
Jane's mental health." (Id. at ¶ 11.)

Joyce renewed her request the following year, in the 
summer of 2013, before Jane started second grade. (Id. 
at ¶ 12.) Winkelfoos again denied the request and Jane 
was required to use the unisex restroom in the teachers' 
lounge. (Id. at ¶ 15.) Jane reported to Joyce that when 
she would pass through the lounge to access the 
restroom, "teachers would glare at her and make her 
feel uncomfortable." (Id.) Jane began to suffer from 
extreme anxiety and depression. (Id. at ¶ 16.) In May 
2014, she was hospitalized for suicidal ideation and 
depressed mood. (Id.)

In December 2013, Joyce filed a complaint with OCR, 
which proceeded to investigate the complaint. (Id.; 
Compl., Doc. 1 at ¶ 97.) The complaint alleged that 
Highland discriminated against Jane on the basis of her 
sex by requiring her to use a separate individual-user 
bathroom and denying her access to the same 
bathrooms used by other female students. (Id. at ¶ 98; 
Complaint-in-Intervention, Doc. 32 at ¶ 72.) On August 
29, 2014, OCR amended the complaint to include an 
additional allegation, namely, that school staff [**10]  
members subjected Jane to harassment, including by 
referring to her as a boy and failing to use female 
pronouns when referring to her, and that the School 
District failed to respond appropriately when staff 
members were informed of student harassment toward 
Jane. (Id. at ¶ 73; Compl., Doc. 1 at ¶ 100.)

In September 2014, at the beginning of Jane's third-
grade year, Joyce also filed a complaint with 
Superintendent William Dodds against Principal 
Winkelfoos, alleging that Highland had created a hostile 
environment for Jane. Dodds investigated the complaint 
and found it to be without merit. (Joyce Doe Decl., Doc. 
35-2 at ¶ 17.) That same month, Joyce put in a request 
to Superintendent Dodds to ask the Board of Education 
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to permit Jane to use the girls' restroom. (Id. ¶ 18.) 
Dodds later told Joyce that the Board had considered 
her request and voted not to grant it. (Id.)

As the beginning of fourth grade approached, Jane 
became anxious about returning to school because she 
would not be permitted to use the girls' restroom and 
she feared that teachers and other students would 
harass and bully her, including by using her birth name 
and male pronouns when referring to her. (Id. at ¶ 19.) 
In [**11]  August 2015, she attempted suicide. (Id.)

After Jane began fourth grade, the School District 
required her to use a restroom in the staff room. (Id. at ¶ 
20.) The restroom was kept locked so that for Jane to 
gain access to it, a staff member had to walk her to the 
restroom, unlock the door, wait outside, and escort her 
back to class. (Id.) As a result, Jane began to refuse to 
use the restroom at school and to limit her fluid intake 
during the day. (Id. at ¶ 21.) Joyce characterized her as 
more agitated  [*857]  and combative when she 
returned home each day. (Id.) Jane herself stated that 
when she has to use a different restroom from everyone 
else, she feels alone and not part of the school. 
(Declaration of Jane Doe, Doc. 35-1 at ¶ 5.) She said 
that when other students line up to go to the restroom, 
she "leave[s] the line to go to a different restroom, [and] 
other kids say, 'Why are you going that way? You're 
supposed to be over here.'" (Id. at ¶ 6.) One friend 
asked her: "Why are you going to another restroom? 
You're a girl. Girls go to the girls' restroom." (Id. at ¶ 7.) 
She also stated that other students sometimes bully her, 
call her a boy, or tell her to act like a boy, and that some 
teachers have [**12]  told her she was a boy and called 
her by her birth name. (Id. at ¶¶ 9, 11.)

Based on her experience working with transgender 
children, Dr. Ehrensaft believes that "it would be 
psychologically damaging for a transgender child to be 
forced to use a separate restroom and repeatedly 
referred to by her birth name and male pronouns," and 
that circumstances such as a history of serious health 
conditions and prior suicide attempts "would amplify risk 
of harm to the child." (Ehrensaft Decl., Doc. 35-4 at ¶ 
42.)

Notwithstanding the prohibition on Jane's use of the 
girls' restroom, Jane has used the girls' restroom on 
several occasions, and Joyce asserts that none of these 
occasions caused any harm to other students. (Joyce 
Doe Decl., Doc. 35-2 at ¶ 22.) While Jane participated in 
an after-school running club in April and May 2014, her 
coach allowed her to use a girls' restroom at the school. 

(Id. at ¶ 23.) In October 2014, Jane attended an after-
school program called God's Kids, during which the 
office and teachers' lounge were locked and Jane was 
permitted to use the girls' restroom. (Id. at ¶ 24.) In April 
2015, Jane used the girls' restroom at the local zoo 
during a school field trip there. [**13]  (Id. at ¶ 25.) 
Finally, she used a girls' restroom at the elementary 
school during after-school choir practice and at Highland 
High School during a summer volleyball camp. (Id. at ¶¶ 
26-27.)

Defendants Dodds and Winkelfoos have submitted 
affidavits attesting that they and other School District 
officials have taken prompt action to revise school 
records to reflect Jane's current legal name and insisting 
that Highland staff have made a concerted effort to 
address her with the name and pronouns of her choice. 
(Declaration of William Dodds, Doc. 64 at ¶ 9; 
Declaration of Shawn Winkelfoos, Doc. 65 at ¶ 20.) 
Dodds and Winkelfoos also stated that they perceive 
Jane to be consistently happy while at school and that 
at the beginning of the school year Jane "high-fived" 
Dodds and told him she was having fun at school. 
(Dodds Decl., Doc. 64 at ¶¶ 5, 11; Winkelfoos Decl., 
Doc. 65 at ¶ 3.) They also submitted copies of emails 
between Joyce Doe and school officials documenting 
steps Highland took to help Jane deal with her eating 
disorder and other health issues. (Emails, Docs. 65-1, 
65-2.) Finally, they assert that Jane has never 
attempted self-harm or exhibited anger issues at school. 
(Winkelfoos [**14]  Decl., Doc. 65 at ¶¶ 4-5; Dodds 
Decl., Doc. 64 at ¶ 6.) She has regularly met with the 
school's social workers and psychologist, with Joyce 
Doe's consent. (Winkelfoos Decl., Doc. 65 at ¶ 9.) 
Finally, they point to the school safety plan Highland 
created for Jane and note that Joyce recently informed 
them that Jane's suicide risk had been downgraded 
from high to moderate. (Id. at ¶ 22; Doc. 65-9.)

Three parents of other Highland students submitted 
affidavits in support of the School District's policies. One 
parent testified that her seventh-grade son who attends 
Highland Middle School "would be  [*858]  
uncomfortable if a girl came into the restroom while he 
was in there" and that she did not approve of her son 
sharing a restroom, locker room, or overnight 
accommodations with girls. (Declaration of Parent H., 
Doc. 68 at ¶¶ 2, 5.) Another Highland parent, whose two 
foster daughters have suffered horrific sexual abuse 
and, as a result, suffer from psychological trauma, 
submitted an affidavit explaining that for her daughters, 
"the male anatomy is a weapon by which they were 
assaulted" and they would feel vulnerable being in the 
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presence of biological males when showering, changing 
clothes, or using [**15]  the bathroom. (Declaration of 
S.B., Doc. 69 at ¶¶ 6, 14-15.) As a result, she contends 
that "[t]he very presence of a male, regardless of 
whether he identifies as a female, in my daughters' 
restroom or locker room . . . will almost certainly cause 
severe trauma that will set back their emotional and 
psychological healing process." (Id. at ¶ 16.)

On March 29, 2016, OCR notified Highland that its 
treatment of Jane Doe violated Title IX. (Complaint-in-
Intervention, Doc. 32 at ¶ 75.) The following day, OCR 
presented a proposed Resolution Agreement to the 
School District, which provided, in relevant part, that the 
School District would grant Jane access to sex-specific 
facilities consistent with her gender identity, treat Jane 
consistent with her gender identity, and engage a third-
party consultant with expertise in child and adolescent 
gender identity to assist it in implementing the terms of 
the Agreement. (Compl., Doc. 1 at ¶ 104; Resolution 
Agreement, Doc. 10-4 at 2-3.) On June 10, 2016, the 
School District filed this lawsuit, stating in its complaint 
that Highland had decided not to accept the Resolution 
Agreement. (Compl., Doc. 1 at ¶ 118.) That same day, 
OCR sent a letter to the School [**16]  District's attorney 
informing him that OCR had learned of the lawsuit. 
(Letter, Doc. 10-7 at 2.) The letter noted that, due to the 
lawsuit as well as several unsuccessful attempts to 
communicate with the School District, OCR planned to 
end the 90-day period for negotiations over the 
Resolution Agreement. (Id. at 1-2.) The letter further 
stated that within 10 days OCR would issue another 
letter finding the School District in violation of Title IX. 
(Id. at 2.)

On June 28, 2016, OCR issued its letter of findings from 
its investigation. (Complaint-in-Intervention, Doc. 32 at ¶ 
76; Letter, Doc. 10-8.) OCR found that the School 
District was in violation of Title IX because it: "(1) failed 
to assess whether a hostile environment existed for 
[Jane]; and 2) denied [Jane] access to restrooms 
consistent with [Jane's] gender identity." (Id. at 2.) The 
letter further stated:

If OCR determines that the matter cannot be 
resolved voluntarily by informal means OCR then 
must either initiate proceedings to effectuate the 
suspension or termination of or refusal to grant or to 
continue Federal financial assistance or seek 
compliance through any means otherwise 
authorized by law. Such other means may include, 
but are not limited to, [**17]  referring the matter to 
the Department of Justice to initiate a lawsuit. 34 

C.F.R. § 106.71 (incorporating, among other 
provisions, 34 C.F.R. §§ 100.7(c)-(d)); 100.8; 
100.9(a)).

(Id. at 12.) The School District received $1,123,390 in 
federal funds for the 2015-2016 school year out of a 
total budget of $15,400,000. (Compl., Doc. 1 at ¶ 128.)

On July 29, 2016, OCR issued a Letter of Impending 
Enforcement Action to the School District. (Enforcement 
Letter, Doc. 33-7.) OCR stated that it "will either initiate 
administrative proceedings to suspend, terminate, or 
refuse to grant or continue financial assistance to the 
District or refer  [*859]  the case to the U.S. Department 
of Justice for judicial proceedings to enforce any rights 
of the United States under its laws." (Id. at 14.) The 
letter further stated that OCR "can take this action after 
15 calendar days of the date of this letter if a resolution 
of this matter is not reached." (Id. at 14-15.)

C. Procedural History

On June 10, 2016, the Board of Education of the 
Highland Local School District ("Highland" or "School 
District") commenced this lawsuit, alleging that the 
actions of the DOJ, DOE, Secretary of Education John 
King, Attorney General Loretta Lynch, and Principal 
Deputy Assistant Attorney General Vanita Gupta [**18]  
(collectively, "Defendants" or "federal Defendants") 
violated: (1) the Administrative Procedure Act ("APA"); 
(2) the Spending Clause of Article I, Section 8 of the 
United States Constitution; (3) the federalism 
guarantees of the United States Constitution; (4) the 
separation-of-powers guarantees of the United States 
Constitution; and (5) the Regulatory Flexibility Act. 
(Compl., Doc. 1 at ¶¶ 132-247.) The School District filed 
a motion for preliminary injunction on July 15, 2016. 
(Doc. 10.)

On July 21, 2016, Jane Doe and her parents moved to 
intervene as third-party plaintiffs in the suit and to 
proceed pseudonymously. (Docs. 15-16.) The Court 
granted both motions (Doc. 29), and Jane subsequently 
filed her own motion for preliminary injunction against 
Dodds, Winkelfoos (together, the "individual Third-Party 
Defendants"), the Board of Education of the Highland 
Local School District, and the Highland Local School 
District (collectively, "Third-Party Defendants"). (Docs. 
35-36.) In her third-party complaint, Jane brings claims 
against Third-Party Defendants for violations of: (1) her 
Fourteenth Amendment right to equal protection of the 
laws; (2) her right to be free from sex discrimination 
under Title IX of the Education Amendments of 1972, 20 
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U.S.C. § 1681, et seq.; and (3) her fundamental right to 
privacy under the United States Constitution. [**19]  
(Doc. 32 at ¶¶ 78-108.)

Both motions for preliminary injunction are now ripe for 
review. The Court has also granted the State of Ohio's 
motion for leave to file an amicus curiae brief on behalf 
of the School District. (See Doc. 30.)

Highland asks the Court to enjoin the federal 
Defendants from enforcing what the School District 
characterizes as the "agency rule" declaring: (1) that the 
term "sex" in Title IX and its regulations includes 
"gender identity"; and (2) that Title IX requires schools 
to allow students to access overnight accommodations, 
locker rooms, and restrooms consistent with their 
professed gender identity. (Doc. 10 at 1.) Highland also 
asks the Court to enjoin Defendants from: (1) enforcing 
Title IX in a manner that would require it to allow 
transgender students "to access overnight 
accommodations, locker rooms, and restrooms 
designated for the opposite sex"; and (2) taking any 
adverse action against the School District, including but 
not limited to steps to revoke its federal funding, 
because of its policy "requiring students to use sex-
specific overnight accommodations, locker rooms, and 
restrooms consistent with their sex." (Id. at 1-2.) 
Defendants and Jane Doe oppose Highland's [**20]  
motion for preliminary injunction. (Docs. 33-34.)

Jane Doe asks for a preliminary injunction requiring the 
School District and other Third-Party Defendants to 
"treat her as a girl and treat her the same as other girls, 
including using her female name and female pronouns 
and permitting Jane to use the same restroom as other 
girls at Highland Elementary School during the coming 
school year." (Doc. 36 at 2.) The School District and the 
individual Third-Party Defendants oppose Jane Doe's 
motion  [*860]  for preliminary injunction. (Docs. 61, 
71.)1

1 The States of Texas, Arkansas, Arizona, West Virginia, 
Alabama, Wisconsin, Georgia, Nebraska, Louisiana, South 
Carolina, Utah, and Mississippi and the Commonwealth of 
Kentucky have filed a Motion for Leave to File Brief as Amici 
Curiae. (Doc. 53.) Additionally, a group of school 
administrators and staff members from California, the District 
of Columbia, Florida, Illinois, Kentucky, Maine, Massachusetts, 
Michigan, Minnesota, Nevada, New Hampshire, New Jersey, 
New York, North Carolina, Oregon, Rhode Island, Texas, 
Vermont, Washington, and Wisconsin filed a Motion for Leave 
to Participate as Amici Curiae in Support of Jane Doe and, 
subsequently, a Corrected [**21]  Motion for Leave to File 

II. LEGAL STANDARD

HN3[ ] The Sixth Circuit's test to determine whether 
injunctive relief is appropriate under Federal Rule of 
Civil Procedure 65 requires the Court to weigh the 
following factors: (1) whether the movant has a 
substantial likelihood of success on the merits; (2) 
whether there is a threat of irreparable injury to the 
movant without the injunction; (3) whether issuance of 
the injunction would cause substantial harm to others; 
and (4) whether the public interest would be served by 
granting injunctive relief. Winnett v. Caterpillar, Inc., 609 
F.3d 404, 408 (6th Cir. 2010). These four factors "guide 
the discretion of the district court," but "they do not 
establish a [**22]  rigid and comprehensive test for 
determining the appropriateness of preliminary 
injunctive relief." Friendship Materials, Inc. v. Mich. 
Brick, Inc., 679 F.2d 100, 102 (6th Cir. 1982). Whether 
the combination of the factors weighs in favor of issuing 
injunctive relief in a particular case is left to the 
discretion of the district court. See Leary v. Daeschner, 
228 F.3d 729, 739 (6th Cir. 2000).

HN4[ ] While the Sixth Circuit has held that "the proof 
required for the plaintiff to obtain a preliminary injunction 
is much more stringent than the proof required to 
survive a summary judgment motion," id., a party "is not 
required to prove his case in full at a preliminary 
injunction hearing and the findings of fact and 
conclusions of law made by a court granting the 
preliminary injunction are not binding at trial on the 
merits," Certified Restoration Dry Cleaning Network, 
L.L.C. v. Tenke Corp., 511 F.3d 535, 542 (6th Cir. 2007) 
(citation omitted). A plaintiff has "the burden of 
establishing a clear case of irreparable injury and of 
convincing the Court that the balance of injury favor[s] 
the granting of the injunction." Garlock, Inc. v. United 
Seal, Inc., 404 F.2d 256, 257 (6th Cir. 1968) (per 
curiam).

Amicus Brief. (Docs. 86, 91-1.) HN2[ ] Leave to participate 
as amicus curiae is a "privilege within the sound discretion of 
the courts." United States v. Michigan, 940 F.2d 143, 165 (6th 
Cir. 1991) (internal quotation marks and citation omitted). 
Because school districts and their staff throughout these 
states are also affected by the agency action at issue here, the 
Court finds that these parties have "an important interest and a 
valuable perspective on the issues presented." United States 
v. City of Columbus, No. 2:99-cv-1097, 2000 U.S. Dist. LEXIS 
23689, 2000 WL 1745293, at *1 (S.D. Ohio Nov. 20, 2000) 
(quotation marks and citations omitted). The Court, therefore, 
GRANTS the motions to file amicus briefs. (Docs. 53, 86, 91-
1.)
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III. HIGHLAND'S MOTION FOR PRELIMINARY 
INJUNCTION

At the outset, Defendants contend that the Court lacks 
subject-matter jurisdiction over the School District's APA 
claim. Because Congress has established a specific 
enforcement scheme for Title IX, Defendants argue that 
the School District is prohibited from [**23]  seeking 
judicial review in this Court before any enforcement 
action has occurred. (Doc. 33 at 1.)

HN5[ ] After an investigation, if OCR finds a school 
district in violation of Title IX and  [*861]  cannot obtain 
voluntary compliance from the district, OCR may seek 
compliance in one of two ways. First, it may initiate 
administrative proceedings to withhold federal funds 
from the school district. See 20 U.S.C. § 1682; 34 
C.F.R. § 100.8(c). A district is entitled to a hearing 
before an administrative law judge followed by an 
administrative appeal and discretionary review by the 
Secretary of Education. Id. § 100.10(a), (e). A district 
may then seek review of an adverse decision in the 
appropriate court of appeals. 20 U.S.C. § 1683; see 20 
U.S.C. § 1234g(a)-(b). Alternatively, instead of initiating 
administrative proceedings, OCR may refer the matter 
to DOJ to commence a civil action in the appropriate 
federal district court to enjoin further violations. 34 
C.F.R. § 100.8(a); see also 20 U.S.C. § 1682.

Relying heavily on Thunder Basin Coal Co. v. Reich, 
510 U.S. 200, 218, 114 S. Ct. 771, 127 L. Ed. 2d 29 
(1994), Defendants contend that this enforcement 
scheme precludes district court jurisdiction over parallel 
pre-enforcement challenges. In Thunder Basin, the 
Supreme Court held that Congress's intent to preclude 
district court review of pre-enforcement challenges was 
"fairly discernible in the statutory scheme" of the [**24]  
Federal Mine Safety and Health Amendments Act of 
1977 (the "Mine Act"), a statute with an enforcement 
process quite similar to that of Title IX. Id. at 207 
(quotation marks and citation omitted).

HN6[ ] Whether a statute is intended to preclude initial 
judicial review is determined from the statute's 
language, structure, purpose, legislative history, and the 
opportunity provided for meaningful review of the 
claims. Id. The Mine Act "establishes a detailed 
structure for reviewing violations of 'any mandatory 
health or safety standard, rule, order, or regulation 
promulgated' under the Act." Id. (quoting 30 U.S.C. § 
814). A mine operator's challenge to a citation issued 
under the Mine Act is heard by an administrative law 

judge with discretionary review by the Federal Mine 
Safety and Health Review Commission. Id. at 207-08. 
An operator may appeal an adverse decision to the 
appropriate court of appeals. Id. at 208. The Mine Act 
specifies that the Commission and the courts of appeals 
have exclusive jurisdiction over challenges to agency 
enforcement proceedings but is "facially silent with 
respect to pre-enforcement claims." Id. In Thunder 
Basin, a mine operator failed to post identifying 
information about the miners' union representatives, 
taking the position that nonemployees should not be 
permitted [**25]  to serve as representatives, and the 
Mine Safety and Health Administration sent the operator 
a letter instructing it to post the miners' representative 
designations as required by the Mine Act's regulations. 
Id. at 204. The mine operator filed suit for injunctive 
relief before it was actually issued a citation. Id. at 205.

The Supreme Court held that the structure and 
legislative history of the Act showed Congress's intent to 
preclude pre-enforcement challenges in federal district 
courts. Id. at 216. First, the Court noted that the Act's 
"comprehensive review process does not distinguish 
between preenforcement and postenforcement 
challenges, but applies to all violations of the Act and its 
regulations." Id. at 208-09. The Act expressly authorizes 
district court jurisdiction in only two provisions, neither of 
which provides a right of action to the mine operators 
themselves. Id. at 209. Second, the legislative history 
suggested that before enactment Congress was 
concerned that civil penalties against operators were 
both too low and non-mandatory  [*862]  and, in 
particular, that under an earlier statute, mine operators 
could contest civil-penalty assessments de novo in 
federal district court once the administrative review 
process was complete. [**26]  Id. at 210.

The enforcement mechanisms of Title IX are indeed 
similar to that of the Mine Act, notably the administrative 
hearing and appeal process, judicial review in the court 
of appeals, and express authorization of district court 
jurisdiction in suits by the Secretary but not the 
regulated parties. See 20 U.S.C. §§ 1682-83; 34 C.F.R. 
§ 100.8(a)(1). The School District resists this 
comparison to the Mine Act, pointing to statutory 
language in Title IX that provides that "[a]ny department 
or agency action taken pursuant to section 1682 . . . 
shall be subject to such judicial review as may otherwise 
be provided by law for similar action taken by such 
department or agency on other grounds." 20 U.S.C. § 
1683. Section 1682, in turn, authorizes the agency to 
effectuate compliance with the anti-discrimination 
provisions of the statute by initiating termination 
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proceedings against funding recipients. But the judicial 
review provided "for similar action" in § 1683 references 
the general provision for judicial review of funding 
termination decisions in 20 U.S.C. § 1234g(b), which 
provides that a recipient may seek judicial review in the 
appropriate court of appeals and that "[t]he Secretary 
may not take any action on the basis of a final agency 
action until judicial review is completed." Id. § 1234g(a); 
see Freeman v. Cavazos, 923 F.2d 1434, 1440 (11th 
Cir. 1991) (holding that the [**27]  "applicable judicial 
review provision" for "similar action" in Title VI of the 
Civil Rights Act is 20 U.S.C. § 1234g).

The remainder of § 1683, in turn, only applies to funding 
terminations "not otherwise subject to judicial review." 
Therefore, HN7[ ] when an action is "otherwise subject 
to judicial review," no additional judicial review is 
available under § 1683.

This understanding finds support in other cases 
involving the potential termination of federal funds. For 
example, a district court in this circuit held that a 
provision of Title VI, 42 U.S.C. § 2000d-2, which is 
virtually identical to § 1683, precluded federal district 
court jurisdiction over a complaint seeking an injunction 
against a pending administrative process. Sch. Dist. of 
City of Saginaw, Mich. v. U.S. Dep't of Health, Educ., & 
Welfare, 431 F. Supp. 147, 152 (E.D. Mich. 1977). See 
also Taylor v. Cohen, 405 F.2d 277, 281 (4th Cir. 1968) 
(finding no subject-matter jurisdiction over a complaint 
for injunctive relief against a federal agency because 
Title VI dictates that "[j]udicial review must await the 
outcome of the administrative hearing"). In both cases, 
the availability of administrative review at the agency 
level, coupled with judicial review in the court of 
appeals, divested the district court of only pre- or mid-
enforcement jurisdiction. See id. at 279-80 (HN8[ ] "[I]f 
specific statutes relating to programs receiving federal 
assistance afford review of agency action, [**28]  then 
review under the Administrative Procedure Act is not 
available.").

Highland also looks for support from Cannon v. 
University of Chicago, in which the Supreme Court held 
that there is a private right of action under Title IX for 
victims of discrimination, for the proposition that the 
presumption of reviewability should apply to other Title 
IX claims that are not expressly precluded. 441 U.S. 
677, 709, 99 S. Ct. 1946, 60 L. Ed. 2d 560 (1979). A 
district court in Texas, which recently concluded it had 
jurisdiction over a challenge from several states to the 
guidance  [*863]  at issue here, also relied on Cannon in 
adopting this reasoning. Texas v. United States, 201 F. 

Supp. 3d 811, 2016 U.S. Dist. LEXIS 113459, 2016 WL 
4426495, at *10 (N.D. Tex. Aug. 21, 2016) ("Neither 
Title VII nor Title IX presents statutory schemes that 
would preclude Plaintiffs from bringing these claims in 
federal district court. Indeed, the Supreme Court has 
held that Title IX's enforcement provision, codified at 
Title 20 U.S.C. §§ 1681-1683, does not provide the 
exclusive statutory remedy for violations.") (citing 
Cannon, 441 U.S. at 680). The Texas court's analysis 
can charitably be described as cursory, as there is 
undoubtedly a profound difference between a 
discrimination victim's right to sue in federal district court 
under Title IX and a school district's right to challenge 
an agency interpretation in federal district court. This 
Court [**29]  cannot assume that the first right implies 
the second.

Indeed, in Cannon, applying the four-part text from Cort 
v. Ash, 422 U.S. 66, 95 S. Ct. 2080, 45 L. Ed. 2d 26 
(1975), to determine whether a private right of action 
existed, the Court noted that the first factor—whether 
the statute was enacted for the benefit of a special class 
of which the plaintiff is a member—favored finding an 
implied right of action for the plaintiff, who alleged she 
had been denied admission to a university on the basis 
of her sex. Cannon, 441 U.S. at 694. Title IX was not, 
on the other hand, enacted to benefit school districts. 
Further, in Cannon, the Supreme Court found that the 
statutory structure was "aimed at protecting individual 
rights without subjecting the Government to suits." Id. at 
715. This militates squarely against finding a private 
right of action in federal district court for school districts 
against the federal government. And the Cannon Court 
also noted that allowing an action against the agency 
would be "far more disruptive" of its enforcement efforts 
"than a private suit against the recipient of federal aid 
could ever be." Id. at 707 n.41. The implied right of 
action the Supreme Court found in Cannon does not 
support, and even weakens, Highland's position. There 
is "[n]othing in the language and structure [**30]  of the 
Act or its legislative history [to] suggest[] that Congress 
intended to allow [regulated parties] to evade the 
statutory-review process by enjoining the [agency] from 
commencing enforcement proceedings." Thunder Basin, 
510 U.S. at 216.

Highland also relies on Sackett v. Environmental 
Protection Agency, 566 U.S. 120, 132 S. Ct. 1367, 
1374, 182 L. Ed. 2d 367 (2012), where the Supreme 
Court found that a district court had subject-matter 
jurisdiction to consider two landowners' APA claim 
challenging the issuance of an EPA compliance order. 
The agency argued that because the statute "expressly 

208 F. Supp. 3d 850, *862; 2016 U.S. Dist. LEXIS 131474, **26



Page 13 of 24

KERENE MOORE

provided for prompt judicial review, on the administrative 
record, when the EPA assesses administrative penalties 
after a hearing" but "did not expressly provide for review 
of compliance orders," the compliance order was 
unreviewable. Id. at 1373. The Court rejected that 
argument, explaining that "if the express provision of 
judicial review in one section of a long and complicated 
statute were alone enough to overcome the APA's 
presumption of reviewability for all final agency action, it 
would not be much of a presumption at all." Id. But the 
enforcement scheme of the Clean Water Act, the statute 
at issue in Sackett, bears little resemblance to that of 
Title IX or the Mine Act in Thunder Basin. In Sackett, 
receipt of a compliance order [**31]  subjected the 
plaintiffs to additional penalties for each day they failed 
to comply and made it more difficult for them to obtain a 
permit from the Army Corp of Engineers for the 
discharge of pollutants. Id. at 1372. Highland faces no 
such consequences  [*864]  for its failure to comply with 
Title IX at this time. Moreover, and more importantly, 
express judicial review of such orders came only by way 
of a civil action initiated by the agency; there was no 
corresponding review in the court of appeals after 
administrative action as Title IX provides for funding-
termination decisions. Id. at 1372-73. Here, in contrast, 
the enforcement scheme imposes no immediate 
penalties for non-compliance and the School District 
itself may initiate judicial review in the court of appeals 
after an adverse funding-termination decision from the 
agency.

There is also no merit in Highland's argument that now 
that Jane has intervened in the lawsuit, it will be 
deprived of any meaningful judicial review if this Court 
finds that it lacks jurisdiction over Highland's complaint 
while Highland is nevertheless forced to defend against 
Jane's third-party complaint. In such a scenario, 
Highland retains the ability, of course, to raise as a 
defense [**32]  to Jane's Title IX claim its arguments 
that the guidance violates Title IX.

The Court lacks subject-matter jurisdiction over the APA 
claim and, accordingly, it also lacks jurisdiction over 
Highland's constitutional claims. See Elgin v. Dep't of 
Treasury, 567 U.S. 1, 132 S. Ct. 2126, 2132-33, 183 L. 
Ed. 2d 1 (2012) ("Accordingly, the appropriate inquiry is 
whether it is "fairly discernible" from the [statute] that 
Congress intended covered employees appealing 
covered agency actions to proceed exclusively through 
the statutory review scheme, even in cases in which the 
employees raise constitutional challenges to federal 
statutes."). Dismissal of Highland's constitutional claims 
"does not foreclose all judicial review of petitioners' 

constitutional claim" because "meaningful review" of 
such claims is also available in the court of appeals. Id. 
That Congress "declined to include an exemption from 
[court of appeals] review for challenges to a statute's 
constitutionality indicates no such exception." Id. at 
2134-35. See also Thunder Basin, 510 U.S. at 215 
("The [agency] has addressed constitutional questions 
in previous enforcement proceedings. Even if this were 
not the case, however, petitioner's statutory and 
constitutional claims here can be meaningfully 
addressed in the Court of Appeals." (footnotes omitted)).

Because [**33]  the Court lacks jurisdiction over its 
complaint, Highland's motion for preliminary injunction is 
DENIED.2

 [*865]  IV. JANE DOE'S MOTION FOR PRELIMINARY 
INJUNCTION

A. Jane is Likely to Succeed on the Merits of Her 
Title IX and Equal-Protection Claims

Jane argues that she is likely to succeed on the merits 

2 Even if the Court had subject-matter jurisdiction here, 
Highland's APA claim would fail because it has an "adequate 
remedy in a court" and thus Highland cannot state a claim 
under the APA. 5 U.S.C. § 704. The Sixth Circuit recently held 
that a tour bus company operator, who sued the Federal Motor 
Carrier Safety Administration for a violation of the APA after 
the agency issued him an out-of-service order and then later 
rescinded it, had an adequate remedy in a court when the 
applicable statute provided for a hearing after an out-of-
service order was imposed, followed by review in the 
appropriate court of appeals. Haines v. Fed. Motor Carrier 
Safety Admin., 814 F.3d 417, 428 (6th Cir. 2016).2 Here too, 
Highland has an adequate remedy in a court because it may 
seek review in the Sixth Circuit if OCR commences an 
enforcement action and issues an adverse decision to 
Highland. In the same vein, if, instead of commencing 
administrative proceedings, DOJ filed suit against Highland in 
federal district court to enjoin its policies, Highland would 
"almost by definition [] have an adequate remedy in a court, 
that is, the remedy of opposing the Attorney General's motions 
in the court [**34]  in which [s]he files h[er] papers." NAACP v. 
Meese, 615 F. Supp. 200, 203 (D.D.C. 1985). Highland's 
argument to the contrary—that its only avenue for review in 
the court of appeals does not allow it to make a direct 
challenge to the guidance itself—fails because its remedy 
remains the same regardless of its type of challenge: keeping 
its federal funding while maintaining its policy of denying Jane 
access to the girls' restroom.
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of her Title IX and equal-protection claims and makes 
no argument regarding her right-to-privacy claim. 
Accordingly, the Court will focus on the merits of only 
the first two claims.

1. Jane is Likely to Succeed on Her Title IX Claim

HN9[ ] In Cannon v. University of Chicago, the 
Supreme Court held that Title IX affords an implied 
private right of action to victims of discrimination. 441 
U.S. at 709. To succeed on a Title-IX discrimination 
claim, Jane must show: (1) that she was excluded from 
participation in an education program because of her 
sex; (2) that the educational institution received federal 
financial assistance at the time of the exclusion; 
and [**35]  (3) that the discrimination harmed her. See 
id. at 680 & n.2; Preston v. Virginia ex rel. New River 
Community College, 31 F.3d 203, 206 (4th Cir. 1994) 
(holding that the Cannon Court "implicitly recognized the 
necessity of causation," the third element of a 
discrimination claim, when it held plaintiff had stated a 
cause of action for discrimination under Title IX). The 
parties do not dispute that the School District receives 
financial assistance, but they disagree on whether Jane 
was excluded from participation in an education 
program because of her sex and whether this 
discrimination harmed her.

As a preliminary matter, HN10[ ] the regulation 
pertaining to "[e]ducation programs or activities" 
provides that "in providing any aid, benefit, or service to 
a student, a recipient shall not, on the basis of sex: . . . 
(2) Provide different aid, benefits, or services or provide 
aid, benefits, or services in a different manner; . . . [or] 
(7) Otherwise limit any person in the enjoyment of any 
right, privilege, advantage, or opportunity." 34 C.F.R. § 
106.31(b). The Court easily concludes, and Third-Party 
Defendants do not dispute, that access to a communal 
school bathroom constitutes an "aid, benefit[], or 
service[]" or a "right, privilege, advantage, or 
opportunity." Access to the bathroom is thus an 
education program or activity [**36]  under Title IX.

The crux of Jane's motion turns on whether she was 
excluded from the girls' bathroom "on the basis of sex." 
20 U.S.C. § 1681. HN11[ ] Title IX authorizes 
implementing agencies to "issu[e] rules, regulations, or 
orders of general applicability which shall be consistent 
with achievement of the objectives of the statute." Id. § 
1682. Title IX's implementing regulations permit schools 
to "provide separate toilet, locker room, and shower 
facilities on the basis of sex" so long as the "facilities 

provided for students of one sex" are "comparable to 
facilities provided for students of the other sex." 34 
C.F.R. § 106.33; 28 C.F.R. § 54.410. Title IX does not 
define "sex" in either the statute or the regulations, and 
the regulations are silent as to how to determine a 
transgender student's sex for purposes of access to 
bathrooms, locker rooms, and shower facilities.

The School District argues that Defendants' guidance is 
inconsistent with the objectives of Title IX. Under the 
School District's view, the statute's aim is to prohibit 
federally funded schools from discriminating only on the 
basis of biological sex, which it contends is defined as 
the sex  [*866]  appearing on one's birth certificate.3 
Further, the School District argues that "sex" under Title 
IX [**37]  unambiguously means "biological sex" and 
does not include "gender identity." Jane counters that 
the federal Defendants' interpretation is consistent with 
Title IX and its implementing regulations and that the 
interpretation must be given controlling weight under 
Auer v. Robbins, 519 U.S. 452, 461, 117 S. Ct. 905, 137 
L. Ed. 2d 79 (1997).

HN12[ ] Auer requires courts to give controlling weight 
to an agency's interpretation of its own regulation 
provided that the regulation is ambiguous and the 
agency's interpretation is not "plainly erroneous or 
inconsistent with the regulation." Id. (quoting Robertson 
v. Methow Valley Citizens Council, 490 U.S. 332, 359, 
109 S. Ct. 1835, 104 L. Ed. 2d 351 (1989)). Auer 
deference is not appropriate, however, when "there is 
reason to suspect that the agency's interpretation 'does 
not reflect the agency's fair and considered judgment on 
the matter in question,'" for instance, when the agency's 
interpretation conflicts with a prior interpretation or 
appears to be nothing more than a convenient litigation 
position or post hoc rationalization advanced to defend 
past agency action against attack. Christopher v. 
SmithKline Beecham Corp., 567 U.S. 142, 132 S. Ct. 
2156, 2166-67, 183 L. Ed. 2d 153 (2012) (quoting Auer, 
519 U.S. at 462).

HN13[ ] In deciding whether Auer deference is 
warranted, the [**38]  Court must first determine 
whether the statute and its implementing regulations are 
ambiguous, that is, "whether the language at issue has 
a plain and unambiguous meaning with regard to the 
particular dispute in the case." Robinson v. Shell Oil 

3 Under Ohio law, a person may not change the sex recorded 
on his or her birth certificate, and, therefore, a birth certificate 
reflects the sex a person has been assigned at birth. See Ohio 
Rev. Code §§ 3705.15, 3705.22.
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Co., 519 U.S. 337, 340, 117 S. Ct. 843, 136 L. Ed. 2d 
808 (1997). Whether the language is ambiguous 
depends on "the language itself, the specific context in 
which that language is used, and the broader context of 
the statute as a whole." Id. at 341 (citing Estate of 
Cowart v. Nicklos Drilling Co., 505 U.S. 469, 477, 112 S. 
Ct. 2589, 120 L. Ed. 2d 379 (1992)).

Turning first to the language of the statute and 
regulations, the parties debate the dictionary definition 
of "sex" at the time of the enactment of Title IX, but the 
Court sees no need to recite those definitions 
extensively because they do not settle the question of 
ambiguity. Suffice it to say that dictionaries from that era 
defined "sex" in myriad ways and, therefore, Highland 
has not persuaded the Court that dictionary definitions 
reflect a uniform and unambiguous meaning of "sex" as 
biological sex or sex assigned at birth.4 To the extent 
that Highland tries to divine Congress's  [*867]  view of 
"sex" at the time of Title IX's enactment, the Court puts 
little stock in the wisdom of that endeavor or its 
possibility of success.5 As the Supreme Court 

4 For instance, in 1973 the American Heritage Dictionary 
defined sex as "the physiological, functional, and 
psychological differences that distinguish the male and the 
female." Am. Heritage Dictionary 548, 1187 (1973). The 1970 
Webster's Seventh New Collegiate Dictionary defined sex to 
include "behavioral peculiarities" that "distinguish males and 
females." Webster's Seventh New Collegiate Dictionary 347, 
795 (1970). These definitions suggest a view of sex that is not 
solely tied to reproductive function or genitalia. On the other 
hand, according to the 1980 Random House College 
Dictionary, sex is "either the male or female [**40]  division of 
a species, esp. as differentiated with reference to the 
reproductive functions." Random House College Dictionary 
1206 (rev. ed. 1980). The 1976 American Heritage Dictionary 
defined sex as "the property or quality by which organisms are 
classified according to their reproductive functions." Am. 
Heritage Dictionary 1187 (1976).

5 Nor is the Court persuaded by Highland's attempts to glean 
the meaning of sex from Congress's inaction, specifically its 
failure to amend Title VII or Title IX to insert the phrase 
"gender identity" in contrast with its decision to add this phrase 
to the Violence Against Women Act. See 42 U.S.C. § 
13925(b)(13)(A); Pension Benefit Guar. Corp. v. LTV Corp., 
496 U.S. 633, 650, 110 S. Ct. 2668, 110 L. Ed. 2d 579 (1990) 
("Congressional inaction lacks persuasive significance 
because several equally tenable inferences may be drawn 
from such inaction, 'including the inference that the existing 
legislation already incorporated the offered change.") (internal 
quotation marks omitted); Atkinson v. Inter-Am. Dev. Bank, 
156 F.3d 1335, 1342, 332 U.S. App. D.C. 307 (D.C. Cir. 1998) 

acknowledged in Oncale v. Sundowner Offshore [**39]  
Services, Inc., a case that held that same-sex sexual 
harassment was actionable under Title VII even though 
it was "assuredly not the principal evil Congress was 
concerned with when it enacted Title VII," a statue's 
"prohibitions often go beyond the principal evil to cover 
reasonably comparable evils, and it is ultimately the 
provisions of our laws rather than the principal concerns 
of our legislators by which we are governed." 523 U.S. 
75, 79, 118 S. Ct. 998, 140 L. Ed. 2d 201 (1998). 
Provided that the discrimination "meets the statutory 
requirements" that it was "because of . . . sex," it passes 
muster under Title VII. Id. at 79-80.

Looking at both the specific and broader context of the 
use of the term "sex," neither Title IX nor the 
implementing regulations define the term "sex" or 
mandate how to determine who is male and who 
is [**41]  female when a school provides sex-
segregated facilities. The Fourth Circuit, the only federal 
appeals court that has examined this question, recently 
concluded that Title IX and the regulation that permits 
separate restroom facilities for males and females, 34 
C.F.R. § 106.33, were ambiguous as to how to make 
this determination for purposes of access to sex-
segregated restrooms, because the statute "permits 
both the Board's reading—determining maleness or 
femaleness with reference exclusively to genitalia—and 
the Department's interpretation—determining maleness 
or femaleness with reference to gender identity." G.G. 
ex rel. Grimm v. Gloucester Cnty. Sch. Bd., 822 F.3d 
709, 720 (4th Cir. 2016), mandate recalled and stayed, 
Gloucester Cnty. Sch. Bd. v. G.G. ex rel. Grimm, 136 S. 
Ct. 2442, 195 L. Ed. 2d 888 (2016).6 In support of its 

("Congress does not express its intent by a failure to 
legislate.") (citing United States v. Estate of Romani, 523 U.S. 
517, 535, 118 S. Ct. 1478, 140 L. Ed. 2d 710 (1998) (Scalia, 
J., concurring)).

6 Although the Supreme Court recalled and stayed the Fourth 
Circuit's mandate pending a decision on a petition for 
certiorari, HN14[ ] a grant of certiorari, much less a stay of a 
mandate pending a decision on certiorari, "do[es] not [itself] 
change the law." Schwab v. Dep't of Corr., 507 F.3d 1297, 
1298 (11th Cir. 2007) (per curiam). Accordingly, "unless the 
Supreme Court rules otherwise, the Fourth Circuit precedent 
detailed above binds [district courts in the Fourth Circuit] on 
questions of law." Height v. United States, No. 5:16-cv-00023, 
2016 U.S. Dist. LEXIS 23154, 2016 WL 756504, at *4 n.3 
(W.D.N.C. Feb. 25, 2016). A district court within the Fourth 
Circuit itself has accordingly concluded it was bound by 
Gloucester. See Carcaño v. McCrory, 203 F. Supp. 3d 615, 
2016 U.S. Dist. LEXIS 114605, 2016 WL 4508192, at *13 

208 F. Supp. 3d 850, *866; 2016 U.S. Dist. LEXIS 131474, **38



Page 16 of 24

KERENE MOORE

finding of ambiguity, the Fourth Circuit noted that to 
interpret "sex" to mean "biological sex" would still raise a 
number of questions as to how the bathroom regulation 
would apply. Id. at 720-21. For instance, "which 
restroom would a  [*868]  transgender individual who 
had undergone sex-reassignment surgery use? What 
about an intersex individual? What about an individual 
born with X—X—Y sex chromosomes? What about an 
individual who lost external genitalia in an accident?" Id. 
Highland urges the Court to reject the reasoning of 
Gloucester but also tries to distinguish [**42]  that case 
because the Fourth Circuit only considered the 
ambiguity of the regulation permitting sex-segregated 
bathrooms, 34 C.F.R. § 106.33, not the meaning of 
"sex" in Title IX itself. This argument is unconvincing, as 
the Fourth Circuit looked broadly at the meaning of 
"sex" throughout the statute and its implementing 
regulations. See Gloucester, 822 F.3d at 723 ("We 
agree that 'sex' should be construed uniformly 
throughout Title IX and its implementing regulations.").

Moreover, the Sixth Circuit has expressly [**43]  held 
that a plaintiff can prevail on a claim for sex 
discrimination under Title VII,7 an analog provision of 
the Civil Rights Act of 1964, if he or she "has suffered 
discrimination because of his or her gender non-
conformity." Smith v. City of Salem, 378 F.3d 566, 575 
(6th Cir. 2004); see also Barnes v. City of Cincinnati, 
401 F.3d 729, 741 (6th Cir. 2005) ("A claim for sex 
discrimination under Title VII, however, can properly lie 
where the claim is based on 'sexual stereotypes.'"). In 
Smith, the Sixth Circuit held that such a holding was 
required by the Supreme Court's decision in Price 
Waterhouse v. Hopkins, 490 U.S. 228, 250, 109 S. Ct. 
1775, 104 L. Ed. 2d 268 (1989), superseded by statute 
on other grounds as stated in Burrage v. United States, 
134 S. Ct. 881, 889 n.4, 187 L. Ed. 2d 715 (2014). 
Gender nonconformity, as defined in Smith, is an 
individual's "fail[ure] to act and/or identify with his or her 
gender," in that case, an individual who was assigned 
male at birth but later identified as female. 378 F.3d at 
575.

(M.D.N.C. Aug. 26, 2016). Although this Court is, of course, 
not so bound, it is entitled to give great weight to a decision of 
the Fourth Circuit that remains good law. See Terry v. Tyson 
Farms, Inc., 604 F.3d 272, 278 & n.3 (6th Cir. 2010).

7 Courts look to Title VII of the Civil Rights Act of 1964 "as an 
analog for the legal standards in both Title IX discrimination 
and retaliation claims." Nelson v. Christian Bros. Univ., 226 F. 
App'x 448, 454 (6th Cir. 2007); see also Fuhr v. Hazel Park 
Sch. Dist., 710 F.3d 668, 673 n.2 (6th Cir. 2013).

Third-Party Defendants try to make hay of the fact that 
the Sixth Circuit issued an amended opinion in Smith, 
which deleted a paragraph stating that "to the extent 
that Smith also alleges discrimination based solely on 
his identification as a transsexual, he has alleged a 
claim of sex stereotyping pursuant [**44]  to Title VII." 
Smith v. City of Salem, 369 F.3d 912, 922 (6th Cir. 
2004), opinion amended and superseded by Smith v. 
City of Salem, 378 F.3d 566 (6th Cir. 2004). But even 
after excising that language, the amended opinion in 
Smith expressly rejected a view of sex as a 
classification based purely on reproductive organs or 
sex assigned at birth. See 378 F.3d at 572 ("[W]e find 
that the district court erred in relying on a series of pre-
Price Waterhouse cases from other federal appellate 
courts holding that transsexuals, as a class, are not 
entitled to Title VII protection because 'Congress had a 
narrow view of sex in mind' and 'never considered nor 
intended that [Title VII] apply to anything other than the 
traditional concept of sex.'"); id. at 575 ("[A] label, such 
as 'transsexual,' is not fatal to a sex discrimination claim 
where the victim has suffered discrimination because of 
his or her gender non-conformity."); id. at 573 (quoting a 
Ninth Circuit case, Schwenk v. Hartford, 204 F.3d 1187, 
1202 (9th Cir. 2000), for the proposition that "'sex' under 
Title VII encompasses both the anatomical differences 
between men and women and gender").8  [*869]  Smith 
thus supports a reading that under Title IX 
discrimination on the basis of a transgender person's 
gender non-conformity constitutes discrimination 

8 An analogy employed by another district court shows just 
why discrimination against [**45]  a transgender employee 
constitutes discrimination "because of sex" under Title VII:

Imagine that an employee is fired because she converts 
from Christianity to Judaism. Imagine too that her 
employer testifies that he harbors no bias toward either 
Christians or Jews but only "converts." That would be a 
clear case of discrimination "because of religion." No 
court would take seriously the notion that "converts" are 
not covered by the statute. Discrimination "because of 
religion" easily encompasses discrimination because of a 
change of religion. But in cases where the plaintiff has 
changed her sex, and faces discrimination because of the 
decision to stop presenting as a man and to start 
appearing as a woman, courts have traditionally carved 
such persons out of the statute by concluding that 
"transsexuality" is unprotected by Title VII. In other words, 
courts have allowed their focus on the label "transsexual" 
to blind them to the statutory language itself.

Schroer v. Billington, 577 F. Supp. 2d 293, 306-07 (D.D.C. 
2008).

208 F. Supp. 3d 850, *867; 2016 U.S. Dist. LEXIS 131474, **41



Page 17 of 24

KERENE MOORE

"because of sex."

Third-Party Defendants also cite several district court 
cases that have cut the other way and held that Title IX 
and its regulations permit schools to provide sex-
specific locker-room, shower, and toilet facilities. But, 
again, these [**46]  cases do not support a reading of 
the statute as unambiguous because the Sixth Circuit, 
as well as several other courts of appeals, have held 
that sex-discrimination claims based on gender 
noncomformity are cognizable under Title IX's close 
cousin, Title VII. See Smith, 378 F.3d at 573-75; 
Gloucester, 822 F.3d at 720; Glenn v. Brumby, 663 F.3d 
1312, 1317 (11th Cir. 2011) ("Accordingly, 
discrimination against a transgender individual because 
of her gender-nonconformity is sex discrimination, 
whether it's described as being on the basis of sex or 
gender."); Rosa v. Park West Bank & Trust Co., 214 
F.3d 213, 215-16 (1st Cir. 2000); Schwenk, 204 F.3d at 
1201 (noting that "[t]he initial judicial approach" of 
interpreting Title VII to ban discrimination on the basis of 
an individual's "distinguishing biological or anatomical 
characteristics" rather than the individual's "sexual 
identity" or "socially-constructed characteristics" was 
"overruled by the logic and language of Price 
Waterhouse").

Additionally, although Highland contends that the 
"weight of authority" is on its side, the School District 
cites only district court cases, most of which concerned 
the application of Title IX before the agencies' most 
recent guidance was issued.9 For the Court to find that 
the statute was ambiguous, it need not find that the 
agencies' interpretation is the only plausible reading of 
"sex" in the statute, but, [**47]  rather, that it is one of 
the plausible readings. Therefore, the district court 
cases Third-Party Defendants cite are not dispositive of 
this issue. The Court finds that the term "sex" in Title IX 
and its implementing regulations regarding sex-
segregated bathrooms and living facilities is ambiguous, 
see 20 U.S.C. § 1686; 34 C.F.R. § 106.32; id. § 106.33, 
and thus presumptively entitled to Auer deference.

Next, the Court concludes that the agencies' 
interpretation is not "plainly erroneous or inconsistent 

9 For instance, in Johnston v. University of Pittsburgh of 
Commonwealth System of Higher Education, a district court 
confronted similar facts but did not consider the agency's 
interpretation of § 106.33 and thus lacks persuasive effect 
here. 97 F. Supp. 3d 657, 670 (W.D. Pa. 2015). The Fourth 
Circuit rejected Johnston on the same grounds. See 
Gloucester, 822 F.3d at 723 n.9.

with the regulation." Auer, 519 U.S. at 461 (quoting 
Methow Valley, 490 U.S. at 359). HN15[ ] An agency's 
view "need not be the best or most natural one by 
 [*870]  grammatical or other standards. . . . Rather, the 
[agency's] view need be only reasonable to warrant 
deference." Pauley v. BethEnergy Mines, Inc., 501 U.S. 
680, 702, 111 S. Ct. 2524, 115 L. Ed. 2d 604 (1991) 
(internal citation omitted). The agencies easily satisfy 
this deferential standard. First, the only federal appeals 
court that has considered this question has already 
determined that Defendants' interpretation of § 106.33 is 
reasonable. [**48]  See Gloucester, 822 F.3d at 722 
(holding that § 106.33 "sheds little light on how exactly 
to determine the 'character of being either male or 
female' where those indicators diverge" and concluding 
that the agencies' interpretation was reasonable). 
Moreover, the Sixth Circuit's construction of sex 
discrimination under Title VII in Smith and Barnes to 
include discrimination against transgender individuals 
who do not conform to the stereotypes of the sex 
assigned to them at birth weighs in favor of finding that 
the agencies' interpretation of Title IX and its 
implementing regulations is reasonable. The Court finds 
that Defendants' interpretation is not clearly erroneous 
or inconsistent with Title IX implementing regulations. 
Auer, 519 U.S. at 461.

Moreover, although neither Highland nor the individual 
Third-Party Defendants advance this argument, the 
Court finds that the agency's interpretation does not 
conflict with a prior interpretation, as Defendants have 
not previously issued guidance stating that sex 
discrimination does not include discrimination based on 
transgender status. Nor does it appear to be merely a 
convenient litigation position or a post hoc 
rationalization. See Christopher, 132 S. Ct. at 2166-67. 
Rather than taking this position only in this litigation, 
Defendants [**49]  have consistently articulated this 
interpretation of Title IX over the last several years and 
enforced it accordingly. (See Docs. 33-1, 33-2, 33-3, 33-
4, 33-5.) Nor is it a post hoc rationalization, given that it 
is in line with regulations and guidance of other 
agencies. See Gloucester, 822 F.3d at 722-23 (citing 
guidance and regulations from various federal agencies, 
including the Occupational Safety and Health 
Administration, the Equal Employment Opportunity 
Commission, the Department of Housing and Urban 
Development, and the Office of Personnel Management, 
that provide that transgender individuals should be 
permitted to access the bathroom that corresponds with 
their gender identity). Defendants' interpretation of Title 
IX is entitled to Auer deference and given controlling 
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weight. Auer, 519 U.S. at 461.10 Under this 
interpretation of Title IX, Jane has been denied access 
to the communal girls' restroom "on the basis of [her] 
sex."

Finally, the Court turns to the third element [**50]  of a 
Title IX discrimination claim: whether the discrimination 
has harmed Jane. Some issues in this case are difficult, 
but determining whether Jane has been harmed from 
the School District's policy is not one of them. Testimony 
from Joyce Doe and Jane herself indicates that Jane 
feels stigmatized and isolated11 when she  [*871]  is 
forced to use a separate bathroom and otherwise not 
treated as a girl. Although Winkelfoos and Dodd assert 
that Jane seems happy at school and Third-Party 
Defendants all argue that Jane's emotional difficulties 
stem not from her treatment at school but from other 
challenges she faces, such as her disabilities and eating 
disorder, the Court simply cannot discount, and indeed 
gives great weight to, the statements of Jane and Joyce 
Doe. Even a moderate risk of suicide—which the School 
District takes pains to trumpet has been downgraded 
from a high risk—indicates significant risk of harm to 
Jane, and both her testimony and Joyce's demonstrate 
that she feels stigmatized when she is not treated as a 
girl and that she has been bullied at school. Moreover, 
according to Joyce, Jane often goes the entire day 
without using the bathroom because she hates being 
singled out when [**51]  she is forced to use a separate 
bathroom, which would clearly impair her ability to focus 
on learning. Even without considering the evidence in 
the record from experts on both sides regarding gender 
dysphoria and its effects, the Court concludes that Jane 

10 The Court also notes that the Fourth Circuit found that the 
agencies were entitled to Auer deference before DOE and 
DOJ even issued the May 2016 Dear Colleague letter. The 
agencies' position is, therefore, arguably even stronger here 
than it was in Gloucester.

11 Relying on an expert affidavit from Dr. Allan M. Josephson, 
who has never met Jane, the School District makes the 
argument that Jane's "alleged sensitivity to social stigma and 
rejection" are unlikely because she is autistic. (Doc. 61 at 31; 
see Declaration of Allan M. Josephson, M.D., Doc. 63 at ¶ 38 
("Finally, a unique aspect of Jane's case is the diagnosis of 
autism. There are significant concerns about this diagnosis. 
Jane appears to be social related to others in a reciprocal 
which militates against the diagnosis. Indeed, the sensitivity to 
rejection related to her transgender presentation would be 
unlikely in an autistic individual.").) The Court flatly rejects this 
unsupported assertion, which, quite frankly, calls into question 
much of Third-Party Defendants' other purported medical 
evidence [**52]  regarding gender dysphoria.

is likely to be able to show harm from Highland's 
discriminatory policy and, therefore, to succeed on the 
merits of her Title IX claim.

2. Jane is Likely to Succeed on Her Equal Protection 
Claim

HN16[ ] Under the familiar tiers-of-scrutiny framework 
in cases arising under the Equal Protection Clause of 
the Fourteenth Amendment, the actions of a 
governmental entity that discriminates on the basis of 
sex are subject to heightened scrutiny. Craig v. Boren, 
429 U.S. 190, 197, 97 S. Ct. 451, 50 L. Ed. 2d 397 
(1976). State entities "may not exclude qualified 
individuals based on 'fixed notions concerning the roles 
and abilities of males and females.'" United States v. 
Virginia, 518 U.S. 515, 541-42, 116 S. Ct. 2264, 135 L. 
Ed. 2d 735 (1996) (quoting Mississippi Univ. for Women 
v. Hogan, 458 U.S. 718, 725, 102 S. Ct. 3331, 73 L. Ed. 
2d 1090 (1982)). Therefore, "generalizations about 'the 
way women are,' estimates of what is appropriate for 
most women, no longer justify denying opportunity to 
women whose talent and capacity place them outside 
the average description." Id. at 550. Accordingly, the 
Supreme Court has consistently held that a party who 
seeks to defend discriminatory classifications on the 
basis of sex must offer an "exceedingly persuasive 
justification" for that classification. Id. at 531; Mississippi 
Univ. for Women, 458 U.S. at 724. The government 
must show "at least that the [challenged] classification 
serves 'important governmental objectives and that the 
discriminatory means employed' are 'substantially 
related to the achievement of those objectives.'" 
Virginia, 518 U.S. at 533 (quoting Mississippi Univ. for 
Women, 458 U.S. at 724). The governmental interests 
enumerated must be "real, as [o]pposed to . . . merely 
speculative." Bernal v. Fainter, 467 U.S. 216, 227-28, 
104 S. Ct. 2312, 81 L. Ed. 2d 175 (1984). If the [**53]  
governmental action at issue does not concern a 
suspect or quasi-suspect classification, such as sex, 
however, a court will uphold it "so long as it bears a 
rational relation to some legitimate end." Romer v. 
Evans, 517 U.S. 620, 631, 116 S. Ct. 1620, 134 L. Ed. 
2d 855 (1996).

 [*872]  Third-Party Defendants argue that the Supreme 
Court's jurisprudence applying heightened, or 
intermediate, scrutiny to sex-discrimination claims has 
all involved cases where members of one "biological 
sex" were treated more favorably than members of the 
other "biological sex." (Doc. 61 at 13.) They argue that 
because "transgender status" is not a protected class, 
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rational basis review applies to Jane's equal-protection 
claim, although they insist that Highland's policy also 
survives intermediate scrutiny. Jane, in turn, argues that 
the Court should apply intermediate scrutiny to her 
equal-protection claim but that Third-Party Defendants' 
asserted interests do not pass muster even under 
rational basis review.

a. Heightened Scrutiny Applies to Jane's Equal-
Protection Claim

The Supreme Court has not decided whether 
transgender status is a quasi-suspect class under the 
Equal Protection Clause. The parties dispute whether 
Smith v. City of Salem mandates application of 
heightened scrutiny in the Sixth Circuit. The 
question [**54]  of the level of scrutiny in an equal-
protection claim was not squarely before the Smith 
court.12 Jane argues, however, that Smith mandates a 
finding that discrimination against transgender 
individuals constitutes discrimination on the basis of 
sex, because the Smith court held that the district court 
had "erred in relying on a series of pre-Price 
Waterhouse cases from other federal appellate courts 
holding that transsexuals, as a class, are not entitled to 
Title VII protection because 'Congress had a narrow 
view of sex in mind.'" 378 F.3d at 572. The Court 
incorporates its earlier analysis of Smith and agrees that 
HN17[ ] Smith supports a conclusion that transgender 
individuals are a quasi-suspect class because 
discrimination against them is discrimination on the 
basis of sex. Reading Smith differently, and also 
pointing to Sixth Circuit cases holding that sexual 
orientation is not a quasi-suspect classification, the 
individual Third-Party Defendants urge the Court to 
"conduct its own analysis" of whether heightened 
scrutiny applies. See Love v. Beshear, 989 F. Supp. 2d 
536, 545 (W.D. Ky. 2014). But even if the Court does 
so, it still concludes that heightened scrutiny is 
appropriate in this case.

In Love, the district court ruled on a challenge to 

12 In addition to a Title VII claim, the plaintiff in Smith, a 
public [**55]  employee, also brought an equal-protection 
claim under § 1983, but the only issue before the Sixth Circuit 
regarding the equal-protection claim was not which tier of 
scrutiny to apply, but whether the plaintiff had stated such a 
claim without referring specifically to the Equal Protection 
Clause. 378 F.3d at 576-77. The Sixth Circuit did note that the 
facts the plaintiff "alleged to support his claims of gender 
discrimination easily constitute a claim of sex discrimination 
grounded in the Equal Protection Clause of the Constitution." 
Id. at 577.

Kentucky's statute banning same-sex marriage. Id. In 
the process, the court conducted its own analysis of 
whether heightened scrutiny should apply to 
classifications based on sexual orientation after 
determining that the issue was unsettled in the Sixth 
Circuit. Id. The court examined Davis v. Prison Health 
Services, 679 F.3d 433, 438 (6th Cir. 2012), which held 
that sexual-orientation classifications should not receive 
heightened scrutiny, but noted that Davis relied on a line 
of cases beginning with Bowers v. Hardwick, 478 U.S. 
186, 106 S. Ct. 2841, 92 L. Ed. 2d 140 (1986), which 
was overruled by Lawrence v. Texas, 539 U.S. 558, 
578, 123 S. Ct. 2472, 156 L. Ed. 2d 508 (2003). 
Accordingly, the Love Court concluded that it was 
required to "conduct its own analysis to determine 
whether sexual orientation classifications should receive 
heightened scrutiny." 989 F. Supp. 2d at 545. Other 
district courts in the Sixth Circuit have [**56]  done the 
same. Bassett  [*873]  v. Snyder, 951 F. Supp. 2d 939, 
961 (E.D. Mich. 2013); Obergefell v. Wymyslo, 962 F. 
Supp. 2d 968, 986 (S.D. Ohio 2013). After applying the 
four-factor test, two of these courts also concluded that 
heightened scrutiny should apply to classifications 
based on sexual orientation. Love, 989 F. Supp. 2d at 
545-46; Obergefell, 962 F. Supp. 2d at 991. The third 
concluded it was required to apply Davis but observed 
that the "Sixth Circuit's pronouncements on the question 
are worthy of reexamination." Bassett, 951 F. Supp. 2d 
at 961. And although the Supreme Court did not 
squarely decide the level-of-scrutiny question when it 
issued a decision that same-sex marriage bans violate 
the Equal Protection Clause in Obergefell v. Hodges, 
135 S. Ct. 2584, 2608, 192 L. Ed. 2d 609 (2015), it is 
fair to say that Davis is no longer good law, particularly 
in light of Obergefell's emphasis on the immutability of 
sexual orientation and the long history of anti-gay 
discrimination. See id. at 2594, 2596. Like the district 
courts that examined suspect classification based on 
sexual orientation, this Court will proceed to conduct its 
own analysis of the four-factor test to determine whether 
heightened scrutiny applies to a transgender plaintiff's 
claim under the Equal Protection Clause.

HN18[ ] The Supreme Court employs the following 
four factors to determine whether a new classification 
requires heightened scrutiny: (1) whether the class has 
been historically "subjected to discrimination," Lyng v. 
Castillo, 477 U.S. 635, 638, 106 S. Ct. 2727, 91 L. Ed. 
2d 527 (1986); (2) whether the class has a defining 
characteristic [**57]  that "frequently bears no relation to 
ability to perform or contribute to society," City of 
Cleburne v. Cleburne Living Ctr., 473 U.S. 432, 440-41, 
105 S. Ct. 3249, 87 L. Ed. 2d 313 (1985); (3) whether 

208 F. Supp. 3d 850, *872; 2016 U.S. Dist. LEXIS 131474, **53



Page 20 of 24

KERENE MOORE

the class exhibits "obvious, immutable, or distinguishing 
characteristics that define them as a discrete group," 
Lyng, 477 U.S. at 638; and (4) whether the class is "a 
minority or politically powerless," id.

A district court in the Southern District of New York 
recently held that heightened scrutiny applied to a 
transgender plaintiff's equal-protection claim because 
discrimination on the basis of transgender status is 
discrimination on the basis of sex. Adkins v. City of New 
York, 143 F. Supp. 3d 134, 140 (S.D.N.Y. 2015). The 
court considered the four-factor test to identify a quasi-
suspect class and determined that transgender 
individuals were indeed such a class. Id. at 139-40. The 
Court agrees with the analysis of Adkins and largely 
incorporates it here.13 See also Norsworthy v. Beard, 87 
F. Supp. 3d 1104, 1119 (N.D. Cal. 2015);14 Mitchell v. 
Price,  [*874]  No. 11-cv-260, 2014 U.S. Dist. LEXIS 
171561, 2014 WL 6982280, at *8 (W.D. Wisc. Dec. 10, 
2014) ("Although the issue has yet to be settled in this 
circuit, the parties agree that [the plaintiff's] Fourteenth 
Amendment equal protection claims based on her 
transgender status receive heightened scrutiny.").

First, there is not much doubt that transgender people 
have historically been subject to discrimination including 

13 Adkins held that transgender people were a quasi-suspect 
class in light of the Second Circuit's holding that gay people 
were a quasi-suspect class in Windsor v. United States, 699 
F.3d 169, 181 (2d Cir. 2012), aff'd by United States v. 
Windsor, 133 S. Ct. 2675, 186 L. Ed. 2d 808 (2013). The 
Supreme Court did not squarely hold [**58]  whether gay 
people are a suspect class, see 133 S. Ct. at 2706 (Scalia, J., 
dissenting), and, of course, this Court is not bound by the 
Second Circuit's reasoning in Windsor. Nevertheless, the 
Court finds the reasoning of Adkins, as well as the Second 
Circuit's Windsor decision, persuasive on the four-factor 
analysis.

14 Norsworthy is especially instructive. There, the court did not 
even reach the question of whether the four factors weighed in 
favor of finding transgender individuals were a quasi-suspect 
class because it held that the Ninth Circuit's decision in 
Schwenk v. Hartford, 204 F.3d 1187, 1201-02 (9th Cir. 2000), 
compelled a conclusion that they were, noting that Schwenk 
interpreted Price Waterhouse to stand for the proposition that 
by discriminating against a transgender plaintiff for failing to 
"conform to socially-construed gender expectations," as 
transgender people do by definition, a defendant had engaged 
in discrimination because of sex. Norsworthy, 87 F. Supp. 3d 
at 1119 (quoting Schwenk, 204 F.3d at 1201-02). The Ninth 
Circuit's holding and reasoning in Schwenk, as noted earlier, 
are very similar to the Sixth Circuit's in Smith.

in education, employment, housing, and access to 
healthcare. Adkins, 143 F. Supp. 3d at 139. 
Second, [**59]  there is obviously no relationship 
between transgender status and the ability to contribute 
to society. Third, transgender people have "immutable 
[and] distinguishing characteristics that define them as a 
discrete group," Lyng, 477 U.S. at 638, or as the 
Second Circuit put it in Windsor, "the characteristic of 
the class calls down discrimination when it is manifest," 
699 F.3d at 183; see also Adkins, 143 F. Supp. 3d at 
139-40 (noting that transgender people encounter 
obstacles when there is a mismatch between the sex 
indicated on a birth certificate and the person's gender 
identity, and that "transgender people often face 
backlash in everyday life when their status is 
discovered"). Finally, as a tiny minority of the population, 
whose members are stigmatized for their gender non-
conformity in a variety of settings, transgender people 
are a politically powerless minority group. The efforts of 
states to pass legislation requiring individuals to use 
sex-segregated bathrooms that correspond with their 
birth sex are but one example of the relative political 
powerlessness of this group. See Carcaño, 2016 U.S. 
Dist. LEXIS 114605, 2016 WL 4508192, at *6-7 
(describing the enactment of North Carolina's "bathroom 
bill"); see also Adkins, 143 F. Supp. 3d at 140 (noting 
that there are no openly transgender members of the 
United States Congress or the federal [**60]  judiciary).

Therefore, even if Smith did not require that this Court 
apply heightened scrutiny to Jane's equal-protection 
claim, the Court finds that heightened scrutiny is 
appropriate under the four-factor test to determine 
suspect and quasi-suspect classifications.

b. Highland's Discriminatory Classification is Not 
Substantially Related to Its Interests in Its Students' 
Dignity and Privacy

Highland asserts two justifications for its treatment of 
Jane: the dignity and privacy rights of other students; 
and purported safety issues and lewdness concerns. 
(Compl., Doc. 1 ¶¶ 78-90.) Turning first to the privacy 
and dignity interests, Jane does not dispute that the 
protection of the privacy of students, including Jane 
herself, is an important interest. (Doc. 84 at 11.) First, 
the Court notes that Highland Elementary students use 
sex-segregated bathrooms with stall dividers that open 
on the top and bottom by approximately two feet. 
(Compl., Doc. 1 at ¶ 83.) There is no evidence that Jane 
herself, if allowed to use the girls' restroom, would 
infringe upon the privacy rights of any other students. 
Therefore, Third-Party Defendants have failed to put 
forth an "exceedingly persuasive justification," [**61]  or 
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even a rational one, for preventing Jane from using the 
girls' restroom. Mississippi Univ. for Women, 458 U.S. at 
724. The "fit between the means and the important end" 
of protecting student privacy is not "exceedingly 
persuasive." Nguyen v. I.N.S., 533 U.S. 53, 70, 121 S. 
Ct. 2053, 150 L. Ed. 2d 115 (2001)  [*875]  (quoting 
Virginia, 518 U.S. at 533).

Highland also advances an argument that students' 
"zone of privacy" in the restroom starts at the door of the 
restroom, not merely at the stall door, and that, 
therefore, students' privacy interests would be imperiled 
if Jane even enters the girls' bathroom. Amici from 
school districts in twenty states around the country, 
however, provide further support for the Court's 
conclusion that Highland cannot show that allowing a 
transgender girl to use the girls' restroom would 
compromise anyone's privacy interests. When they 
adopted inclusive policies permitting transgender 
students to use bathrooms and locker rooms that 
correspond with their gender identity, all of these school 
districts wrestled with the same privacy concerns that 
Highland now asserts and, in fact, at least one of the 
districts was investigated by OCR for non-compliance 
with Title IX before ultimately reaching a Resolution 
Agreement with the agency. (Doc. 91-3 at 6.) The 
school administrators agreed that although some 
parents [**62]  opposed the policies at the outset, no 
disruptions in restrooms had ensued nor were there any 
complaints about specific violations of privacy. (Id. at 
10.) Such testimony from other school officials who 
have experienced these issues lends further support to 
Jane's argument that Highland's purported justification 
for its policy is "merely speculative" and lacks any 
"factual underpinning." Bernal, 467 U.S. at 227-28 
(holding that a state's asserted justification for imposing 
a citizenship requirement for notaries was "utterly" 
insufficient to pass strict scrutiny because the state put 
forth no factual showing that the unavailability of non-
citizen notaries' testimony presented a problem for the 
state).

Moreover, none of the cases upon which Third-Party 
Defendants rely to support their privacy argument is 
persuasive and relevant to this case. First, Third-Party 
Defendants rely heavily on Johnston v. University of 
Pittsburgh for the proposition that a university's policy of 
segregating its bathrooms and locker rooms on the 
basis of birth sex was substantially related to the 
government interest in ensuring student privacy. 97 F. 
Supp. 3d at 669. Johnston has little persuasive value 
here because the court relied on outdated, pre-Price 
Waterhouse [**63]  case law from other circuits. Id. at 

671 (citing Ulane v. E. Airlines, Inc., 742 F.2d 1081, 
1085 (7th Cir. 1984)). In so doing, the Johnston court 
expressly "recognize[d] that other courts have declined 
to follow the definition articulated in Ulane," and cited 
Smith v. City of Salem, but determined that "because 
neither the Supreme Court nor the Third Circuit has 
addressed the precise issue, this Court will follow the 
definition embraced by Ulane and its progeny." Id. at 
671 n.14. Needless to say, Smith is binding precedent 
on this Court and, therefore, it cannot follow the 
reasoning of Johnston.

Third-Party Defendants also cite several Sixth Circuit 
cases concerning the right to bodily privacy against 
invasive strip searches or videotaping, which is not the 
issue before the Court in this case. For instance, the 
Sixth Circuit stated in Brannum v. Overton County 
School Board that "there must be a fundamental 
constitutional right to be free from forced exposure of 
one's person to strangers of the opposite sex." 516 F.3d 
489, 495 (6th Cir. 2008) (quoting Kent v. Johnson, 821 
F.2d 1220, 1226 (6th Cir. 1987)). But the right at issue 
in Brannum arose under the Fourth Amendment and is 
more properly characterized as a right to be free from 
unreasonable searches and seizures of the body. Of 
course, no such search or seizure of anyone's body is at 
issue here. The other cases Third-Party 
Defendants [**64]  cite are similarly unpersuasive. See 
Beard v. Whitmore  [*876]  Lake Sch. Dist., 402 F.3d 
598, 604 (6th Cir. 2005); Doe v. Luzerne Cnty., 660 
F.3d 169, 177 (3d Cir. 2011) (holding that a deputy 
sheriff stated a claim for a Fourteenth Amendment 
violation when a superior officer instructed her to 
undress and shower while filming her); Lee v. Downs, 
641 F.2d 1117, 1118-19 (4th Cir. 1981) (upholding 
verdict for a female prisoner who was forcibly restrained 
by male guards while a female nurse removed her 
clothing).

Next, Highland argues that the Supreme Court has 
"telegraphed that the relief that Doe seeks in this case 
threatens the privacy rights of students by recalling the 
mandate" in Gloucester. (Doc. 61 at 21.) The Supreme 
Court grants such stays when a court of appeals 
"tenders a ruling out of harmony with [its] prior 
decisions, or [presents] questions of transcending public 
importance[] or issues which would likely induce [the 
Supreme Court] to grant certiorari." Russo v. Byrne, 409 
U.S. 1219, 1221, 93 S. Ct. 21, 34 L. Ed. 2d 30 (1972) 
(Douglas, J.). It is not for this Court to speculate which, 
if any, of these justifications motivated the Supreme 
Court when it took action in Gloucester, and even if 
Highland has somehow been able to divine what the 
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Supreme Court has "telegraphed" by staying the 
mandate in that case, this Court unfortunately lacks 
such powers of divination. Moreover, unlike in most 
cases in which the Supreme Court stays a mandate, 
one [**65]  of the five Justices who voted for the stay, 
Justice Breyer, wrote a brief concurrence that made no 
mention of irreparable harm, stating only that he voted 
to grant the application "as a courtesy" and that the 
order would "preserve the status quo (as of the time the 
Court of Appeals made its decision)." Gloucester Cnty. 
Sch. Bd. v. G.G. ex rel. Grimm, 136 S. Ct. 2442, 195 L. 
Ed. 2d 888 (2016) (Breyer, J., concurring). When the 
Justice whose vote tips the scales issues a statement 
regarding his position and does not mention irreparable 
harm, it would be unreasonable for this Court to find that 
the stay of the mandate in Gloucester requires a finding 
of irreparable harm to Highland and its students. This 
Court follows statements of law from the Supreme 
Court, not whispers on the pond.

Finally, the Court also rejects individual Third-Party 
Defendants' argument that Highland's classification is 
both rationally and substantially related to its privacy 
interests because it is expressly permitted under federal 
law. See 34 C.F.R. § 106.33. As the Court has already 
explained in Section IV(A)(1), supra, the DOE and DOJ 
have interpreted this regulation to require that schools 
that provide sex-segregated facilities must allow 
students to use those facilities consistent with their 
gender identity.

At bottom, [**66]  Highland cannot show that its refusal 
to let Jane use the girls' restroom is substantially related 
to its interest in student privacy.

c. Highland's Discriminatory Classification is Not 
Substantially Related to its Safety and Lewdness 
Concerns

Highland's justifications of safety and lewdness 
concerns suffer from many of the same flaws. Again, 
amici school administrators testified that no incidents of 
individuals using an inclusive policy to gain access to 
sex-segregated facilities for an improper purpose have 
ever occurred. (Doc. 91-3 at 11.) Although parents did 
raise safety concerns in many instances before the 
implementation of the policies, the fears turned out to be 
"wholly unfounded in practice." (Id.) Indeed, if anything, 
these administrators stressed that protection of the 
transgender students themselves is usually their most 
pressing concern, because those students, already 
accustomed to being stigmatized and in some cases 
harassed, "are not interested in walking around the 
locker rooms and  [*877]  checking out anatomy. 

They're just trying to get through [physical education 
class] safely." (Interview with Diane K. Bruce, Director of 
Health and Wellness, District of Columbia Public 
Schools, [**67]  Doc. 89-1 at 12.)15

Additionally, the Fourth Circuit rejected this argument in 
Gloucester when it found that the record was devoid of 
any actual evidence showing "amorphous safety 
concerns." 822 F.3d at 723 n.11 ("We also note that the 
[school board] has been, perhaps deliberately, vague as 
to the nature of the safety concerns it has."). The Fourth 
Circuit also pointed out a logical flaw in the argument 
that allowing transgender students to use the bathroom 
consistent with their gender identity would lead to 
danger from "sexual responses prompted by students' 
exposure to the private body parts of students of the 
other biological sex." Id. Like Highland, the school 
district in Gloucester did not require segregated 
restrooms for gay boys or girls [**68]  even though this 
concern about "sexual responses" would, in theory, 
apply to a gay male who used a boys' restroom or a gay 
female who used a girls' restroom. See id.

The Court finds that because Third-Party Defendants 
have failed to show that the School District's 
discriminatory policy is substantially related to their 
interests in privacy or safety, Jane is likely to succeed 
on the merits of her claim under the Equal Protection 
Clause.

d. Even if Rational Basis Review Applies, Highland's 
Classification is Not Rationally Related to Its Asserted 
Interests

Even if the Court were to apply rational basis review to 
Jane's equal-protection claim, she would likely succeed 
on the merits. As already stated, Highland most 
certainly has a legitimate interest in the privacy and 
safety of its students. But Highland cannot show that its 
restroom policy is rationally related to those interests. 
The experience of amici school districts belies 
Highland's speculative assertion that students' privacy 
or safety interests will be impaired; school districts that 
have encountered these very issues have been able to 
integrate transgender students fully into the academic 

15 Although the Court understands that some members of the 
Highland community may have concerns about their children's 
privacy, ultimately the affidavits submitted by concerned 
parents do not change the Court's conclusion that these fears 
and apprehensions are unlikely to lead to disruption or safety 
incidents in the Highland Elementary School restrooms, which 
are the subject of this case. (Parent H. Decl., Doc. 68; Parent 
S.B. Decl., Doc. 69; Parent S. Decl., Doc. 70.)

208 F. Supp. 3d 850, *876; 2016 U.S. Dist. LEXIS 131474, **64
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and social community without disruption, and certainly 
without [**69]  the doomsday scenarios Highland 
predicts, such as sexual predators entering an 
elementary-school restroom. And there is certainly no 
evidence in the record that Jane herself—the only 
student to whom a preliminary injunction would apply—
is likely to violate other students' privacy or put their 
safety at risk when using the girls' restroom. Highland's 
policy rests on "mere negative attitudes [and] fear," 
which are not "permissible bases for" differential 
treatment, and cannot survive even rational basis 
review. City of Cleburne, 473 U.S. at 448. Under either 
standard of scrutiny, Jane has shown that she is likely to 
succeed on the merits of her equal-protection claim.

B. Jane Will be Irreparably Harmed Absent an 
Injunction

HN19[ ] Irreparable harm is presumed as a matter of 
law when a moving party shows "that a constitutional 
right is being threatened or impaired." ACLU v. 
McCreary County, Ky., 354 F.3d 438, 445 (6th Cir. 
2003) (citing Elrod v. Burns, 427 U.S. 347, 373, 96 S. 
Ct. 2673, 49 L. Ed. 2d 547 (1976)); see also Connection 
 [*878]  Distrib. Co. v. Reno, 154 F.3d 281, 288 (6th Cir. 
1998) ("[L]oss of First Amendment freedoms, for even 
minimal periods of time, unquestionably constitutes 
irreparable injury."). And there is likewise a presumption 
of an irreparable injury when a plaintiff has shown a 
"violat[ion] [of] a civil rights statute." Silver Sage 
Partners, Ltd. v. City of Desert Hot Springs, 251 F.3d 
814, 827 (9th Cir. 2001). Jane can show irreparable 
injury simply because both her Title IX claim and 
constitutional claim are likely to succeed on [**70]  the 
merits.

Moreover, for the same reasons detailed in Section 
IV(A)(1), supra, Jane has also shown that she would be 
irreparably harmed absent an injunction. The stigma 
and isolation Jane feels when she is singled out and 
forced to use a separate bathroom contribute to and 
exacerbate her mental-health challenges. This is a clear 
case of irreparable harm to an eleven-year-old girl.

C. The Balance of Equities and the Public Interest 
Favor Injunction

As discussed exhaustively above, the Court finds no 
merit in Third-Party Defendants' argument that other 
students would be harmed by allowing Jane to use the 
bathroom consistent with her gender identity, as other 

students already do. The balance of equities tips 
especially sharply in Jane's favor because the injunction 
she seeks is narrowly tailored to permit her to use the 
girls' restroom and does not even implicate locker rooms 
or overnight accommodations at the middle- and high-
school levels. Moreover,HN20[ ]  "it is always in the 
public interest to prevent the violation of a party's 
constitutional rights." G&V Lounge, Inc. v. Mich. Liquor 
Control Comm'n, 23 F.3d 1071, 1079 (6th Cir. 1994). 
Similarly, "the overriding public interest lay[s] in the firm 
enforcement of Title IX." Cohen v. Brown Univ., 991 
F.2d 888, 906 (1st Cir. 1993).

The Court concludes that the balance of equities and 
the [**71]  public interest favor the granting of Jane's 
preliminary-injunction motion. Accordingly, all four 
factors of the preliminary-injunction test weigh in Jane's 
favor and the Court GRANTS her motion.16

16 Last month, in Texas v. United States, a federal district court 
issued a sweeping nationwide preliminary injunction against 
the federal Defendants, enjoining them from enforcing the 
guidance at issue here. In issuing the injunction, the court 
stated that "an injunction should not unnecessarily interfere 
with litigation currently pending before other federal courts on 
this subject regardless of the state law." 2016 U.S. Dist. LEXIS 
113459, 2016 WL 4426495, at *17. The Texas court stated:

Defendants are enjoined from enforcing the Guidelines 
against Plaintiffs and their respective schools, school 
boards, and other public, educationally-based institutions. 
Further, while this injunction remains in place, 
Defendants are enjoined from initiating, continuing, or 
concluding any investigation based on Defendants' 
interpretation that the definition of sex includes gender 
identity in Title IX's prohibition against discrimination on 
the basis of sex. Additionally, Defendants are enjoined 
from using the Guidelines or asserting the Guidelines 
carry weight [**72]  in any litigation initiated following the 
date of this Order.

Id. (emphases added). Because Ohio was not a party to the 
Texas litigation, and because this litigation was initiated before 
the Texas court issued its preliminary injunction, the injunction 
does not apply here. This is also consistent with the Supreme 
Court's admonition that "injunctive relief should be no more 
burdensome to the defendant than necessary to provide 
complete relief to the plaintiffs." Califano v. Yamasaki, 442 
U.S. 682, 702, 99 S. Ct. 2545, 61 L. Ed. 2d 176 (1979); see 
also Texas v. United States, 787 F.3d 733, 769 (5th Cir. 2015) 
(upholding issuance of a nationwide injunction of the Obama 
administration's executive action on immigration because of "a 
substantial likelihood that a partial injunction would be 
ineffective" in providing complete relief to the plaintiff states 
due to migration of individuals across state lines). Moreover, to 

208 F. Supp. 3d 850, *877; 2016 U.S. Dist. LEXIS 131474, **68
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V. CONCLUSION

For the foregoing reasons, the Court DENIES the 
School District's Motion for  [*879]  Preliminary 
Injunction (Doc. 10) and GRANTS Jane Doe's Motion 
for Preliminary Injunction. (Docs. 35-36.) The Court 
orders School District officials to treat Jane Doe as the 
girl she is, including referring to her by female pronouns 
and her female name and allowing her to use the girls' 
restroom at Highland Elementary School.

Finally, Federal Rule of Civil Procedure 65(c) provides 
that a court may issue an injunction only if the movant 
posts bond. Neither Jane nor the Third-Party 
Defendants have briefed the issue of an appropriate 
bond. The Court ORDERS Jane Doe to post a bond of 
$100.

IT IS SO ORDERED.

/s/ Algenon L. Marbley

ALGENON L. MARBLEY

UNITED STATES DISTRICT JUDGE

DATED: September 26, 2016

End of Document

construe otherwise would prevent other district courts and 
courts of appeals from weighing in on the important issues 
presented in this case, which would "substantially thwart the 
development of important questions of law by freezing the first 
final decision rendered on a particular legal issue." United 
States v. Mendoza, 464 U.S. 154, 160, 104 S. Ct. 568, 78 L. 
Ed. 2d 379 (1984); see also Holland v. Nat'l Mining Ass'n, 309 
F.3d 808, 815, 353 U.S. App. D.C. 417 (D.C. Cir. 2002) 
("Allowing one circuit's statutory interpretation to foreclose . . . 
review of the question in another [**73]  circuit," would 
"squelch the circuit disagreements that can lead to Supreme 
Court review.").

208 F. Supp. 3d 850, *878; 2016 U.S. Dist. LEXIS 131474, **72
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ORDER

SUSAN RICHARD NELSON, United States District 
Court Judge

Before the Court are requests from Defendants Fairview 
Health Services ("Fairview") and Emergency Physicians, 
P.A. ("EPPA") to stay the instant litigation in light of a 
recent injunction issued in Franciscan Alliance, Inc. v. 
Burwell, No. 7:16-cv-00108-O, 2016 U.S. Dist. LEXIS 
183116 (N.D. Tex. Dec. 31, 2016), Ex. 1 to Gaulding 
Decl. [Doc. No. 210-1], and the decision of the United 
States Supreme Court to grant certiorari in Gloucester 
Cnty. Sch. Bd. v. G.G., 137 S. Ct. 369, 196 L. Ed. 2d 
283 (2016). (See Def. Fairview's Mem. [Doc. No. 208]; 
Def. EPPA's Mem. [Doc. [*2]  No. 211].) For the reasons 
set forth below, the Court stays Plaintiff's claims under 
Section 1557 of the Patient Protection and Affordable 
Care Act ("ACA"), 42 U.S.C. § 18116, but exercises its 
supplemental jurisdiction to proceed with dispositive 
motion practice and trial on Plaintiff's claim under the 
Minnesota Human Rights Act ("MHRA"), Minn. Stat. § 
363A.11.

I. BACKGROUND

A detailed recitation of the underlying facts of this action 
is found in this Court's Order of March 16, 2016 [Doc. 
No. 31] on Defendants' motions to dismiss, which the 
Court incorporates herein by reference. In brief, in June 
2013, Plaintiff Jakob Tiarnan Rumble, a transgender 
man, sought medical treatment from Defendants 
Fairview and EPPA. (Order of 3/16/15 at 4-5.) He 
alleges that in the course of his treatment, Defendants' 
care givers provided poor medical care and subjected 
him to unnecessary trauma based on his status as a 
transgender man. (Id. at 5-9.) Rumble filed the instant 
action alleging sex discrimination under the ACA's 
Section 1557 and sexual orientation/gender identity 
discrimination under the MHRA. (Compl., Counts I & II 
[Doc. No. 1].)

On December 2, 2016, Fairview and EPPA filed motions 
for summary judgment [Doc. Nos. 139; 143]. Shortly 
before Defendants' reply memoranda [*3]  were due, 
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defense counsel filed a letter with the Court, referenced 
above, arguing that a nationwide injunction recently 
issued by the United States District Court for the 
Northern District of Texas in Franciscan Alliance 
mandated the dismissal of Rumble's Section 1557 claim 
or the issuance of a stay of this litigation. (Def.'s Letter 
at 1.) The court in Franciscan Alliance, in pertinent part, 
enjoined the nationwide enforcement of the Department 
of Health and Human Services' ("HHS's") regulation 
under Section 1557 that prohibits discrimination on the 
basis of gender identity. Franciscan Alliance, 2016 U.S. 
Dist. LEXIS 183116 at *50.

In response to letters from Plaintiff's counsel and 
Defendants' counsel [Doc. Nos. 198-99; 203-05] 
regarding the effect on this litigation of Franciscan 
Alliance, this Court ordered the parties to file 
supplemental briefing addressing: (1) whether, and in 
what way, the Franciscan Alliance injunction is binding 
on this Court; (2) whether a stay is warranted in this 
action in light of the United States Supreme Court's 
grant of certiorari in Gloucester Cnty;1 and (3) whether, 
if the Court were to stay Plaintiff's claim under Section 
1557, this action could proceed to dispositive motion 
practice and trial on Plaintiff's MHRA claim. (Id.)

Defendants argue that the Court must stay Plaintiff's 
Section 1557 claim because the Franciscan Alliance 
injunction is binding on this Court because that ruling 
determined that the federal agency regulation, 
applicable nationwide, unlawfully violated the 
Administrative Procedure Act ("APA"). (Def. Fairview's 
Mem. at 2-4; Def. EPPA's Mem. at 3-5.) In such 
circumstances, Defendants contend that a nationwide 
injunction is proper. (Id.) (citing Lujan v. Nat'l Wildlife 
Fed'n, 497 U.S. 871, 890 n.2, 110 S. Ct. 3177, 111 L. 
Ed. 2d 695 (1990) (observing that a successful 
challenge under the APA to a final agency action can 
affect the entire agency program and is not limited to 
individual litigants); Greater Yellowstone Coal. v. 
Bosworth, 209 F. Supp. 2d 156, 163 (D.D.C. 2002) ("As 
a general matter, an agency action that violates the APA 
must be set aside."); Nat'l Min. Ass'n v. U.S. Army 
Corps of Eng'rs, 145 F.3d 1399, 1407-10, 330 U.S. App. 
D.C. 329 (D.C. Cir. 1998) (invalidating an agency rule 
and granting nationwide relief)). They argue that a stay 

1 At issue in Gloucester [*4]  County is the question of whether 
a school's bathroom policy violates the prohibition against sex 
discrimination in Title IX of the Education Amendments of 
1972 ("Title IX"). See Gloucester Cnty., 822 F.3d 709, 714-15 
(4th Cir. 2016), cert. granted, 137 S. Ct. 369, 196 L. Ed. 2d 
283 (2016).

is additionally warranted in light of the grant of certiorari 
in Gloucester County, in which the Supreme Court will 
consider whether Title IX's prohibition against 
discrimination "on the basis of sex" includes 
discrimination based on gender identity. (Def. Fairview's 
Mem. at 5-8; Def. EPPA's Mem. at 5-7.) Finally, 
Defendants assert that if the Court stays Rumble's 
Section 1557 claim, his MHRA claim must likewise be 
stayed. [*5]  (Def. Fairview's Mem. at 8-10; Def. EPPA's 
Mem. at 8-10.)

Rumble, however, contends that Franciscan Alliance 
has no impact on non-parties' Section 1557 claims and 
that Gloucester County does not require a stay. (Pl.'s 
Mem. at 3-8.) However, if the court were to impose a 
stay, Plaintiff requests that this Court retain 
supplemental jurisdiction over his MHRA claim and 
proceed to trial. (Id. at 10.)

II. DISCUSSION

As this Court has observed, the power to issue a stay of 
proceedings is within a court's inherent power to control 
the disposition of its cases "with economy of time and 
effort for itself, for counsel, and for litigants." BAE Sys. 
Land & Armaments L.P. v. Ibis Tek, LLC, 124 F. Supp. 
3d 878, 889 (D. Minn. 2015) (quoting Cottrell v. Duke, 
737 F.3d 1238, 1248 (8th Cir. 2013)). While the inherent 
power to manage a court's docket is within the court's 
discretion, the party seeking a stay bears the burden of 
establishing the need for a stay. Id. Because a stay may 
potentially cause harm to the opposing party, "the 
decision to stay should weigh 'the competing interests 
and maintain an even balance.'" In re Wholesale 
Grocery Prods. Antitrust Litig., No. 09-md-2090 
(ADM/AJB), 2013 U.S. Dist. LEXIS 174961, 2013 WL 
6533154, at *1 (D. Minn. Dec. 13, 2013) (quoting Landis 
v. N. Am. Co., 299 U.S. 248, 255, 57 S. Ct. 163, 81 L. 
Ed. 153 (1936)). Relevant factors to consider "include 
the conservation of judicial resources and the parties' 
resources, maintaining control of the court's docket, 
providing for the just determination [*6]  of cases, and 
hardship or inequity to the party opposing the stay." 
Frable v. Synchrony Bank, No. 16-cv-559 (DWF/HB), 
215 F. Supp. 3d 818, 2016 U.S. Dist. LEXIS 153702, 
2016 WL 6123248, at *2 (D. Minn. Oct. 17, 2016) (citing 
Edens v. Volkswagen Grp. of Am., Inc., No. 16—cv—
0750 (WMW/LIB), 2016 U.S. Dist. LEXIS 68226, 2016 
WL 3004629, at *1-2 (D. Minn. May 24, 2016)).

Defendants argue that a stay is warranted in light of the 
two recent decisions in Franciscan Alliance and 

2017 U.S. Dist. LEXIS 13316, *3
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Gloucester County. Resolution of this issue therefore 
requires an understanding of the two cases against the 
statutory backdrop of Section 1557.

A. Section 1557

Section 1557 prohibits discrimination in a health care 
setting on the grounds set forth in four different civil 
rights statutes: Title VI, which prohibits discrimination on 
the basis of race, color, and national origin; Title IX, 
which prohibits discrimination on the basis of sex; the 
Age Discrimination Act, which prohibits discrimination 
on the basis of age; and section 504 of the 
Rehabilitation Act, which prohibits discrimination on the 
basis of disability. 42 U.S.C. § 18116. The relevant 
ground at issue here is discrimination on the basis of 
sex under Title IX. (See Compl. ¶¶ 2, 70-76.)

Previously, when ruling on Defendants' motions to 
dismiss in March 2015, this Court determined that 
Section 1557 protects plaintiffs who allege 
discrimination based on gender identity. (Order of 
3/16/15 at 20 [Doc. No. 31].) Although HHS had yet [*7]  
to promulgate the final rule challenged in Franciscan 
Alliance, the Court relied, in part, on an opinion letter 
from the Director of the OCR, a sub-agency of HHS, 
which stated that Section 1557 extended to claims of 
gender identity-based discrimination. (Id.) (citation 
omitted).

Subsequently, in May 2016, the HHS issued a final rule 
implementing Section 1557, applicable to every health 
program or activity receiving federal financial 
assistance. 45 C.F. R. § 92.3. Among other things, the 
rule provides that discrimination "[o]n the basis of sex," 
includes "discrimination on the basis of . . . gender 
identity." Id. § 92.4. It also defines "[s]ex stereotypes" to 
mean

stereotypical notions of masculinity or femininity, 
including expectations of how individuals represent 
or communicate their gender to others, such as 
behavior, clothing, hairstyles, activities, voice, 
mannerisms, or body characteristics. These 
stereotypes can include the expectation that 
individuals will consistently identify with only one 
gender and that they will act in conformity with the 
gender-related expressions stereotypically 
associated with that gender. Sex stereotypes also 
include gendered expectations related to the 
appropriate roles of a certain sex.

Id. As applied to [*8]  health insurance or group health 
plans, the provisions of the rule were scheduled to go 

into effect beginning on or after January 1, 2017. Id. § 
92.1.

On December 31, 2016, however, the nationwide 
injunction issued in Franciscan Alliance, enjoining the 
enforcement of the portion of the HHS rule that prohibits 
discrimination on the basis of gender identity.2 
Franciscan Alliance, 2016 U.S. Dist. LEXIS 183116 at 
*50. As relevant here, the plaintiffs in Franciscan 
Alliance, several of which were private faith-based 
health care providers, challenged the portion of HHS's 
rule implementing the enforcement of Section 1557 that 
prohibited gender identity-based discrimination. 2016 
U.S. Dist. LEXIS 183116, [slip op.] at 8-10. And, as 
here, the underlying Section 1557 ground at issue was 
sex discrimination prohibited by Title IX. 2016 U.S. Dist. 
LEXIS 183116, [slip op.] at 3. The court first found that 
no deference was due to the rule under Chevron U.S.A., 
Inc. v. Nat'l Resource Defense Council, Inc., 467 U.S. 
837, 842, 104 S. Ct. 2778, 81 L. Ed. 2d 694 (1984), 
because Section 1557 unambiguously incorporated Title 
IX's prohibition against sex discrimination.3 2016 U.S. 
Dist. LEXIS 183116 at *42. Examining HHS's 
challenged regulation to determine whether it was 
consistent with the text of Title IX, the court found that 
discrimination "on the basis of sex" in Title IX refers to 
biological sex discrimination. 2016 U.S. Dist. LEXIS 
183116 at *41. Therefore, the court determined that 
HHS's definition of sex discrimination exceeded the Title 
IX grounds incorporated by Section 1557 and 
issued [*9]  the injunction. 2016 U.S. Dist. LEXIS 
183116, [slip op.] at 35. The court therefore issued a 
nationwide injunction enjoining the enforcement of the 
portion of the rule prohibiting discrimination based on 
gender identity. 2016 U.S. Dist. LEXIS 183116, [slip op.] 

2 The court also enjoined the portion of the rule that prohibited 
discrimination based on termination of pregnancy. Franciscan 
Alliance, 2016 U.S. Dist. LEXIS 183116 at *61. This portion of 
the rule is not at issue here.

3 Under Chevron, a court reviewing an agency's construction 
of a statute must determine whether Congress has clearly 
spoken to the precise issue in question; if so, the 
administrative agency and the court must give effect to 
congressional intent, but if not, the court must defer to the 
agency's construction of the statute so long as it is 
permissible. See 467 U.S. at 842-43.

In contrast to Franciscan Alliance, in this Court's ruling on 
Defendants' motion to dismiss, it found the language of 
Section 1557 ambiguous, and therefore looked to agency 
interpretation for guidance. (Order of 3/16/15 at 19.)

2017 U.S. Dist. LEXIS 13316, *6
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at 45-46.

While Plaintiff argues that the Franciscan Alliance 
injunction is limited to the enforcement actions of the 
defendant, HHS, and does not control non-parties or 
other district courts, (Pl.'s Mem. at 4), the language of 
the ruling indicates otherwise. The court explained that 
because HHS's interpretation of sex discrimination 
caused "harm [that] is felt by healthcare providers and 
states across the country," the scope of the injunction 
was nationwide. Franciscan Alliance, 2016 U.S. Dist. 
LEXIS 183116 at *62. In addition, while injunctive relief 
is generally limited to the party or parties in a particular 
case, "when a reviewing court determines that agency 
regulations are unlawful, the ordinary result is that the 
rules are vacated—not that their application to the 
individual petitioners is prescribed." Nat'l Mining Ass'n v. 
U.S. Army Corps of Eng'rs, 145 F.3d 1399, 1409, 330 
U.S. App. D.C. 329 (D.C. Cir. 1998) (quotation omitted). 
But even absent the Franciscan Alliance injunction, the 
Supreme Court's review of Gloucester County—
involving essentially the same underlying issue of 
whether Title IX's prohibition against sex-based 
discrimination includes [*10]  gender identity 
discrimination, Gloucester Cnty., 137 S. Ct. at 369—
warrants a stay of these proceedings as to Plaintiff's 
Section 1557 claim.

At least one other district court has stayed proceedings 
pending the Supreme Court's ruling in Gloucester 
County. In a case involving a challenge to an employer's 
health plan following the exclusion from coverage for an 
employee's "sex transformation" surgery, Robinson v. 
Dignity Health, No. 16-CV-3035 YGR, 2016 U.S. Dist. 
LEXIS 168613, 2016 WL 7102832, at *2-3 (N.D. Cal. 
Dec. 6, 2016), the court determined that a stay awaiting 
the Supreme Court's resolution of Gloucester County 
would "serve the orderly administration of justice and 
simplify the issues in the litigation, given the high 
likelihood that the decision in Gloucester County would 
affect" the plaintiff's claims. 2016 U.S. Dist. LEXIS 
168613, [WL] at *2. Specifically, Robinson's claims 
"would be directly affected by an interpretation of Title IX 
addressed to the meaning of 'on the basis of sex,' since 
that definition is expressly incorporated into the text of 
section 1557." Id. As the court observed, "unlike the 
cases . . . in which a sister court or administrative 
proceeding could have an effect, here the key question 
posed by this litigation is before our highest court, 
making its pronouncements far more significant to the 
outcome here." Id.; see also Dare v. Wal-Mart Stores, 
Inc., No. 02-cv-0001 (PAM/RLE), 2003 U.S. Dist. LEXIS 
8558, 2003 WL 21147657, at *2 (D. Minn. May 8, 2003) 

 [*11] (issuing a stay as to certain claims pending 
Supreme Court review, which "has broad implications 
for lower courts analyzing discrimination claims. . . .").

The Court is mindful of the importance of balancing the 
need for judicial clarity against the potential harm to 
Plaintiff caused by a delay. Plaintiff has been litigating 
this matter since June 2014 and, as alleged in the 
Complaint, continues to experience trauma based on his 
alleged treatment by Defendants. (See Compl. ¶¶ 64-
66.) However, the fundamental question of whether Title 
IX's prohibition against sex-based discrimination 
embraces gender identity is squarely before the highest 
court in the land. A stay to obtain the Supreme Court's 
decision will simplify Plaintiff's Section 1557 claim and 
serve the orderly administration of justice. Thus, while 
acknowledging the harm of delay to Plaintiff, the Court 
finds that the Court's judicial resources are best served 
by obtaining the Supreme Court's ruling in Gloucester 
County. A stay of proceedings with respect to Rumble's 
Section 1557 claim is therefore granted.

B. MHRA

As to Rumble's claim under the MHRA, as this Court 
noted in its March 16, 2015 Order, the MHRA prohibits 
discrimination [*12]  based on sexual orientation or sex. 
(Order of 3/16/15 at 15; 39-40) (citing Minn. Stat. § 
363A.11, subd. 1(a)(1)). Minnesota law defines "sexual 
orientation" as "having or being perceived as having a 
self-image or identity not traditionally associated with 
one's biological maleness or femaleness." Minn. Stat. § 
363A.03, subd. 44.

The ACA does not supersede state laws that provide 
additional protections against discrimination, so 
Plaintiff's MHRA claim is not superseded by Section 
1557. 45 C.F.R. § 92.3(b). And although the Court has 
determined that Plaintiff's federal question claim is 
stayed, this Court possesses supplemental jurisdiction 
over the MHRA claim. Subject to certain limited 
exceptions that are inapplicable here, this Court "shall 
have supplemental jurisdiction over all other claims that 
are so related to claims in the action within such original 
jurisdiction that they form part of the same case or 
controversy under Article III of the United States 
Constitution." 28 U.S.C. § 1367(a) (emphasis added). 
Rumble's MHRA claim is closely related to his Section 
1557 claim, arising from the same facts and evidence. 
While Congress enumerated certain situations in which 
district courts may decline to exercise supplemental 
jurisdiction, including the dismissal of a federal cause of 

2017 U.S. Dist. LEXIS 13316, *9
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action, a stay of a federal claim is not listed among the 
exceptions. See [*13]  28 U.S.C. § 1367(c). Moreover, 
even where a federal question claim is dismissed, a 
court is not required to decline to exercise jurisdiction 
over a pendant state law claim. Murray v. Wal-Mart, 
Inc., 874 F.2d 555, 558 (8th Cir. 1989). To the contrary, 
"[s]ubstantial investment of judicial time and resources, 
as well as other factors such as convenience, fairness, 
and comity, may justify the exercise of jurisdiction over 
the state claims after the federal claim has been 
dismissed from the suit." Id. (citations omitted).

Defendants argue that the potential need for two trials 
will result in an unnecessary expenditure of judicial time 
and resources. However, the Court finds that the 
possibility of a subsequent trial on Rumble's Section 
1557 claim would only expend nominally more 
resources. Both the Section 1557 claim and the MHRA 
claim are based on the same facts and evidence. The 
evidence in a later trial could be streamlined and 
presented in such a way as to alleviate much of the 
inconvenience. Thus, the Court finds that Defendants' 
concerns about economy are outweighed by competing 
considerations for the just determination of cases and 
the hardship or inequity of delay that the party opposing 
the stay would be forced to bear. Proceeding on 
Plaintiff's MHRA claim achieves a proper balance of 
both [*14]  parties' legitimate concerns.

In light of this ruling, the hearing on Defendants' 
summary judgment motion as to Plaintiff's MHRA claim 
will be held on February 24, 2017 at 3:00 pm. Should 
the motion be denied, this matter is set for trial 
beginning on June 19, 2017.

THEREFORE, IT IS HEREBY ORDERED THAT

1. Plaintiff's Section 1557 claim is STAYED; and
2. The Court shall exercise its supplemental 
jurisdiction over Plaintiff's MHRA claim.

Dated: January 30, 2017

/s/ Susan Richard Nelson

SUSAN RICHARD NELSON

United States District Court Judge

End of Document

2017 U.S. Dist. LEXIS 13316, *12
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