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The IRS ruled in Rev. Rul. 2013-17 that Registered Domestic Partners (RDPs) and Civil Union 

Partners (CUPs) are not spouses under the Internal Revenue Code. So what happens when RDPs 

or CUPs dissolve their relationships and under state law one partner is required to make support 

payments (alimony) to the other partner? To answer that question we must return to an early 

Supreme Court case, Gould v. Gould, which was decided before there were ever any statutory 

provisions applicable to payments of alimony at divorce. 

 

In Gould v. Gould, 245 U.S. 151 (1917), the United States Supreme Court held that a divorced 

wife’s receipt of alimony was not taxable income to her. That rule remained the law until 

Congress enacted the forerunner to §§71 and 215, sections which now provide that, under certain 

conditions, the receipt of alimony is taxable to the payee and deductible by the payor. Those 

provisions apply only to spouses and, as a result, are not available for same-sex couples who are 

RDPs or CUPs, even though those are state-recognized relationships that impose the same 

support and alimony obligations on such couples as the state imposes on spouses. Under general 

principles of federal tax law, state laws regarding substantive property rights and obligations are 

recognized in the computation of what is taxable or deductible under the federal income tax. 

Thus, for same-sex couples, who cannot rely on §§71 and 215, the burning question becomes: Is 

Gould still good law?  

 

While Gould has never been overruled, it is an old case. Thus it is worth asking whether it 

remains good law. At least one commentator has suggested that Gould was decided in an era in 

which, under Eisner v. Macomber, the concept of income was somewhat more limited than it is 

today. See Wendy Gerzog, On Public Policy Grounds: A Limited Tax Credit for Child Support 

and Alimony, 11 American Journal of Tax Policy 321 at fn 4 (1994).  In 1955, the United States 

Supreme Court decided in Glenshaw Glass that the word “income,” as used in the taxing 

statutes, was intended to be construed as broadly as possible. Thus, windfalls, including the 

punitive damages at issue in Glenshaw Glass should be viewed as taxable income even though 

such windfalls are not the product of invested capital or labor. While this restricted view of 

Gould may have plausibility, there are a number of arguments that militate in favor of Gould’s 

continued validity on the question of taxation of alimony outside of Sections 71 and 215. They 

are: 

 

1. The opinion in Gould was not based solely on the limited definition of income in cases such as 

Eisner v. Macobmer. Instead, it was also based on the concept that the spouse who receives 

alimony is receiving something that she (or he) would have been entitled to receive if the 

marriage had continued. That is, the wife would have been entitled to ongoing support and 
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support is not taxable income. As a result, the “in lieu of” theory should apply and the amount 

received should remain nontaxable. See, e.g., Lyeth v. Hoey, 305 U.S. 188 (1938)(damages 

received in settlement of will contest claim are tax-free because they are received “in lieu of” the 

inheritance which would have been non-taxable). See also Howard v. Commissioner, 447 F.2d 

152 (5th Cir. 1971)(applying Lyeth v. Hoey analysis to a divorce claim involving a good faith 

relinquishment of a dower claim and ruling that settlement amount is not income since it, in 

effect, replaces right to dower which would have been received tax-free by the taxpayer). 

 

2.  After the 1955 decision in Glenshaw Glass, the Service has not once successfully attempted 

to tax alimony to the recipient unless it is covered by Section 71.  In fact, in GCM 37571, 1978 

WL 43529, the Service opined that if there was a legally binding obligation of support under 

state law that was not covered by Section 71, then Gould remained good law and provided a rule 

of nontaxation to the recipient of the support. See also Taylor v Commissioner, 55 T.C. 1134, 

1138 (1971)(similarly supporting the continued validity of the Gould rule). 

 

3.  The statutory rules set forth in Sections 71 and 215 may have usurped the default rule of non-

taxation contained in Gould, but the IRS has stated that there is no evidence that congressional  

passage of the new regime (e.g., sections 71 & 215 and before that sections 22(k) and 22(u)) was 

in any way intended to repeal the continuing validity of Gould. See Senter v. Commissioner, 25 

T.C. 1204 (1956), aff’d 242 F.2d 400 (4th Cir. 1957)(holding that payments at divorce to spouses 

that do not qualify as alimony under then applicable code provision, § 22(k), are presumably not 

taxable).  

 

4. In 1962, when the United States Supreme Court was faced with the question of how to 

characterize a property transfer between spouses incident to divorce, the Court refused to view 

the transaction as a gift for income tax purposes. See U.S. v. Davis, 370 U.S. 65 (1962). As a 

result, the husband’s transfer of appreciated property in exchange for his wife’s release of her 

support and dower rights was treated as a taxable exchange to the husband. Had he paid cash, of 

course, he would have had no gain on the exchange. Although the case focused on tax 

consequences to the husband only, the Court did note that the administrative practice was not to 

tax the wife on whatever she received. See Davis, footnote 7 at 370 U.S at 73. That 

administrative practice was confirmed in Rev. Rul. Rev. Rul. 67-221, holding that a spouse in 

Mrs. Davis’s position was not taxable on the receipt of funds in exchange for support or dower 

rights. While this ruling cannot literally be applied to RDPs or CUPs (because they are not 

spouses under the tax law), to the extent it is based on the “in lieu of” theory, its conclusion 

ought to apply to them.  

 

5. As a matter of general tax policy, Congress and the IRS have consistently applied a policy of 

taxing alimony payments only once. Thus, the only question has been whether the payor or the 

recipient should be liable for the tax. That matter has been resolved by statute for spouses,  
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recognized as such under federal law. While same-sex RDP and CU couples cannot rely on the 

statutes, the policy of taxing alimony payments only once ought to apply to them.  

 

Conclusion: These policy reasons, plus the clear statement by the IRS in GCM 37571 that Gould 

is still good law support the conclusion that if Section 71 does not apply to tax alimony, the 

alimony is excluded from income under Gould. Of course the paying partner would not be 

entitled to a deduction since there is no statute authorizing a deduction to non-spouses. But it is 

nonetheless an important conclusion that the payment will not, in effect, be taxed twice. It will 

instead always be taxed only to the payor (i.e., the payment is made from after-tax income) and 

not to the payee. 

 


