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On June 26, 2013, the United States Supreme Court handed down its much-awaited opinion in 

United States v. Windsor, 509 U.S. 350.  holding that the federal Defense of Marriage Act 

(DOMA) was unconstitutional. DOMA, enacted by Congress in 1996, prohibited the federal 

government from recognizing valid marriages entered into by persons of the same sex. In 1996, 

no jurisdiction anywhere in the world recognized such marriages. The first valid marriages for 

same-sex couples in this country were celebrated on May 17, 2004 in Massachusetts, three years 

after the Netherlands became the first country to endorse marriage equality. 

 

Also on June 26, 2013, the Court avoided answering the larger issue that had been posed in 

Hollingsworth v. Perry: Do same-sex couples have the same constitutional right to marry that 

opposite-sex couples enjoy? Instead the Court ruled that the defenders of Proposition 8 did not 

have standing to pursue the appeals, either from the District Court’s decision or from the Ninth 

Circuit’s decision. See 133 S.Ct. 2652.This ruling reinstated Judge Walker’s opinion at the 

District Court level, which had struck down Proposition 8 as violating the Fourteenth 

Amendment.  Perry v. Schwarzenegger, 704 F. Supp. 2d 921(N.D. Cal. 2010). As a result 

California moved back into the marriage equality column of states, bringing the total number of 

jurisdictions in which same-sex couples could marry to fourteen (thirteen states plus the District 

of Columbia).  

 

Marital status is determinative of many federal rights and benefits. Spouses file tax returns using 

different rules from single taxpayers. In married couples where there is only one-earner, the non-

earning spouse may be entitled to social security benefits based on the earnings record of the 

other spouse. Immigration rules are more beneficial for spouses of American citizens. And, 

federal employees, including military personnel, receive numerous benefits for their spouses.  

 

The fact that only thirteen states (plus D.C.) recognized same-sex spouses as legally married 

presented a challenge for the numerous federal agencies that now had to determine who was 

married for purposes of applying agency rules. Within months of the Windsor decision, most 

agencies had announced the following rule: any marriage that is valid in the state or jurisdiction 

of celebration will be recognized as valid at the federal level. The Internal Revenue Service 

issued a lengthy ruling on August 29, 2013 explaining why it was adopting that rule. See Rev. 

Rul. 2013-17. The IRS, along with other federal agencies, also explained that it would not treat 

Registered Domestic Partnerships or Civil Unions as marriages. Any couple who wants to be 

taxed as married is free to choose to marry, and, even if the couple lives in a non-recognition 

state, the IRS will treat the couple as married.  

 



The Social Security Administration, and to some extent the Department of Veterans’ Affairs, 

must apply a different rule, one that looks to the state of domicile to determine whether a couple 

is validly married. That is because the definition of “spouse” is contained in statutory provisions 

that make domicile determinative. (However, an alternative definition of “spouse” in the case of 

social security benefits is broad enough to include registered domestic partners.) 

 

Is place of celebration the best rule? Many have asked that question. For some it seems strange to 

be married for federal purposes and not for state purposes. But of course many married same-sex 

couples experienced just the opposite twist for years: married at the state level, but not at the 

federal level. In support of the place of celebration rule, large employers argued that it would put 

an impossible burden on them to determine the marital status of their employees by applying a 

place of domicile rule. Furthermore, an employee’s status could change under the domicile rule  

if the employee moved to a new state. Benefits provided to spouses by employers are tax-free. 

Should that tax status change each time an employee moves? 

 

A domicile rule would also place an undue burden on the IRS. Taxpayers not only move from 

recognition states to non-recognition states and back, but also non-recognition states may 

become recognition states. One year ago, at the time of Windsor, only fourteen jurisdictions were 

in the marriage equality column. Today that number has grown to twenty. Furthermore, in every 

state that continues to exclude same-sex couples from marriage, there are couples in court 

challenging that exclusion. In fourteen of these states, a trial judge has ruled that the ban is 

unconstitutional. In two of these states, Utah and Oklahoma, a federal appeals court has upheld 

the trial court’s ruling. If this pace continues, the issue that the Supreme Court avoided in Perry 

is likely to be back on the Court’s docket within the year. If the Court follows the lead of all the 

other post-Windsor federal courts that have considered this issue, marriage equality will become 

a reality for all. And then it will not matter whether a federal agency applies a place of 

celebration rule or a domicile rule. 

  


