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[bookmark: Intro]Introduction


Advance Directive / Power of Attorney (AD/POA):
	The AD/POA (a) selects an agent to make medical decisions (broadly defined) for the principal in the event that the principal can no longer do so; (b) authorizes disclosure of the principal’s medical information to the agent; (c) instructs providers and the agent as to how the principal wants to be cared for, particularly in end-of-life situations; (d) states whether or not organs should be donated in the case of the principal’s passing; and (e) is not only signed by the principal, but also signed by two witnesses.  Most clients will be advised to complete an AD/POA, even if their situation dictates that it be narrowed down significantly.
Disposition of Remains:
	This document names the person the client wishes to take care of their bodily remains after death, and allows the client to provide instructions if desired.  It must be signed and witnessed.

[bookmark: Doc3]Advance Directive/Healthcare Power of Attorney
(AD/POA)


[bookmark: doc3i]Part I: Healthcare Power of Attorney
	In the first part of the Advance Directive/Healthcare Power of Attorney (AD/POA), the client will appoint someone to be their healthcare power of attorney.  Subsection A names that individual, and subsection B describes that individual’s powers.  This section, like the entire document, can be edited down to only those powers that the client wishes for the agent to have.  Absent the client’s objections or inability to select a strong agent, however, it is generally favorable to give the agent broad powers.  The remaining subsections cover additional legal details.
	The default rule is that the powers of a healthcare agent take effect only after the client has been certified to lack capacity to make healthcare decisions.  In the District of Columbia and Maryland, however, the client can give her agent the power to act on her behalf immediately, even while the client is competent.  This is advisable so that the agent can have access to the client’s health information and have standing to advocate on the client’s behalf with the client’s healthcare providers when the client is not physically present.  
	Even when the client makes the agent’s powers effective immediately, however, the client still retains the power and ultimate authority to direct her own care, so long as she retains the mental capacity to make informed decisions.  While the client is competent, the client’s decisions control—the agent must act solely according to the directions of the client.  Only if and when the client has been certified to lack capacity to make her own healthcare decisions will the agent’s decisions control the client’s healthcare instead.[footnoteRef:1]  Even then, though, the agent’s power will be circumscribed by the directions the client set out in the Advance Directive (a.k.a., “Living Will”).   [1:  Each local jurisdiction has its own statutory definition of “incapacity,” but they are similar.  In the District of Columbia, incapacity means “incapable of understanding the health-care choice, making a decision concerning the particular treatment or services in question, or communicating a decision even if capable of making it.”  D.C. Code § 21-2204(b).

  In Maryland, it means “inability of an adult patient to make an informed decision about the provision, withholding, or withdrawal of a specific medical treatment or course of treatment because the patient is unable to understand the nature, extent, or probable consequences of the proposed treatment or course of treatment, is unable to make a rational evaluation of the burdens, risks, and benefits of the treatment or course of treatment, or is unable to communicate a decision.”  Md. Code Ann., Health-Gen. § 5-601(m)(1).

  Virginia defines incapacity as the “the inability of an adult patient, because of mental illness, intellectual disability, or any other mental or physical disorder that precludes communication or impairs judgment, to make an informed decision about providing, continuing, withholding or withdrawing a specific health care treatment or course of treatment because he is unable to understand the nature, extent or probable consequences of the proposed health care decision, or to make a rational evaluation of the risks and benefits of alternatives to that decision.”  Va. Code Ann. § 54.1-2982.

Each jurisdiction also provides a specific procedure for certification of incapacity.  See D.C. Code § 21-2204(a); Md. Code Ann., Health-Gen. § 5-606; Va. Code Ann. § 54.1-2983.2(B).  ] 

	As a result, the client should be advised at the beginning of this process that, in the Advance Directive section of the document (which comes after the POA section), she will be able to state what kind of care she wants to receive if she becomes incapacitated, and/or give guidance to her agent regarding how the agent should make healthcare decisions for her.  It should also be made clear that the client retains ultimate authority to control her healthcare while she remains mentally competent, and that her agent’s decisions would take precedence over her own only if and when the client were deemed unable to make a competent decision herself.  
A.	Selection of Agent

	The client should be advised that she should select two people to make healthcare decisions for her when she is physically or mentally incapable of doing so herself.  One person is to be the client’s first choice, the other is to be a substitute who only steps in if and when the first choice is unable or unwilling to serve.  
	The client should select individuals who are:
a. Trustworthy, i.e., will follow the client’s directions and act in the client’s best interest
b. Level-headed
c. Able to make rational decisions in a crisis
d. Geographically nearby (i.e., could be present at a hospital in an hour to two hours)
	The client should avoid appointing someone as agent simply out of affection, or just because the person herself demands to be appointed.  The client should choose an agent who could quickly and readily reach any hospital in the area where the client lives, and who would be readily available by phone otherwise.  The agent should be able to physically see the client and speak face-to-face with healthcare providers on short notice without having to engage in major travel.
	The client should be strongly dissuaded from appointing co-agents.  Having multiple co-agents invites confusion, disagreement, and paralysis in decision-making.  Two of the major objectives of a healthcare power of attorney and an advance directive are efficiency and finality.  In order to effect the client’s wishes, healthcare providers need to hear one, clear decision from one person.  
	The attorney cannot serve as the healthcare agent.  Occasionally, a client will have no one in her life she feels she is able to ask to serve as her healthcare agent.  The client may ask the attorney to serve in this capacity.  Volunteer and staff attorneys are, however, not permitted to serve as healthcare agents (and are strongly discouraged from doing so).  Other Whitman-Walker staff members are similarly not suitable to act as agent.
	If the client does not have anyone in her life who is appropriate to serve, we can still assist him or her to complete an advance directive that states his or her wishes in the event he or she is incapacitated. (See Part II.)
B.	Powers and Rights of Healthcare Agent

	The client has the legal ability to tailor the powers of the healthcare agent (otherwise known as the “attorney-in-fact”).  The healthcare power of attorney template that we use contains a comprehensive list of powers taken from the Maryland statutory form healthcare power of attorney.[footnoteRef:2]  The client can remove any power he or she may not want exercised, but unless the client has a good and specific reason for doing so, this should be discouraged.  It is impossible to predict what circumstances may arise in the future, so the client would be better off giving her healthcare agent plenary power to act on her behalf.   [2:  See Md. Code Ann., Health-Gen § 5-603 (Lexis, current through Mar. 2014).  The Whitman-Walker form also incorporates the language of the statutory form healthcare powers of attorney and advance directives for the District of Columbia and Virginia.  See D.C. Code § 7-622 (advance directive), § 21-2101 (health care power of attorney) (2000, Lexis current through Mar. 2014); Va. Code Ann. § 54.1-2984 (Lexis, current through Mar. 2014).  ] 

	Many of the powers allow the agent to make decisions and act concurrently with the client, subject to the approval of the client.  The purpose of some of the powers, however, is to give the agent the ability to act without the client’s consent, or over her protest.  Before these powers take effect, however, the client must be formally found to be incapable of making an informed decision. 
	We recommend that in editing the document, the attorney strike through any powers that the client does not want to confer, and that the client write their initials next to that strike-through.  
	The powers itemized in section (I)(B) of the Whitman-Walker Form Health Care Power of Attorney are:

1. To consent or withdraw consent to any treatment.

	2.	To request and receive healthcare information, including in the form of oral conversations.

	3.	To decide who the client’s doctors and other healthcare providers will be.

	4.	To decide where the client will be treated.

	5.	To authorize admission to and discharge from any healthcare facility.

	6.	To continue to serve as the client’s agent, even over the client’s protest, if her attending physician and one other physician both certify she is not capable of making an informed decision.

	7.	To authorize the treatment the client has identified in the advance directive, even if the client later protests, if her attending physician and one other physician both certify she is incapable of making an informed decision.

	8.	To authorize the client’s participation in a healthcare study if it offers the prospect of direct therapeutic benefit to her.

	9.	To authorize the client’s participation in a healthcare study for the purpose of increasing medical knowledge, even if it offers no prospect of direct therapeutic benefit to her (it would be wise to include this power, because it obviates any quibbling under (9), above, about whether and to what degree a study might “offer the prospect of direct therapeutic benefit”).

	10.	[Transgender-specific:] To direct persons involved in care to use the client’s name and gender pronouns of their choice, and to preserve the appearance of that gender identity (this should be deleted for clients who are not trans or gender-nonconforming).

	11.	To enforce the terms of the power of attorney and advance directive.

	12.	To be present with the client, and to determine who else may visit the client.

Personalized Conditions and Limitations:  

	The form also provides space and opportunity for the client to state any conditions or limitations to these powers.  Again, unless the client has a very specific reason for doing so, imposing conditions and limitations should be avoided, because they often involve abstract factual assumptions that will not necessarily fit future concrete circumstances.   Nevertheless, if the client has particularly strong concerns about a particular medical procedure or health care provider, or wants to make sure that a particular friend or family member (not the designated agent) should always be allowed to visit – or never allowed to visit –then this condition could be stated.  The attorney should discuss any such proposed condition with the client to ensure that the client understands the potential consequences.   

C.	How the Agent is to Decide Specific Issues

	The WWH form provides that the agent is to first consider the client’s preferences as set forth in Advance Directive portion of the document (Part II).  Then, the agent should make a decision based on what the client would want to do.  The agent can consider:
· conversations he/she has had with the client;
· the client’s religious or philosophical beliefs;
· the client’s personality; and
· how the client made medical and other important decisions in the past
	If what to do is still unclear after considering all this, then the agent should do what the agent thinks is in the client’s best interest.
D.	People my Agent Should Consult
	The client may list particular people the agent is encouraged to consult in making healthcare decisions for the client.  This may be particularly helpful where the client appoints a friend or other non-family member as agent.  (Contact information for such individuals should, of course, be included.)  The agent can then know whom the client would like to be informed and consulted regarding her treatment.  However, the attorney should remind the client that listing any such people is merely a suggestion and is not required.  Furthermore, anyone listed in this section is not entitled to notice about the client’s health situation or empowered to make any decisions about it.  It should be noted that listing anyone in this section creates a risk of muddying the decision-making by giving non-agents the impression they do have control over the decision-making.  If the client anticipates a struggle for control, the client may intentionally leave this section blank, and/or consider adding explicit language to address such potential struggles.
E.	Access to My Health Information – HIPAA Authorizations
	This section gives a broad authority to request and receive health information.  The first paragraph of this provision allows a physician to discuss the client’s capacity with the agent prior to a formal finding of incapacity.  This provision is here because, in some cases, a power of attorney might only take effect if and when a physician has found the patient to have lost the capacity to make healthcare decisions.  Without a provision allowing communication with the agent prior to a finding of incapacity, a physician might not be legally able to gather information necessary to assess capacity.  This provision allows such communication.  
	Once the power of attorney is in effect, the rest of this section gives the agent broad power to request and receive medical information in any form, including oral conversation.  It also appoints the healthcare agent as the client’s personal representative under HIPAA (which formally allows healthcare providers to release information to the agent).  “If under applicable law a person has authority [e.g., through a Power of Attorney] to act on behalf of an individual who is an adult or an emancipated minor in making decisions related to health care, a covered entity must treat such person as a personal representative.”  45 C.F.R. §164.502(g)(2).  “[A] covered entity must . . . treat a personal representative as the individual.”  §164.502(g)(2) (emphasis added).  This means the health entity must release records to the personal representative the same as if she were the principal herself.  The Personal Representative can even execute a HIPAA Authorization on behalf of the principal to release records to a third party.  
F.	Mental Health
	This section allows the client to make more specific provisions regarding mental health care.  If the client has no chronic mental illness, she should select option (1).  She should select option (2) only if she receives active, ongoing mental health treatment and has specific wishes regarding who should treat her in an acute psychiatric episode and how she should be treated (e.g., if there are specific medications or other treatments she does, or does not, want to receive). 
	If the options in section (F) are sufficient to provide for the client’s wishes, then the power listed in section (B)(6) should be deleted from the form, because its language contradicts section (F).
G.	Effectiveness of This Part
	A client has two options for when her healthcare power of attorney should become effective: either immediately upon signing, or only when the client is “not able to make informed decisions about [her] healthcare.”  Making it effective upon signing is preferable for several reasons.  First, the agent may need at some point to interact with healthcare providers and instruct them on treatment options when the client cannot be physically present to do so herself (e.g., if the client were in a hospital and the agent had to make arrangements with staff of a rehabilitation facility to which the client needed to be transferred).  
	Second, making the power of attorney effective immediately does not cost the client anything: the client is still the ultimate decision-maker, so long as she is mentally competent.  This may not be immediately apparent to clients.  Some may assume that by signing a power of attorney that they are giving up power over their lives to someone else.  The attorney should make sure the client understands that she retains full power to make her decisions while she is mentally competent, and that the agent is bound to follow those instructions.
	Third, it can be very difficult to determine as of when exactly a person is “not able to make informed decisions.”  A person can drift in and out of capacity, or be capable of some decisions but not others.  Consequently, the precise start point of an agent’s power can be murky and subject to contention of it is contingent on determining when the client is no longer “able to make informed decisions.”  
	If a client is concerned about the named agent acting improperly, the attorney should explore those concerns with the client and suggest naming someone else as the agent.

[bookmark: doc3ii]Part II:  Advance Directive (“Living Will”)
	The Advance Directive (sometimes referred to as a “Living Will”) allows the client to state her wishes regarding what treatment she does, and does not want, if and when she loses the capacity to make or communicate treatment decisions.  The Advance Directive serves as the client’s written instruction or guidance to her healthcare agent and healthcare providers regarding how they should conduct her care once she is no longer capable of giving that instruction herself.  An Advance Directive therefore limits the discretion of the healthcare agent.  The client can provide her instructions as either guidance (leaving ultimate discretion to the agent), or as mandatory orders (leaving no discretion to the agent).  (See Section G, Effect of Stated Preferences, below.)
	Please note that, even without an Advance Directive, the client’s duly appointed healthcare agent can still withdraw treatment once two physicians certify the client has lost capacity to make her own informed decisions.  
	The Advance Directive is designed to apply in a number of different end-of-life scenarios.  For example, it would apply if the client developed advanced Alzheimer’s or dementia, and then suffer an acute condition, such as infection with multi-organ failure, from which there is no reasonable hope of recovery.  Alternatively, it would apply if she suffered a massive stroke or subdural hematoma and slipped into a vegetative state, or had end-stage cancer and drifted into unconsciousness.
	Advance Directives have been criticized by some commentators because they require the individual to make decisions based on inherently inadequate knowledge, since most individuals have never experienced extreme, end-of-life conditions prior to executing an advance directive.  They do, however, give the client at least some ability to exercise control over their healthcare.  They also provide direction for the agent and for care givers, and can relieve them of the burden of having to withdraw care solely based on their own judgment.  An Advance Directive can also reduce or eliminate conflict among family members or friends regarding what care the client would have wanted. 
	The WWH form provides a section where the client may state goals or values about end-stage treatment, e.g., “I want to die at home, if possible,” “I do not want to receive treatment if there is no reasonable expectation of benefit or survival,” or “I wish to receive Last Rites according to the rite of the Roman Catholic Church.”  
Instructions for Sections (A), (B), and (C)
	The WWH form (in conformity with the Maryland statutory form) provides three different scenarios in which the client can articulate a choice along the spectrum from minimum to maximum treatment.  The three scenarios are:
A. 	Terminal Condition: death from a terminal condition (e.g., multi-organ system failure) is imminent, even if life sustaining procedures are used.  “Terminal” is commonly understood among medical professionals to mean a life expectancy of six months or less.  This is in contrast to “End-Stage Condition” (below), which is commonly understood to mean “an incurable condition that will continue in its course until death,” but for which life expectancy could still be more than six months, e.g. eight months to a year.  
B. 	Persistent Vegetative State: the client is not conscious and not aware of herself or her environment or able to interact with others, and there is no reasonable expectation that she will ever regain consciousness (i.e., brain death).
C. 	End-Stage Condition: an incurable condition that will continue in its course until death and has already resulted in loss of capacity and complete physical dependency (similar to “A”), e.g., end-stage pancreatic cancer.  
	In order for the client’s preferences to be triggered, at least two physicians (one of whom must be the client’s attending physician) must certify that she has reached one of these conditions.
	The form offers the following range of treatment for each scenario: the client must select only one.  Some clients may want to alter this language to account for their own personal medical needs or medical history.  The attorney should incorporate those changes in plain language.
	1.	Minimum treatment
· No treatment to extend life
· No nutrition or fluids by tube or any other artificial means
· Allow natural death to occur
	2.	Medium treatment: Food and Fluids
· No treatment to extend life
· DO provide nutrition and fluids, even by artificial means if necessary
· Allow natural death to occur		
3.	Maximum treatment
· Extend life as long as possible, using all reasonable medical interventions
· Provide nutrition and fluids, even by artificial means if necessary
D.	Pain Relief
	Some pain medication carries the risk of hastening death.  The client can instruct her agent and healthcare providers to administer pain medication in these circumstances anyway, even if doing so may cause her to die more quickly.  In the alternative, the client can forego pain relief if it would hasten death.
E.	Pregnancy
	This section can be deleted for clients to whom it does not apply.  A client for whom pregnancy could be an issue can specify treatment in the event she is pregnant while in a terminal/vegetative/end-stage condition and no longer capable of deciding whether to continue to live.  The form provides three options:
		1.	The agent shall have sole discretion to authorize or stop life-sustaining treatment for the client (broadest power);
		2.	The agent shall make any decision for or against treatment solely based on client’s best interests, and not simply to sustain the pregnancy (i.e., do not sustain client’s life just for the unborn child);
		3.	The agent shall make any decision for or against treatment based on the best interest of the unborn child (i.e., do everything possible to bring child to birth).
F.	Respectful Relations
	This section applies to transgender or gender-nonconforming clients (and otherwise can be deleted).  These clients may find that in receiving medical care, there is reluctance by medical professionals to use the client’s chosen name and the gender pronouns with which she or he identifies, as well as to maintain the client’s dress and appearance in a manner consistent with his or her gender identity.  For example, care providers might refer to a transman as “she,” refer to a client by a legal name of “Danielle” versus a chosen name of “Dan,” and might address issues of how to dress or groom the patient in a way that would be contrary to the patient’s gender identity and expression.  This form permits the client to state their preferences should they have any concern that these issues come up.  As with all sections in this directive, this section can be deleted if it is not applicable to a given client.

G.	Effect of Stated Preferences
	The reality of healthcare is that any given client’s final course may not fit neatly into the categories and assumptions laid out in his or her Advance Directive.  Advance Directives by their very nature require a client to make decisions based on partial knowledge at best, since few of us have first-hand experience of end-of-life conditions, or the treatment that can accompany them.   Few clients will have ever actually been on a respirator, or lived with paralysis after a stroke, or lived with dementia.  Hence it might be wise for the client to leave decisions in such circumstances to a trusted agent, with the Advance Directive serving as guidance.  On the other hand, leaving such decisions to an agent’s discretion may defeat the client’s desire to control her end-of-life care.  The form itself attempts to solve this problem by offering two alternatives for the effect of a client’s preferences.  
	The first option indicates that the client’s stated preferences are to be used as guidance for decision-making when she can no longer make decisions herself, but allows the healthcare agent and healthcare providers flexibility in applying them, so long as they act in the client’s best interest.  This leaves ultimate decision-making in the agent’s discretion.
[bookmark: doc3iii]	The second option, by contrast, requires the agent and healthcare providers “to follow my stated preferences exactly as written.”  If the client thinks the agent could be pressured by others to act contrary to the client’s wishes (e.g., to terminate life support), then this may be the preferred option.  If the client is confident in the agent’s willingness and ability to carry out the objectives of her wishes, then the first option would be better, given the unpredictability of medicine.  

Part III:  After Death

A.	Organ Donation
	If the client wishes healthcare professionals to be able to harvest organs or tissue upon her death, she should indicate so here.  If not, she should also so indicate.  She may also restrict the use to which organs or tissue may be put.
B.	Donation of Body
	The client may donate her entire body for medical study if she wishes.  She should indicate her wishes here.
C.	Respectful Remembrance
	Similar to the “Respectful Relations” section above, which refers to what shall happen while the client is incapacitated, this addresses the same gender identity and expression issues should the client pass away.
	It is very important to tell the client that they need to complete a “Disposition of Remains” to designate someone to carry out these wishes (as well as all other preparations).  If possible, this should be done at the same time as the Advance Directive.  If not, the client could return to one of our estate planning clinics or a future meeting with the attorney.  If the client says they already have such a document completed, they should be advised to inform the person they have selected about these wishes and to make sure that person will carry them out; if their existing Disposition of Remains was completed outside of WWH, they should be advised to provide us with a copy so that we can confirm that it meets the statutory requirements.

[bookmark: doc3iv]Part IV: Declaration, Signature & Witnesses

	In order for the Healthcare Power of Attorney and Advance Directive to be effective in the District, Virginia, and Maryland (Maryland in particular), it must be carefully executed in the presence of two witnesses, neither of whom is:
· The agent; 
· The client’s healthcare provider (or an employee thereof); 
· An heir by the law of intestacy (e.g., child, spouse, sibling, or parent); 
· A beneficiary of the client’s Will; 
· Responsible in any way for the client’s medical bills (e.g., a spouse);
· A financial beneficiary in any way of the client’s death.
[bookmark: Doc4]
Document Two: Disposition of Bodily Remains

	The legal authority of the healthcare agent terminates the moment the life of the principal ends.  Therefore, the client should separately appoint an agent to handle her bodily remains or else, by legal default, the client’s body will become the property of the next of kin.  The client can designate this agent and provide instructions about funeral and burial arrangements in in a document called the Disposition of Bodily Remains (hereafter “DOBR”).  A DOBR is thus especially helpful when a client is estranged from (or simply geographically distant from) their family.  Given that transgender or gender non-conforming clients may face discrimination or ignorance by both their legal next of kin and the parties involved with their remains (e.g., staff at a funeral home or cemetery), it is especially important that these clients complete a DOBR.  As a result, there is a section of WWH’s document that specifically addresses trans issues.
	The DOBR allows the client to name the person she wants to be in charge of her remains; often, this will be the same person they appoint as their healthcare agent.  It also allows the client to select an alternate.  The client can also add  instructions reflecting her wishes (e.g., whether she wants to be cremated or buried, whether she wants a memorial service of a certain type, etc.).  However, the client need not capture every detail of their wishes so long as the person they are appointing knows how to carry them out, and the client trusts that individual to do so.
	Like the AD/POA, the DOBR must be witnessed by two disinterested individuals; it therefore is logical for the client to complete this document at the same time as the AD/POA.  If that is not possible, the client should be encouraged to return to an estate planning clinic or a future meeting with the attorney to complete the DOBR.
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