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INTRODUCTION

“Outlaw to outcast may be a step forward, but it does not achieve the full promise of
liberty.” Obergefell v. Hodges, 135 S. Ct. 2584, 2600 (2015). The full promise of liberty is not
just the right to marry or have other intimate relationships, but necessarily includes the right to
work and earn a living free from abuse on the job because of those relationships. Defendant
argues that gay and lesbian persons are not protected from such workplace abuse. However, the
text of Title VII expressly prohibits discrimination “because of sex,” and in the final analysis it is
the language of our laws, not guesswork about legislative intent, which governs. That language
already guarantees the full promise of liberty. Given well-established, controlling principles of
law under Title VII and the nature of sexual orientation discrimination itself, the conclusion is
inescapable that discrimination against persons because of their sexual orientation is inherently
discrimination “because of sex” prohibited by Title VII. As such, EEOC’s complaint on behalf of
Dale Baxley states a violation of Title VII. Moreover, Defendant’s assertion that EEOC has not
satisfied its conditions precedent is meritless. Defendant’s motion to dismiss should be denied.

FACTUAL SUMMARY

Dale Baxley was employed by Defendant as a telemarketer, reporting to supervisor
Robert McClendon. See Complaint (ECF No. 1) at §11(a-b). From mid-July to August 19, 2013,
McClendon subjected Baxley to unwelcome and offensive sex-motivated comments, including
referring to him as “fag,” “faggot,” “fucking faggot,” and “queer,” and making statements such
as “fucking queer can’t do your job.” Id. at 11(d). Almost immediately after learning that
Baxley was in a committed relationship with another male, McClendon made highly offensive
comments about Baxley’s relationship, such as “I always wondered how you fags have sex,” “I

don’t understand how you fucking fags have sex,” and “Who’s the butch and who is the bitch?”
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Id. at 11(e). These comments occurred frequently, at least three to four times a week. Id. at 11(d).
Baxley complained about the harassment to Dr. Gary Hieronimus, Defendant’s President, who
refused to take any action to stop it. /d. at 11(g). As a result, Baxley reasonably concluded that
the hostile work environment to which he was subjected would persist unabated, and he resigned.
Id. at 11(g). By August 19, 2013, Baxley was constructively discharged. /d.

ARGUMENT

1. EEOC’s Complaint States A Claim For Sex Harassment And Constructive
Discharge On Behalf Of Dale Baxley, A Gay Male.

Title VII prohibits discrimination “because of . . . sex.” 42 U.S.C. §2000e-2(a)(1). “[A]
plaintiff may establish a violation of Title VII by proving that discrimination based on sex has
created a hostile or abusive work environment.” Meritor Savings Bank, FSB v. Vinson, 477 U.S.
57, 66 (1986). “When the workplace is permeated with discriminatory intimidation, ridicule, and
insult that is sufficiently severe or pervasive to alter the conditions of the victim’s employment
and create an abusive working environment, Title VII is violated.” Harris v. Forklift Systems,
Inc., 510 U.S. 17, 21 (1993). The plaintiff must establish that he/she suffered intentional
discrimination because of his or her sex. Mandel v. M&Q Packaging Corp., 706 F.3d 157, 167
(3d Cir. 2013). Here, EEOC has pleaded sufficient facts to state a claim that Dale Baxley was
harassed and constructively discharged because of his sex (male) in violation of Title VII.

It is well established that the term “sex” in Title VII includes both sex-related biological
differences, as well as gender. See, e.g., Schwenk v. Hartford, 204 F.3d 1187, 1202 (9th Cir.
2000); Smith v. City of Salem, Ohio, 378 F.3d 566, 572 (6th Cir. 2004) (“The Supreme Court
made clear that in the context of Title VII, discrimination because of ‘sex’ includes gender
discrimination.”). The prohibition of discrimination “because of sex” also includes

discrimination based on sex stereotyping — that is, discrimination against a person who does not
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conform to stereotypical ideas or norms about how a person of that sex should appear, behave or
think. See, e.g., Price Waterhouse v. Hopkins, 490 U.S. 228, 250-51 (1989) (“In the specific
context of sex stereotyping, an employer who acts on the basis of a belief that a woman cannot
be aggressive, or that she must not be, has acted on the basis of gender.”).

It is true that Title VII does not expressly include the phrase “sexual orientation,” nor
does it contain any definition of the term “sex.” For instance, the Act does not expressly state
that sex necessarily includes “gender characteristics,” though the federal courts have concluded it
necessarily must include concepts of gender. Similarly, it is also likely that at the time of the
enactment of Title VII, Congress did not examine whether sexual orientation is necessarily
subsumed within the prohibition of discrimination “because of sex.” Certainly, the legislative
history of the sex discrimination prohibition is sparse, and that history is silent concerning the
precise contours of the term “sex.”

However, since the enactment of Title VII, federal courts have consistently relied on the
plain text of the statute to conclude that the law’s reach extends to cover myriad situations that
are not expressly referenced in the text of the Act and may not have been contemplated by
Congress when the law was enacted, including gender or sex stereotyping, transgender status,
and other types of claims not contemplated at the time of enactment but that are logically
subsumed within the language that Congress selected. See, e.g., Price Waterhouse (coverage on
the basis of sex stereotyping); Meritor, 477 U.S. at 66 (recognizing hostile environment sex
harassment claims); Smith, 378 F.3d at 574-75 (coverage for transgender plaintifY).

In that regard, Oncale v. Sundowner Offshore Services, Inc., 523 U.S. 75 (1998), is a key
decision in this line of Title VII interpretive cases. At issue in Oncale was whether Title VII’s

“because of sex” prohibition included same-sex harassment, which in that case was harassment
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by a male perpetrator against a male victim. See id. at 77. The Court acknowledged that same-
sex harassment was unlikely to have been contemplated by Congress when it enacted Title VII,
but nevertheless held that such claims are cognizable. See id. at 79-81. The Court declined to rely
on supposition about congressional intent, instead turning its attention to the logical meaning of
the statutory text and articulating an important principle of Title VII interpretation: “[S]tatutory
prohibitions often go beyond the principal evil to cover reasonably comparable evils, and it is
ultimately the provisions of our laws rather than the principal concerns of our legislators by
which we are governed.” /d. at 79.

Thus, the fact that Title VII does not contain an express reference to certain forms of
discrimination that involve a protected trait such as sex, and that Congress may not have
contemplated every conceivable form of discrimination implicated by its choice of language
when the law was passed, does not detract from the force and import of the language that it
enacted. The lack of an express reference to sexual orientation in the statutory text is not
controlling. The plain text of the Act is controlling, and all forms of discrimination that are
logically subsumed within that text are prohibited by Title VII.

As explained more fully below, the sexual orientation-based harassment Baxley endured
is illegal sex harassment under Title VII. Three lines of analysis demonstrate the accuracy of that
conclusion: (1) Baxley was targeted because he is a male, for had he been female instead of a
male, he would not have been subjected to discrimination for his intimate relationships with
men; (2) Baxley was targeted and harassed because of his intimate association with someone of
the same sex, which necessarily takes Baxley’s sex into account; and (3) Baxley was targeted
because he did not conform to his harasser’s concepts of what a man should be or do. Under any

or all of these analyses, EEOC’s sex discrimination claims are cognizable. As the federal courts
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have begun to acknowledge, Defendant’s argument that EEOC has not stated cognizable sex
discrimination claims is based on a “faulty construct,” i.e., the false dichotomy of “sex
discrimination” versus “sexual orientation discrimination.” Sexual orientation discrimination by
definition is discrimination “because of sex” and is therefore illegal under Title VIL

A. But For Baxley’s Sex, He Would Not Have Been Harassed.

It is well established that an employer may not rely on sex-based considerations or take
gender into account when making employment decisions. See, e.g., Price Waterhouse v.
Hopkins, 490 U.S. 228, 239-42 (1989). In this regard, sexual orientation discrimination is
necessarily sex discrimination because sexual orientation is inseparable from sex. Sexual
orientation cannot be understood without reference to sex. Any definition of sexual orientation,
for instance, necessarily includes consideration of sexual and emotional attraction to, and by,
persons of a particular sex. See, e.g., American Psychological Ass’n, “Definition of Terms: Sex,
Gender, Gender Identity, Sexual Orientation,” (Feb. 2011) (“Sexual orientation refers to the sex
of those to whom one is sexually attracted”) (second emphasis added).’

In any sex discrimination case involving any individual, whether male or female of any
sexual orientation, the critical test is whether or not that individual is treated differently because
of his or her sex. As the Supreme Court has held, the question of whether Title VII’s sex
discrimination prohibition has been violated involves application of a “simple test of whether the
evidence shows treatment of a person in a manner which but for that person’s sex would be
different.” City of Los Angeles Dept. of Water and Power v. Manhart, 435 U.S. 702, 711 (1978).
See also Oncale, 523 U.S. at 80 (describing the “critical issue” under Title VII as whether the

discrimination would have occurred if the sex of the victim had been different).

! This source is available at http://www.apa.org/pi/lgbt/resources/sexuality-definitions.pdf (last
viewed on Feb. 4, 2016).
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Cases involving gay and lesbian persons are no different in this respect. An employer
cannot discriminate against an employee based on that employee’s sexual orientation without
taking the employee’s sex into account. Consider the case of a male employee who is suspended
because he keeps a picture of his male spouse on his desk. A female co-worker, however, who
also keeps a picture of her male spouse on her desk is not suspended. But for the male
employee’s sex, then, he would not have been suspended.? Therefore, applying the simple test
required by controlling law, the male employee has been subjected to discrimination because of
his sex. Sexual orientation discrimination is sex discrimination.

Consistent with Supreme Court precedent, various federal courts have correctly applied
this but-for sex analysis to cases involving gay or lesbian employees. See Heller v. Columbia
Edgewater Country Club, 195 F. Supp. 2d 1212, 1222 (D. Or. 2002) (holding reasonable jury
could find that lesbian employee would not have been harassed and discharged had she been a
man dating a woman; “[n]othing in Title VII suggests that Congress intended to confine the
benefits of that statute to heterosexual employees alone. Rather, Congress intended that all
Americans should have an opportunity to participate in the economic life of the nation.”); Hall v.
BNSF Ry. Co., No. 13-2160, 2014 WL 4719007, *4-5 (W.D. Wash. Sept. 22, 2014) (denying
motion to dismiss brought by gay male, who alleged sex discrimination in denial of spousal
benefits, holding complaint plausibly alleged a violation of Title VII, as the plaintiff had alleged
that he, a male married to a male, was treated differently than females married to males);
Videckis v. Pepperdine Univ., --- F. Supp. 3d ---, 2015 WL 8916764, *8 (C.D. Cal. Dec. 15,

2015) (holding in Title IX case that sexual orientation discrimination cannot be differentiated

? The same result would occur if the suspended employee were heterosexual — if for instance a
female was suspended for having a picture of her male spouse on her desk but a gay male was
not similarly suspended for having a picture of his male spouse.
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from sex discrimination; if lesbian plaintiffs “had been males dating females, instead of females
dating females, they would not have been subjected to the alleged different treatment.”).’

In this case, McClendon was aware that Baxley was gay and in a romantic relationship
with another male. McClendon harassed Baxley about his sexuality, including barraging Baxley
with various vulgar epithets and comments about his sexual practices. Thus, McClendon targeted
Baxley for harassment because Baxley was a male dating another male. But for Baxley’s sex
(male), he would not have been harassed. Therefore, EEOC has alleged that Baxley was harassed
and constructively discharged “because of sex.”

B. Baxlev Was Targeted Because Of His Association With Another Male.

Sexual orientation discrimination also constitutes sex discrimination under Title VII
because it subjects individuals to adverse treatment based on the sex of persons with whom they
associate. Such associational discrimination is, necessarily, discrimination “because of sex.” The
federal courts have long adhered to this principle in the context of Title VII race discrimination
claims, holding that employees who were discriminated against because of their association with
someone of a different race were necessarily subjected to discrimination because of their own
race. See, e.g., Holcomb v. lona Coll., 521 F.3d 130, 138 (2d Cir. 2008) (“We . . . hold that an
employer may violate Title VII if it takes action against an employee because of the employee’s
association with a person of another race.”); Parr v. Woodmen of the World Life Ins. Co., 791
F.2d 888, 892 (11th Cir.1986) (“Where a plaintiff claims discrimination based upon an
interracial marriage or association, he alleges, by definition, that he has been discriminated

against because of his race.”). See also Holiday v. Belle’s Rest., 409 F. Supp. 904, 908 (W.D. Pa.

? The motivating factor standard is the least demanding causation standard applicable to Title VII
cases. See 42 U.S.C. §2000e-2(m). However, in this case use of that framework is unnecessary
because “but for” causation is readily apparent.
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1976) (ruling that court has subject matter jurisdiction in associational race case brought by
white woman married to black man); Schroer v. Billington, 577 F. Supp. 2d 293, 307 n.8 (D.D.C.
2008) (“Title VII's prohibition against race discrimination protects employees from being
discriminated against because of an interracial marriage, or . . . friendships”).

Courts applying Title VII’s protections in the race associational context have reasoned
that had the plaintiff been of the same race as the person with whom he/she associated, the
plaintiff would not have been subject to discrimination. See e.g., Tetro v. Elliott Popham
Pontiac, Oldsmobile, Buick & GMC Trucks, Inc., 173 F.3d 988, 994 (6th Cir. 1999). In Tetro, a
white employee was harassed almost immediately after bringing his multi-racial daughter to the
workplace. The Sixth Circuit observed that if the plaintiff had been black, or the daughter had
been white, there would not have been any harassment. /d. It was the plaintiff’s own race, and
the fact that it was different from his daughter’s race, that led to the harassment because his
supervisor was displeased by the plaintiff’s association with persons of another race. /d. at 995
(“The net effect is that the [employer] has allegedly discriminated against Tetro because of his
race”). Other courts have similarly reasoned that where an employee is subjected to adverse
action because an employer disapproves of interracial association, the employee suffers
discrimination because of the employee’s own race. See Holcomb, 521 F.3d at 139 (white
plaintiff claiming he was fired because of his marriage to black woman protected by Title VII).

The result is no different in the context of sex. Title VII “on its face, treats each of the
enumerated categories” — race, color, religion, sex, and national origin — “exactly the same.”
Price Waterhouse, 490 U.S. at 243, n.9. See also Whidbee v. Garzarelli Food Specialties, Inc.,
223 F.3d 62, 69 n.6 (2d Cir. 2000) (“[T]he same standards apply to both race-based and sex-

based hostile environment claims.”) (internal citation omitted); Williams v. Owens-Illinois, Inc.,
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665 F.2d 918, 929 (9th Cir. 1982) (“Under [Title VII] the standard for proving sex discrimination
and race discrimination is the same.”); Horace v. City of Pontiac, 624 F.2d 765, 768 (6th Cir.
1980) (holding that standards and orders of proof used in race discrimination cases “are generally
applicable to cases of sex discrimination”).

Title VII’s prohibition of discrimination “because of sex” therefore includes
discrimination against an individual because that individual has a close or intimate association
with a person of a particular sex. Such discrimination necessarily involves taking consideration
of the employee’s sex, because it is the sex of the employee that renders their marital or other
intimate association with a person of the same sex unacceptable in the mind of the perpetrator.4

In this instance, Defendant targeted Baxley for egregious discriminatory harassment
because of his intimate, romantic relationships with men. Here, McClendon was aware that
Baxley is gay and therefore forms intimate emotional and sexual relationships with other men
and, indeed, McClendon was also specifically aware that Baxley was having a romantic
relationship with a particular male partner at that time, to whom Baxley is now married. Baxley
was targeted because of those associations. McClendon’s anti-gay hostility generally, and his
hostile and highly offensive response upon learning that Baxley was in a relationship with
another male, is associational discrimination and therefore states a cognizable claim that Baxley

was subjected to sex discrimination under Title VIIL.

* Applying the associational discrimination standard in cases involving sex is crucial in light of
the Supreme Court’s decision in Obergefell v. Hodges, 135 S. Ct. 2584 (2015). As it has in the
past, the Court emphasized the central role of marriage in the lives of individuals and as a
societal institution. /d. at 2599-2601 (“[M]arriage is a keystone of our social order”). A same-sex
couple’s fundamental constitutional right to marry is significantly eroded, however, if their
employers are free to take away their livelihoods because of the marriage. Failing to protect
employees who have intimate associations with others of the same sex from discrimination in the
workplace renders hollow the Court’s pronouncements on the central importance of marriage to
society.
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C. Baxley Was Targeted Because He Did Not Conform To The Harasser’s Sex-Based
Stereotypes And Norms About How A Man Should Behave Or Think.

The Title VII prohibition of discrimination “because of sex” forbids adverse employment
actions based on sex stereotypes and gender-role norms, and it is such stereotypes and norms that
define and animate sexual orientation based-animus. For this reason, sexual orientation
discrimination is, necessarily, discrimination because of sex.

In the seminal decision Price Waterhouse v. Hopkins, 490 U.S. 228 (1989), the Supreme
Court recognized that sex discrimination claims under Title VII include discrimination based on
non-conformity to sex stereotypes or gender norms. See id. at 250-51 (“[W]e are beyond the day
when an employer could evaluate employees by assuming or insisting that they matched the
stereotype associated with their group.”). Since Price Waterhouse, the federal courts have
consistently applied the prohibition against sex stereotyping discrimination in cases involving
both males and females who failed to conform to gender norms because of their appearance or
mannerisms. See, e.g., Doe by Doe v. City of Belleville, Ill., 119 F.3d 563, 581-82 (7th Cir. 1997)
(“[A] man who is harassed because his voice is soft, his physique is slight, his hair is long, or
because in some other respect he exhibits his masculinity in a way that does not meet his
coworkers’ idea of how men are to appear and behave, is harassed ‘because of” his sex.”);
Prowel v. Wise Bus. Forms, Inc., 579 F.3d 285, 291-92 (3d Cir. 2009) (discussing evidence of
plaintiff’s appearance and mannerisms); Nichols v. Azteca Rest. Enters., Inc., 256 F.3d 864, 874
(9th Cir. 2001) (applying Price Waterhouse in a case involving a male who was perceived as
acting too feminine); EEOC v. Boh Bros. Constr. Co., 731 F.3d 444, 459-60 (5th Cir. 2013) (en
banc) (holding Title VII’s protection from gender-stereotyping discrimination applies in same-
sex harassment case where the victim “fell outside of [the harasser’s] manly-man stereotype.”).

The prohibition against sex-stereotyping discrimination has also developed to include

10
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cases that go beyond outward displays of perceived masculine and feminine behavior and reach
the full range of sex stereotypes that interfere with equal employment opportunities. See, e.g.,
Centola v. Porter, 183 F. Supp. 2d 403, 410 (D. Mass. 2002); Heller, 195 F. Supp. 2d at 1224
(belief that women should only be attracted to and date men is a gender stereotype); Koren v.
Ohio Bell Tel. Co., 894 F. Supp. 2d 1032, 1037-38 (N.D. Ohio 2012) (denying defendant’s
summary judgment motion where plaintiff alleged his supervisor discriminated against him
based on sex stereotypes because he is married to a man and took his husband’s last name,
holding that “[t]hat is a claim of discrimination because of sex”) (emphasis in original). See also
Rachuna v. Best Fitness, No. 1:13-cv-365, 2014 WL 1784446, at *6 (W.D. Pa. May 5, 2014)
(noting that alleging effeminacy is not the only way for a male plaintiff to make a claim for sex-
stereotyping discrimination, denying motion to dismiss where plaintiff alleged he did not engage
in crude sexual banter and conduct as expected by his male manager); Barrett v. Penn. Steel Co.,
No. 2:14-1103, 2014 WL 3572888, at *3 (E.D. Pa. Jul. 21, 2014) (enough for plaintiff to allege
he was targeted because he refused to engage in crude sexual talk with co-workers). Any action
based on sex stereotyping or failure to comply with gender norms, including those that involve
less overt differences, is illegal sex discrimination under Title VII.

An employer who discriminates based on an employee’s sexual orientation necessarily
discriminates because of the employee’s failure to conform to sex stereotypes — the stereotype of
opposite-sex attraction. See Terveer v. Billington, 34 F. Supp. 3d 100, 116 (D.D.C. 2014)
(denying motion to dismiss where plaintiff alleged that he was denied promotions and harassed
because his sexual orientation did not conform to the employer’s gender stereotypes associated
with men). Discriminating against a person because of the sex of that person’s romantic partner

necessarily involves stereotypes about “proper” roles in sexual relationships — that men are and

11
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should only be sexually attracted to women, not men. This is true even if the employee is
otherwise gender norm conforming. “Conceivably, a plaintiff who is perceived by his harassers
as stereotypically masculine in every way except for his actual or perceived sexual orientation
could maintain a Title VII cause of action alleging sexual harassment because of his sex due to
his failure to conform with sexual stereotypes about what ‘real’ men do or don’t do.” Centola,
183 F. Supp. 2d at 410. See also ANDREW KOPPELMAN, WHY DISCRIMINATION AGAINST
LESBIANS AND GAY MEN Is SEX DISCRIMINATION, 69 N.Y.U. L. REV. 197, 235 (1994) (“There is
nothing esoteric or sociologically abstract in the claim that the homosexuality taboo enforces
traditional sex roles. Everyone knows that it is so””). Discriminating against a person based on the
fact that the person forms romantic and sexual relationships with those of the same sex is the
epitome of sex stereotyping, as such discrimination emanates from traditional sex norms that
persons should only be attracted to the opposite sex. Any purported distinction between such
stereotyping and stereotyping based on physical appearance and mannerisms is entirely arbitrary.
It is post-hoc rationalization of a predetermined outcome.

The false dichotomy between sex and sexual orientation is incompatible with Title VII
principles and reflects the kind of tortured logic that flows from an attempt to draw a legal
distinction that is inherently untenable. Indeed, after years of wrestling with the question, the
federal courts have handed down decisions that are logically irreconcilable. Some federal courts
have held that if a gay person is harassed because of that individual’s sexual orientation, the
claim is considered to be improper “bootstrapping” onto a sex-stereotyping theory and is not
cognizable. See Dawson v. Bumble & Bumble, 398 F.3d 211, 218 (2d Cir. 2005). But if the same
claim involving precisely the same conduct and harm is made by a heterosexual person —

harassment because of perceived homosexuality — it is actionable. See Riccio v. New Haven Bd.

12
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of Educ., 467 F. Supp. 2d 219, 226 (D. Conn. 2006) (citing Oncale, 523 U.S. at 82). The fallacy
of the distinction was further illustrated by one district court using the following example:

“If an employer fires her female employee because the employer believes that

women should defer to men, but the employee sometimes challenges her male

colleagues, such action would present a cognizable claim under Title VIIL. If the

same employer fires her female employee because the employer believes that

women should date men, but the employee only dates women, the prevailing

construction of Title VII would find no cognizable claim under that statute.”
Christiansen v. Omnicom Group, Inc., No. 15 Civ. 3440 (KPF), 2016 WL 951581, at *14
(S.D.N.Y. Mar. 9, 2016).

But the focus in sex discrimination cases, indeed in any discrimination case regardless of
the specific protected category, rightly belongs on the bias and perception of those who
discriminate, rather than the actual status of their victims:

In sexual orientation discrimination cases, focusing on the actions or appearance

of the alleged victim of discrimination rather than the bias of the alleged

perpetrator asks the wrong question and compounds the harm. A plaintiff’s

“actual” sexual orientation is irrelevant to a Title IX or Title VII claim because it

is the biased mind of the alleged discriminator that is the focus of the analysis.

Videckis, 2015 WL 8916764 at *6; See also Heffernan v. City of Patterson, 136 S. Ct. 1412,
1417-19 (2016) (holding plaintiff may establish violation of First Amendment rights when
employer was motivated by mistaken belief that employee engaged in protected speech). The
animus manifested by a perpetrator of sexual orientation discrimination derives from the victim’s
failure to conform to the perpetrator’s ideas about how men or women should behave or think.

Such discrimination is based on impermissible sex stereotyping, and the victim is protected

under Title VII precisely because his/her sexual orientation motivated the discriminatory act.’

> Violations of Title VII have been found in cases of “mistaken” beliefs, particularly in cases
involving national origin or religion, which illustrate that the focus should properly be placed on
the bias of the perpetrator. See Arsham v. Mayor & City Council of Baltimore, 85 F. Supp. 3d
841, 845-49 (D. Md. 2015) (rejecting defendant’s argument that Title VII does not prohibit
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In the retaliation context, the Third Circuit has recognized that it is the state of mind and
perception of the discrimination perpetrator that matters — not the conduct of the victim. See
Fogleman v. Mercy Hosp., 283 F.3d 561 (3d Cir. 2002). In Fogleman, the court was faced with a
claim of retaliation based upon an employer’s perception that an employee had engaged in
protected activity under the Americans with Disabilities Act and the Age Discrimination in
Employment Act when, in fact, the employee had not done so. “Because the statutes forbid an
employer’s taking adverse action against an employee for discriminatory reasons, it does not
matter whether the factual basis for the employer’s discriminatory animus was correct and that,
so long as the employer’s specific intent was discriminatory, the retaliation is actionable.” Id. at
565. To support its reasoning, the court provided the following example:

As an illustration by analogy, imagine a Title VII discrimination case in which an

employer refuses to hire a prospective employee because he thinks that the

applicant is a Muslim. The employer is still discriminating on the basis of religion

even if the applicant he refuses to hire is not in fact a Muslim. What is relevant is

that the applicant, whether Muslim or not, was treated worse than he otherwise

would have been for reasons prohibited by the statute.

Id. at 571 (emphasis added). There is no principled reason for distinguishing cases involving sex
discrimination, particularly in the context of sex stereotyping. When an individual is subject to
discrimination or harassment for failure to conform to sex stereotypes, that conduct is actionable,
and it does not matter whether that person is homosexual or heterosexual. See Prowel v. Wise

Business Forms, Inc., 579 F.3d 285, 292 (3d Cir. 2009) (holding Title VII authorizes sex

stereotyping claims for perceived effeminacy of male plaintiff regardless of his sexual

discrimination based on perceived national origin; harasser mistakenly believed plaintiff was a
member of the Parsee ethnic group from India, when she was actually of Iranian/Persian
descent); EEOC v. WC & M Enters., Inc., 496 F.3d 393, 402 (5th Cir. 2007) (plaintiff born in
India submitted sufficient evidence of national origin bias though harassers referred to him as
“Arab,” stating that “a party is able to establish a discrimination claim based on its own national
origin even though the discriminatory acts do not identify the victim’s actual country of origin™).
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orientation); Videckis, 2015 WL 8916764 at *6 (actual sexual orientation of the victim of sex
discrimination under Title IX or Title VII is irrelevant).

In this regard, the district court in Videckis v. Pepperdine Univ., --- F. Supp. 3d ---, 2015
WL 8916764 (C.D. Cal. Dec. 15, 2015), identified the better-reasoned approach to sex
stereotyping analysis. Adopting the reasoning in the Commission’s recent federal sector decision
in Baldwin v. Foxx, EEOC Appeal No. 0120133080, 2015 WL 4397641 (EEOC July 15, 2015),
the district court concluded that “sexual orientation discrimination is not a category distinct from
sex or gender discrimination.” 2015 WL 8916764, at *5. The court was especially critical of
attempts by other courts to draw a line between sexual orientation and sex, because such
distinctions are “illusory and artificial.” Id. at *5. As the Videckis court stated:

Other courts have acknowledged the difficulty of distinguishing sexual orientation
discrimination from discrimination based on sex or gender stereotypes. See, e.g.,
Prowel v. Wise Bus. Forms, Inc., 579 F.3d 285, 291 (3d Cir. 2009) (stating that
“the line between sexual orientation discrimination and discrimination ‘because of
sex’ can be difficult to draw”); Dawson v. Bumble & Bumble, 398 F.3d 211, 217
(2d Cir. 2005) (acknowledging that it would be difficult to determine if an
actionable Title VII claim was stated when a plaintiff stated she was discriminated
against based on her sex, her failure to conform to gender norms, and her sexual
orientation, because “the borders [between these classes] are so imprecise”
(alteration in original)); Centola v. Potter, 183 F. Supp. 2d 403, 408 (D. Mass.
2002)(acknowledging that “the line between discrimination because of sexual
orientation and discrimination because of sex is hardly clear”). Simply put, the
line between sex discrimination and sexual orientation discrimination is “difficult
to draw” because that line does not exist, save as a lingering and faulty judicial
construct.

Id. at *6 (emphasis added).

As acknowledged by Videckis, the Third Circuit in Prowel v. Wise Business Forms, Inc.,
579 F.3d 285 (3d Cir. 2009), and various other decisions, the federal courts have struggled
mightily over the years to distinguish between sex stereotyping and sexual orientation

discrimination. The fact of that struggle is itself telling. Resulting decisions have yet to produce
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any clear distinction between such claims, because there is no logical, principled way to make
such a distinction. As one federal court recently observed:

The lesson imparted by the body of Title VII litigation concerning sexual

orientation discrimination and sexual stereotyping seems to be that no coherent

line can be drawn between these two sorts of claims. * * * In light of the EEOC’s

recent decision on Title VII’s scope, and the demonstrated impracticability of

considering sexual orientation discrimination as categorically different from
sexual stereotyping, one might reasonably ask — and, lest there be any doubt, this
Court is asking — whether that line should be erased.
Christiansen v. Omnicom Group, Inc., No. 15 Civ. 3440 (KPF), 2016 WL 951581, at *14-15
(S.D.N.Y. Mar. 9, 2016). ¢

Sexual orientation discrimination is inextricably entwined with concepts of sex and the
“proper roles of men and women[.]” Centola v. Potter, 183 F. Supp. 2d 403, 410 (D. Mass.
2002). The reason the courts have struggled and failed to draw the legal distinction between sex
stereotyping discrimination and sexual orientation discrimination in any rational, workable
manner is simple: it doesn’t exist.

Here, McClendon targeted Baxley precisely because Baxley did not conform to
McClendon’s ideas about how men should behave — meaning that Baxley did not form romantic
and sexual relationships with women and therefore was not a so-called “real man.” By referring
to him as a “faggot,” and questioning his sexual practices, McClendon engaged in illegal sex-
stereotyping harassment. Under existing precedent, this is sufficient to withstand a motion to
dismiss. Price Waterhouse, 490 U.S. at 250-51; Prowel, 579 F.3d at 290-91 (applying Price

Waterhouse sex-stereotyping analysis, reversing summary judgment because there was sufficient

evidence that plaintiff was harassed for not conforming to gender norms). It is not necessary for

® The Commission acknowledges that its own understanding of Title VII’s use of the term “sex”
and its relationship to sexual orientation discrimination has evolved over time. See Baldwin v.

Foxx, EEOC Appeal No. 0120133080, 2015 WL 4397641, at *9 n.13 (EEOC July 15, 2015).
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EEOC to allege that Baxley was harassed because he was perceived to be effeminate, because
that is not the only way to demonstrate non-conformance with sex or gender norms:

Defendants argue that, although Plaintiff alleges that Taylor’s actions were
motivated by a belief that he did not conform to the stereotype of a heterosexual
male, his allegations are insufficient because he has not alleged that he was being
harassed for being effeminate. Rather, they argue that his claims are essentially
that he was offended by Taylor discussing sex-related topics with him, such as
asking him about his personal sex life and encouraging him to have sex more
often. However, Defendants cite no authority in support of this argument, only
cases in which courts permitted claims to proceed when male plaintiffs proffered
evidence that they were harassed for being effeminate and/or for exhibiting
characteristics of the opposite gender. This does not mean that these are the only
circumstances that can support a claim of same-sex harassment based on gender
Stereotyping.

Rachuna v. Best Fitness, No. 1:13-cv-365, 2014 WL 1784446, at *6 (W.D. Pa. May 5, 2014)
(Mitchell, J.) (emphasis added). EEOC’s allegation that Baxley was harassed because he did not
conform to McClendon’s notions of how men should behave or think, and specifically whom
they should be sexually attracted to or love, is sufficient to state a claim for violation of Title VII,
and Defendant’s motion to dismiss must therefore be denied.

D. EEOC Has Set Forth A Cognizable Claim Of Discrimination Because Of Sex, and
Third Circuit Law Does Not Require Dismissal.

Defendant urges this Court to dismiss EEOC’s Complaint based on the Third Circuit
decision in Bibby v. Philadelphia Coca-Cola Bottling Co., 260 F.3d 257 (3d Cir. 2001), which
was cited in a subsequent decision, Prowel v. Wise Business Forms, Inc., 579 F.3d 285 (3d Cir.
2009). In Bibby, the Third Circuit affirmed a district court’s dismissal of the plaintiff’s Title VII
claim, stating “It is clear . . . that Title VII does not prohibit discrimination based on sexual
orientation.” Id. at 261. The court noted the failure of Congress to enact proposed legislation that
explicitly references sexual orientation as a prohibited form of employment discrimination (i.e.,
the Employment Non-Discrimination Act, or “ENDA”) as support for its conclusion. /d.

But Bibby does not require dismissal in the present case. There have been intervening
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developments in the law since Bibby that undermine its value as precedent. Moreover, the Bibby
court did not have occasion to consider the arguments or the analytical framework advanced by
EEOC in this case, arguments accepted by more recent decisions that reflect the federal courts’
evolving understanding of the nature of sex discrimination.

First, Bibby’s central rationale — congressional inaction on ENDA — is in tension with
subsequent Third Circuit jurisprudence regarding statutory interpretation. Even before Bibby, the
Supreme Court has been highly dismissive of congressional inaction arguments as mode of
statutory construction. As the court has held, “Congressional inaction lacks persuasive
significance because several equally tenable inferences may be drawn from such inaction,
including the inference that the existing legislation already incorporated the offered change.”
Pension Benefit Guar. Corp. v. LTV Corp., 496 U.S. 633, 650 (1990) (citation and internal
quotations omitted). Subsequent to Bibby and Prowel, the Third Circuit has invoked that
interpretive principle in rejection of inaction arguments, now recognizing that “[e]vidence of
congressional inaction is generally entitled to minimal weight in the interpretive process.” In re
Visteon Corp., 612 F.3d 210, 230 (3d Cir. 2010) (rejecting argument that Congress’ failure to
amend certain provisions of the Bankruptcy Code was relevant in interpreting a provision that
the court found to be unambiguous) (emphasis added). Finally, the Bibby court also did not have
the benefit of more recent Supreme Court jurisprudence that has broadly interpreted similar or

identical non-discrimination language to include retaliation.’

7 Since Bibby, the Supreme Court has also continued to expansively interpret anti-discrimination
language in analogous civil rights statutes, concluding that the phrases “on the basis of sex” and
“based on age” include retaliation for complaints of such discrimination, notwithstanding (1) the
absence of any express reference to retaliation in the relevant statutory text and (2) the fact that
Congress has expressly prohibited retaliation in other, analogous civil rights statutes, or in other
portions of the same statutes. See Jackson v. Birmingham Board of Education, 544 U.S. 167,
172-77 (2005) (same involving a case under Title IX); Gomez-Perez v. Potter, 553 U.S. 474,
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The Bibby court also did not have the benefit of considering the analysis and arguments
advanced by EEOC in this case. For instance, there is no mention in Bibby of the case law
barring discrimination because of interracial association or the implications of that case law for
proper analysis of sex discrimination cases such as this one. That result is, perhaps, unsurprising
in light of the briefing in Bibby. The Bibby plaintiff did not make the arguments presented by
EEOC that sexual orientation discrimination is sex discrimination, not even the obvious sex
stereotyping argument, but instead simply asserted that the district court had impermissibly
imposed an additional requirement that a same-sex harassment plaintiff prove that the
harassment was not based on sexual orientation. See Brief for Appellant, 2001 WL 34117874,
*24-25.% In other words, it appears that in Bibby all parties simply assumed there was a legal
distinction between discrimination “because of sex” and sexual orientation discrimination. As a
result, the Third Circuit’s analysis focused almost exclusively on the issue of whether the
plaintiff had made out a same-sex harassment case under the framework announced in Oncale,
with minimal discussion of sexual orientation. See Bibby, 260 F.3d at 264-65.

Furthermore, note that the sexual orientation cases that were cited in Bibby are of limited
persuasive authority, as they in turn relied on pre-Price Waterhouse/Oncale decisions or
contained little to no analysis. See Williamson v. A.G. Edwards & Sons, Inc., 876 F.2d 69 (8th
Cir. 1989) (a race-based discharge case, in which the court stated, in dicta and without analysis,
that Title VII does not cover sexual orientation discrimination); Higgins v. New Balance Athletic
Shoe, Inc., 194 F.3d 252 (1st Cir. 1999) (stating, without analysis and citing Williamson, that it

was “well settled” that Title VII does not prohibit sexual orientation discrimination); Simonton v.

479-482 (2008) (similarly holding that the Age Discrimination in Employment Act’s prohibition
of discrimination “based on age” includes retaliation).
® A copy of the brief is attached as Exhibit 1.
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Runyon, 232 F.3d 33 (2d Cir. 2000) (court did little more than cite to Williamson and Higgins as
well as Congress’ failure to enact ENDA). None of these cases analyzed the question of coverage
in any significant way, let alone considered the arguments EEOC has made here. In light of the
Supreme Court’s pronouncements in Price Waterhouse and Oncale, the Circuit decisions cited
by the Bibby court no longer have any power to persuade. Price Waterhouse firmly rejected the
pure biological interpretation of the term “sex” and held that sex stereotyping is actionable.
Oncale commands the federal courts to apply the plain language of the Act to all circumstances
that it logically embraces rather than limit the Act’s protections to only those matters of
immediate concern to Congress when it selected that language.

More recent decisions, of which the Third Circuit did not have the benefit, reflect a more
thorough, considered approach than the persuasive authorities cited in Bibby and are more
faithful to the type of analysis required by Price Waterhouse and Oncale.

In Isaacs v. Felder Services, LLC, No. 2:13¢cv693, 2015 WL 6560655 (M.D. Ala. Oct. 29,
2015), the plaintiff contended that he was fired because of his sexual orientation. After noting
that the Eleventh Circuit had not yet considered the question, the district court held that sexual
orientation discrimination is cognizable as a form of sex discrimination. /d. at *3-4. In doing so,
the district court cited approvingly the Commission’s decision in Baldwin v. Foxx, EEOC Appeal

No. 0120133080, 2015 WL 4397641 (EEOC July 15, 2015).° In particular, the Issacs court

® In Baldwin, the Commission considered an appeal of a dismissal of a discrimination claim
brought by an air traffic controller who had alleged that he was passed over for promotion
because of his sexual orientation. The Federal Aviation Administration argued that the
Commission did not have jurisdiction under Title VII to hear the appeal, but the Commission
disagreed. In reversing the dismissal, the Commission ruled that Title VII’s prohibition of sex
discrimination included discrimination because of an individual’s sexual orientation. “[S]exual
orientation is inseparable from and inescapably linked to sex and, therefore, . . . allegations of
sexual orientation discrimination involve sex-based considerations.” 2015 WL 4397641, at *5.
In addition to analyzing the case in the associational and sex-stereotyping contexts, the
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found persuasive the Commission’s reliance on race association cases in ruling that Title VII
protects individuals in same-sex relationships from sex discrimination. /d. at *3. The court also
relied on the Commission’s determination that Title VII’s prohibition on sex stereotyping also
applies to persons who are victimized because of perceived deviations from “heterosexually
defined gender norms.” Id. at *3-4 (quoting Baldwin, 2015 WL 4397641, at *7-8).

The district court in Videckis v. Pepperdine Univ., --- F Supp.3d ---, 2015 WL 8916764
(C.D. Cal. Dec. 15, 2015), a recent Title IX decision, came to the same conclusion — that sex
discrimination necessarily includes sexual orientation discrimination.

[T]he Court finds that sexual orientation discrimination is a form of sex or gender

discrimination, and that the “actual” orientation of the victim is irrelevant. It is

impossible to categorically separate “sexual orientation discrimination” from

discrimination on the basis of sex or from gender stereotypes; to do so would

result in a false choice. Simply put, to allege discrimination on the basis of

sexuality is to state a Title IX claim on the basis of sex or gender.
Videckis, 2015 WL 8916764, at *7. The court first held that the lesbian student-basketball
players stated a claim for sexual orientation discrimination, by alleging that the basketball staff
harbored negative views of lesbian persons based on their perceived failure to conform to the
staff’s views of acceptable female behavior.

The type of sexual orientation discrimination Plaintiffs allege falls under the

broader umbrella of gender stereotype discrimination. Stereotypes about

lesbianism, and sexuality in general, stem from a person’s views about the proper

roles of men and women—and the relationships between them. Discrimination

based on a perceived failure to conform to a stereotype constitutes actionable

discrimination under Title IX.

1d. (citing Centola, 183 F. Supp. 2d at 410). The court then went on to hold that the plaintiffs had

also stated a claim for straightforward sex discrimination, in addition to a sex stereotyping claim.

Commission determined that sexual orientation discrimination is also sex discrimination because
the discriminatory actions would not occur “but for” the victim’s sex. Id.
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Here, Plaintiffs allege that they were told that “lesbianism” would not be tolerated

on the team. If Plaintiffs had been males dating females, instead of females dating

females, they would not have been subjected to the alleged different treatment.

Plaintiffs have stated a straightforward claim of sex discrimination under Title IX.
Id. at *8. In doing so, the court cited approvingly the tri-partite analysis set forth by the
Commission in Baldwin, agreeing that an employee could show that sexual orientation
discrimination was sex discrimination “because it involved treatment that would not have
occurred but for the individual’s sex; because it was based on the sex of the person(s) the
individual associates with; and/or because it was premised on the fundamental sex stereotype,
norm, or expectation that individuals should be attracted only to those of the opposite sex.” Id.
(quoting Baldwin, 2015 WL 4397641, at *10)."°

Finally, the Third Circuit also did not have the benefit of considering numerous federal
court decisions over the last 15 years reflecting a consensus that actionable sex stereotyping
takes many forms other than perceived masculine and feminine traits. See discussion at 11-12,
supra. That recognition would have necessitated re-examination of the sexual orientation
question, for as the Supreme Court has stated, a central purpose of the statute is to “strike at the
entire spectrum of disparate treatment of men and women resulting from sex stereotypes.” Price
Waterhouse, 490 U.S. at 251.

At the end of the day, the plain text of the statute, logically applied in light of Supreme
Court precedent discussing the meaning of that text, requires denial of Defendant’s Motion. The

harassment that Dale Baxley endured was “because of sex.” But for Baxley’s sex, he would not

have been harassed. Had he been in a romantic relationship with a woman instead of another

' Recently, the Seventh Circuit has also taken the unusual step of amending an opinion to
remove a statement similar to the one in Bibby that Title VII did not prohibit sexual orientation
discrimination. See Muhammad v. Caterpillar Inc., 767 F.3d 694 (7th Cir. 2014) (as amended on
denial of reh’g) (original opinion at Docket Entry No. 41, Appeal No. 12-1723).
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man, he would not have been harassed. Had he conformed to the perpetrator’s stereotypical view
of whom men should find sexually attractive or love, he would not have been harassed.
Defendant’s motion to dismiss must be denied.

1I. There Are No Procedural Barriers To EEOC’s Suit Alleging Illegal Sexual
Harassment Of Dale Baxley.

Defendant seeks to have EEOC’s complaint dismissed because it alleges (1) that the
claims involving Baxley were beyond the scope of an investigation “reasonably expected to
grow out of a charge of discrimination;” and (2) that it did not have “prompt” notice of the
claims involving Dale Baxley, and that as a result EEOC’s complaint violates due process
because EEOC did not act on a charge within 300 days of the alleged discriminatory acts.
Defendant’s arguments confuse and conflate a number of procedural issues, and betray a
misunderstanding of EEOC’s role in the enforcement of civil rights laws, but no matter how they
are sliced the result is the same — the arguments are without merit.

A. EEOC Litigation Authority Is Governed By The Reasonable Investigation Rule,

Which Is Satisfied In This Case: Defendant’s Argument Is Based on the Private
Liticant Administrative Exhaustion Standard That Is Inapplicable to EEOC.

Defendant contends that EEOC’s suit should be dismissed because EEOC has not
satisfied all conditions precedent to suit. See ECF No. 12 at 5.'" Specifically, Defendant contends
that EEOC cannot sue on behalf of Dale Baxley because the sex harassment claim concerning
him could not have reasonably been expected to grow out of EEOC’s investigation of five sex
harassment charges filed by females. Essentially, by alleging that EEOC’s suit is not reasonably

related to the underlying charges, Defendant is contending that EEOC failed to exhaust

" Defendant incorrectly frames its procedural challenge as a question of this Court’s subject
matter jurisdiction over the case. However, EEOC conditions precedent to suit are not
jurisdictional, and Defendant’s Motion is more accurately characterized as a motion for summary
judgment concerning conditions precedent.
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administrative remedies. But that is the incorrect standard to apply to this case. EEOC authority
to litigate claims of discrimination not alleged in an administrative charge is defined by the
reasonable investigation standard. In contrast, the permissible scope of a private plaintiff’s
lawsuit and his/her ability to litigate claims not alleged in his/her administrative charge is
controlled by the exhaustion of administrative remedies requirement. These are two different
legal standards. Defendant’s procedural argument conflates the two standards, applying the
wrong test to EEOC litigation. For this reason, its argument fails.

1. The private exhaustion of administrative remedies standard

In its motion brief, Defendant confuses the issues by citing to various cases dealing with
administrative exhaustion by private parties such as Ostapowicz v. Johnson Bronze Co., 541 F.2d
394 (3d Cir. 1976). But private plaintiff exhaustion requirements do not define EEOC litigation
authority. In this regard, it is critical to understand the difference, procedurally, between a case
filed by a private party who has filed a charge of discrimination with the EEOC, and a lawsuit
filed by the Commission itself. In the first scenario, before filing a lawsuit, a private individual
must exhaust administrative remedies by filing a charge and receiving a notice of right to sue.
Ostapowicz, 541 F.2d 394 at 398. The reason for the exhaustion requirement is rooted in the
purpose of the anti-discrimination statutes. In enacting Title VII, Congress designated the
Commission to be the primary federal agency to enforce that law. By also creating the
administrative procedures set out in the statute, Congress sought to ensure that the Commission
had an opportunity to conduct investigations into allegations of discrimination, notify employers
of violations, and seek to eliminate the violations through the conciliation process before there
was any court action. Alexander v. Gardner-Denver Co., 415 U.S. 36, 44 (1974).

Recognizing the importance of the administrative scheme put in place by Congress,
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courts have placed limitations on private suits in order to provide the Commission with the first
opportunity to investigate allegations of discrimination. Ostapowicz, 541 F.2d at 398. Therefore,
a private party is limited to pursuing claims in a lawsuit that “can reasonably be expected to
grow out of the charge of discrimination.” Id. at 398-399; Gamble v. Birmingham Southern R.R.
Co., 514 F.2d 678, 687-89 (5th Cir. 1975) (allowing suit to proceed where claim of
discrimination in promotion to supervisor positions was not actually investigated by EEOC;
sufficient that the claim was “like or related to” the failure to promote claims alleged in the
charge). “Were the private party permitted to add claims that had not been presented in the
administrative charge filed with the EEOC, the Commission’s informal procedures for resolving
discrimination charges would be by-passed, in derogation of the statutory scheme.” EEOC v.
Caterpillar, Inc., 409 F.3d 831, 833 (7th Cir. 2005) (internal citations omitted) (emphasis added).

2. The reasonable investigation standard, not the exhaustion test, applies to EEOC

EEOC lawsuits are far different from private plaintiff lawsuits in purpose, and unlike
private plaintiff suits that involve non-charged discrimination claims, all EEOC Title VII
lawsuits are necessarily preceded by pre-litigation administrative procedures calculated to
redress the violations that are the subject of the lawsuit (i.e., the EEOC reasonable cause
determination and conciliation efforts). As a consequence, EEOC enjoys much broader statutory
authority to redress non-charged violations of Title VII.

EEOC is tasked with being the primary enforcer of Title VII, and when it files suit EEOC
does not serve as a proxy for discrimination victims but instead acts on its own independent
authority to vindicate the public interest in eliminating discrimination in the workplace. See
EEOC v. Waffle House Inc., 534 U.S 279, 286-88, 296 (2002) (discussing origin and purpose of

EEOC litigation authority).
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Significantly, unlike a private lawsuit, before EEOC may file a lawsuit, certain conditions
precedent must be met: “[T]here must be a charge filed with the EEOC, notice of the charge to
the employer, investigation by the EEOC, a determination of reasonable cause, and an effort at
conciliation.” EEOC v. Am. Nat’l Bank, 652 F.2d 1176, 1185 (4th Cir. 1981); 42 U.S.C. § 2000e-
5(b), (f)(1). Clearly, then, the concerns in private party lawsuits about bypassing the
administrative process do not arise when EEOC is the litigant. When a private party files suit, the
claims raised in the suit must be “like and related” to the claims made in the charge of
discrimination, such that the claims could “reasonably be expected to grow out of” an
investigation if the EEOC were to actually investigate the claims, even if it did not. But when the
Commission sues, the lawsuit will have already been based on an actual investigation,
reasonable cause finding, and conciliation attempt, so the question is not whether the claims
could “reasonably be expected to grow” out of the investigation, but whether the claims were
actually ascertained during the course of the investigation.

For this reason, the EEOC is not limited to litigating only claims presented in the four
corners of a charge, that affect the person filing the charge, or that are deemed to have a
sufficient nexus to the charge. Rather, “any violations that the EEOC ascertains in the course of a
reasonable investigation of a charging party’s complaint are actionable.” Gen. Tel. Co. of the
Northwest, Inc. v. EEOC, 446 U.S. 318, 331 (1980) (citations omitted) (emphasis added). See
also Caterpillar, Inc., 409 F.3d at 833 (“The charge incites the investigation, but if the
investigation turns up additional violations, the Commission can add them to its suit”). “Once the
EEOC begins an investigation, it is not required to ignore facts that support additional claims of
discrimination if it uncovers such evidence during the course of a reasonable investigation.”

EEOC v. Kronos, Inc., 620 F.3d 287, 297 (3d Cir. 2010) (citing EEOC v. General Electric Co.,
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532 F.2d 359, 364-65 (4th Cir. 1976) and Supreme Court decision in General Telephone). As the
Fourth Circuit has held in EEOC v. General Electric Co., 532 F.2d 359 (4th Cir. 1976), a case
cited with approval by the Third Circuit, “The charge merely provides the EEOC with ‘a
jurisdictional springboard to investigate whether the employer is engaged in any discriminatory
practices;’ and that investigation may well ‘disclose, as in this instance, illegal practices other
than those listed in the charge.’” Id. at 365 (quoting EEOC v. Huttig Sash & Door Co., 511 F.2d
453 (5th Cir. 1975)).

Accordingly, under the reasonable investigation standard EEOC lawsuits are not limited
to the types of discrimination typified by the allegations set forth in the administrative charge
that triggered the investigation. As the Seventh Circuit has explained:

The difference between the two classes of case is that exhaustion of

administrative remedies is an issue when the suit is brought by a private party but

not when the Commission is the plaintiff. Were the private party permitted to add

claims that had not been presented in the administrative charge filed with the

EEOC, the Commission’s informal procedures for resolving discrimination

charges ... would be by-passed, in derogation of the statutory scheme. That is not

an issue when the EEOC itself is the plaintiff, which is why a suit by the EEOC is

not confined “to claims typified by those of the charging party,” and why

Caterpillar is mistaken to think that the EEOC’s complaint must be closely related

to the charge that kicked off the Commission’s investigation. “Any violations that

the EEOC ascertains in the course of a reasonable investigation of the charging

party’s complaint are actionable.” The charge incites the investigation, but if the

investigation turns up additional violations the Commission can add them to its

suit.

Caterpillar, Inc., 409 F.3d at 832-33 (citations omitted).

Consequently, and contrary to Defendant’s assertions, the federal courts have consistently
held that EEOC has authority to litigate types of discrimination that were not alleged in the
administrative charge that triggered EEOC’s investigation but were later uncovered by EEOC

during the course of investigating the charge, such as sex discrimination against persons who did

not file charges that was uncovered in the course of investigating a race discrimination charge.
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See e.g., EEOC v. Chesapeake & O. Ry. Co., 577 F.2d 229, 232 (4th Cir. 1978) (vacating partial
summary judgment dismissing claims on behalf of women, where administrative charge only
alleged race discrimination, holding that EEOC may proceed because the sex discrimination
claims were discovered during the course of investigating the race discrimination allegations);
EEOC v. St. Anne’s Hosp. of Chicago, Inc., 664 F.2d 128, 130-31 (7th Cir. 1981) (reversing
dismissal where complaint asserted a claim for retaliation for plaintiff’s hiring of a black male,
while charge of discrimination only alleged discrimination on the basis of the plaintiff’s sex and
religion); EEOC v. Hearst Corp., Seattle Post-Intelligencer Div., 553 F.2d 579, 570-81 (9th Cir.
1976) (EEOC had authority to bring action for sex discrimination against males and females and
race discrimination against minority persons though administrative charge only alleged sex
discrimination against white male).

In contrast, applying exhaustion requirements, the federal courts have consistently
refused to permit private plaintiffs to litigate types of discrimination different from that alleged
in their own charges. See, e.g., Webb v. City of Philadelphia, 562 F.3d 256, 263 (3d Cir. 2009)
(plaintiff failed to exhaust sex discrimination claims where her EEOC charge only claimed
religious discrimination); Bryant v. Bell Atl. Maryland, Inc., 288 F.3d 124, 133 (4th Cir. 2002)
(plaintiff failed to exhaust color and sex discrimination claims where his EEOC charge only
claimed race discrimination); Fair v. Norris, 480 F.3d 865, 867 n.2 (8th Cir. 2007) (failure to
exhaust administrative remedies where plaintiff did not include claims of sexual harassment in
her EEOC charge, which alleged only race discrimination).

So unlike the private plaintiff exhaustion standard, EEOC need not demonstrate any
nexus to the original charge allegations because any non-charged Title VII violations found have

been the subject of an investigation, reasonable cause finding and conciliation attempt. It is
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undisputed that EEOC uncovered the alleged harassment of Baxley during the course of its
investigation of the original charges, and there was both a reasonable cause determination and
conciliation attempt. 12

This principle of law is further confirmed by the fact that even private plaintiffs are not
required to demonstrate any nexus between the claims they identified in a charge and claims they
did not allege in a charge but that have been asserted in subsequent litigation when EEOC
actually uncovered and investigated the non-charged claim during the administrative process,
even if the type of discrimination alleged is different from the charge allegations. See, e.g., Davis
v. Sodexho, Cumberland College Cafeteria, 157 F.3d 460, 463 (6th Cir. 1998) (“When the EEOC
investigation of one charge in fact reveals evidence of a different type of discrimination against
the plaintiff, a lawsuit based on the newly understood claim will not be barred.”) (emphasis in
original); Sanchez v. Standard Brands, Inc., 431 F.2d 455, 466 (5th Cir. 1970) (allowing suit to
go forward on national origin discrimination claim when charge only alleged sex discrimination,
but EEOC investigation revealed national origin as the true basis of discrimination). When
circumstances show that the non-charged form of discrimination was, in fact, a subject of the
EEOC administrative process, the question of reasonable nexus to the charge falls away because
the statutory goal of exhaustion has been satisfied, and the non-charged form of discrimination
is therefore actionable in litigation notwithstanding that it was not identified in the charge.

Thus, even if, hypothetically, the private party exhaustion standard applied to this case,
EEOC would be authorized to litigate its claims because there was an actual investigation that

unearthed the harassment of Baxley. Here, the assigned EEOC investigator uncovered the

"> Note also that the term “reasonable” in Kronos does not refer to the adequacy of EEOC’s
investigation or sufficiency of the evidence supporting a reasonable cause finding. Those matters
are committed to the sole discretion of the agency and are non-reviewable. See EEOC v. Sterling
Jewelers Inc., 801 F.3d 96, 101 (2d Cir. 2015); Caterpillar, 409 F.3d at 832-33.
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harassment of Baxley while contacting potential witnesses to the harassment alleged by the
female charging parties. See Exhibit 2, Declaration of Victoria A. Rodia, §Y4-5. The investigator
first obtained from Defendant a list of all of the employees who worked in the telemarketing
department between September 1, 2012, and September 30, 2013, which would have included
anyone who worked with the charging parties during the time that they alleged they were
harassed. /d. at 4. The list included Baxley. /d. The investigator made attempts to contact all of
the people listed, and Baxley was one of the individuals she was able to interview. /d. at §4-5.
During her interview of him, Baxley described how McClendon had harassed him because of his
sex. Id. at 5. The investigator was not required to ignore patent violations of Title VII simply
because they were not referenced in the original charges. Kronos, 620 F.3d at 297.

Furthermore, the assigned EEOC investigator requested Baxley’s personnel file, and also
interviewed the Chief Executive Officer, Gary Hieronimus, and specifically asked him about
Baxley’s complaints (which he denied knowing anything about). /d. at §6-8. The reasonable
cause finding, then, that Defendant also violated Title VII with respect to the harassment of
Baxley, was supported by an actual investigation that uncovered the violation by following the
natural course of the evidence as it developed. See Davis, 157 F.3d at 463 (suit may proceed
where investigation finds a different type of discrimination not articulated in the charge).

3. The decisions that Defendant cites are inapposite or support EEOC

Defendant cites to EEOC v. Kronos, Inc., 620 F.3d 287 (3d Cir. 2010), as support for its
position that EEOC cannot sue on behalf of Baxley, but Kronos actually confirms EEOC
authority to pursue its claims regarding Defendant’s sex discrimination against Baxley.

First, Kronos confirms the applicability of the reasonable investigation standard to this

case, not the private exhaustion of administrative remedies test invoked by Defendant. The Third
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Circuit held that the EEOC has the “power to investigate a ‘broader picture of discrimination
which unfolds in the course of a reasonable investigation of specific charge’” and applied the
reasonable investigation standard. /d. at 297 (quoting EEOC v. Cambridge Tile Mfg. Co., 590
F.2d 205, 206 (6th Cir. 1979). Consequently, notwithstanding the fact the original charge that
triggered the investigation at issue in Kronos involved a single deaf job applicant denied a single
job in a Clarksburg, WV grocery store, the Third Circuit fully enforced EEOC’s investigative
subpoena in Kronos for nationwide information relating to discrimination over a multi-year
period against disabled job applicants across all job categories, all facilities and, notably, every
type of disability regardless of similarity or dissimilarity to the disability or circumstances of the
deaf job applicant who filed the charge. See id. at 292, 297-300.

Thus, Kronos illustrates that Defendant’s purported distinction between the
discrimination against Baxley and that leveled against the five women who filed charges — that
Baxley is a male and was subjected to sex discrimination that flowed from his supervisor
McClendon’s sexual orientation bias rather than sexual desire — is legally immaterial. Analogous
to the disability issue in Kronos, in this instance EEOC’s reasonable investigation began with a
set of charges that raised sex harassment, and following the course of the evidence as it
developed, EEOC’s investigation ended with a finding of sex harassment in two different forms.
The same perpetrator committed both forms of sex discrimination in the same workplace,
concerning workers in the same jobs, and during the same general timeframe. As in Kronos,
EEOC’s claims invoke the same statutorily protected trait (here, sex; in Kronos, disability). In
fact, given that Kronos affirmed EEOC’s authority to pursue discrimination against any
disabilities in any job category, which are highly individualized circumstances that vary widely

and would tend to involve highly dissimilar physical or mental conditions, Kronos fully supports
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EEOC’s authority in this case.

Contrary to Defendant’s suggestion, the fact that the Kronos court declined to enforce the
portion of EEOC administrative subpoena seeking potential race discrimination evidence is
immaterial for three reasons. First, Kronos decided whether the Court would aid in EEOC’s
compulsory process by enforcing a subpoena seeking evidence of potential discrimination that
EEOC did not possess; it did not purport to decide whether EEOC could issue a reasonable cause
determination and litigate the race discrimination issue if EEOC had already uncovered sufficient
evidence of race discrimination to warrant such action without use of compulsory process. Here,
EEOC obtained the evidence of sex discrimination against Baxley during the natural course of its
investigation of the charge allegations and without use of compulsory process. EEOC was not
required to ignore that evidence and was duty-bound to seek redress for the violation uncovered.

Second, central to the Third Circuit’s determination that it would not enforce the race
discrimination portions of the subpoena was its finding that there was no record evidence to
support expansion into an investigation of possible race discrimination. /d. at 301-02. In other
words, the expansion to include possible race discrimination was not a “reasonable
investigation” in that instance because the Third Circuit found there was no record evidence of
any articulable facts uncovered in the investigation that gave rise to a suspicion of race
discrimination. For purposes of enforcement of an administrative subpoena seeking evidence of
potential non-charged violations, that is the test for whether EEOC reasonably expanded its
investigation to explore matters unrelated to the original charge, i.e., whether EEOC is following
the path of the evidence it happened to uncover while investigating the charge allegations and
can point to articulable facts now giving rise to a suspicion of unrelated violations, or whether,

instead, EEOC lacks a non-arbitrary factual basis for looking at unrelated issues and is engaged
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in a pure “fishing expedition.” /d. at 301-02 (examining EEOC’s articulated basis for expansion
from disability to race and rejecting “EEOC’s attempt to rely on an article in the public domain
and purported charges of race discrimination in its database that are not part of this record . . . .”).
So even if this case were presented to the Court as an administrative subpoena enforcement
matter rather than a lawsuit for a violation that has already been subject to full administrative
proceedings, the standard for enforcement would have been satisfied.

Finally, as noted above, the disposition of the race discrimination issue in Kronos is
plainly distinguishable because in this instance, EEOC has not asserted a protected trait different
from that alleged in the charge. In this case, the administrative charges asserted sex
discrimination. Regarding Baxley, EEOC found sex discrimination and has asserted those claims
in this litigation, making this case far more analogous to the Kronos’ court’s treatment of the
disability discrimination issue. In this regard, Defendant’s argument is based on a flawed legal
premise, i.e., that sex discrimination and sexual orientation discrimination are distinct. But as
demonstrated above, sexual orientation discrimination is sex discrimination. So even if this case
were brought by a private plaintiff, the exhaustion question would merge analytically with the
disputed issue of Title VII coverage for sexual orientation discrimination and would require
resolution of that issue.

The other cases cited by Defendant also do not support its argument. First, many of those
cases were brought by private litigants, and therefore did not apply the reasonable investigation
standard. See ECF No. 12 at p. 6 (citing Ostapowicz); p. 8 (citing Browm v. Envoy Air, Inc., Case
No. 14-383, 2014 WL 6682540 (W.D. Pa. Nov. 25, 2014). Since those cases applied the standard
applicable to private litigant cases to determine whether there was exhaustion of administrative

remedies, they are inapplicable here.
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Second, Defendant relies heavily on EEOC v. Bailey Co., 563 F.2d 439 (6th Cir. 1977),
attempting to shoehorn that case into its discussion of Kronos and ignoring the fact that Kronos
fails to cite Bailey for any proposition. As a Sixth Circuit case, Bailey is not controlling.
Moreover, the Bailey decision, which applied the more stringent exhaustion standard applicable
to private litigants, was issued several years before the Supreme Court’s decision in General
Telephone Co. of the Northwest v. EEOC, which established the reasonable investigation
standard as the appropriate standard to apply to EEOC litigation. See Gen. Tel., 446 U.S. at 331.

Under the reasonable investigation standard, EEOC may file suit for any alleged
discrimination it uncovers at the administrative phase. Thus, EEOC can seek relief for
Defendant’s sex harassment against Baxley even though the charges of harassment were filed by
females. Moreover, EEOC’s allegations in the complaint and the allegations in the charges of
discrimination involve parallel facts: the same protected category (sex), the same issue
(harassment), the same location, the same perpetrator, and the same time frame (several months
in 2013). The violations set forth in the reasonable cause determinations also emanated from
intertwined sex norms that posit that women are objects for male sexual gratification, and men
should only feel sexually gratified by women. Defendant’s Motion should be denied.

B. EEOC’s Complaint Is Timely, And The Reasonable Cause Determination Gave
Defendant Notice Of The Claims Involved.

Defendant also contends that EEOC may not sue on Baxley’s behalf because EEOC
purportedly failed to “act on a charge” within 300 days of the allegedly discriminatory act. While
Defendant appears to concede that EEOC may pursue discrimination not identified in an
administrative charge of discrimination, Defendant essentially argues that EEOC must discover
any non-charged discrimination and notify the employer it has uncovered such non-charged

discrimination within 300 days of the discrimination occurring or the claim is time-barred.

34



Case 2:16-cv-00225-CB Document 16 Filed 05/31/16 Page 36 of 41

Defendant does not cite to any authority to support this proposition, because there is none.
Defendant’s invitation to this Court to create an extra-statutory limitations period is contrary to
the plain language of Title VII. Any individual acts of discrimination uncovered in the course of
EEOC’s investigation that occurred within 300 days of the original charge filing are actionable.

Under Title VII, an administrative charge of discrimination must be filed within 300 days
of the allegedly discriminatory action. 42 U.S.C. §2000e-5(e)(1). The express language of the
statute identifies only one temporal benchmark for measuring the timeliness of a discrimination
claim — the filing of the charge. See id. It is the charge filing date that serves as the end date for
the 300-day period, not some other date. With the exception of providing notice of the filing of a
charge within ten days, nothing in the text of Title VII requires that the agency take any
particular action on a charge, such as discovering non-charged discrimination or issuing a
reasonable cause determination, within a discrete period of time. See Arizona ex rel. Horne v.
Geo Group, Inc., 816 F.3d 1189, 1202-03 (9th Cir. 2016) (plain text of Title VII requires that a
“charge” be filed within 300 days of the alleged unlawful employment action, not that a
reasonable cause determination must be issued within the 300 day period).

Defendant’s argument has been repeatedly rejected by other federal courts. Recently, in
Arizona ex rel. Horne v. Geo Group, Inc., 816 F.3d 1189 (9th Cir. 2016), the Ninth Circuit
reversed a district court decision holding that EEOC could only seek relief for non-charging
party class members who were allegedly subjected to unlawful discrimination within 300 days of
the issuance of EEOC’s reasonable cause determination. /d. In doing so, the court observed that
the district court may have been concerned that the employer had not received sufficient notice
of the potential class claims in the initial charge, but the court dismissed those concerns because

the district court failed to distinguish between Title VII’s time frame for filing a charge with the
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EEOC’s responsibility to notify an employer of the results of its investigation. /d. at 1203.

Other federal courts, including this Court, have similarly held that it is the charge-filing
date that is used to measure the timeliness of non-charged acts of discrimination. See EEOC v.
U.S. Steel Corp., Case No. 10-1284, 2012 WL 3017869, *5-6 (W.D. Pa. Jul. 23, 2012)
(collecting district court cases around the country which either declined to apply the 300 day rule
at all to EEOC class suits, or applying the 300 days from the date the relevant charge was filed,
and holding that EEOC could seek relief for then-unidentified victims who were subject to the
allegedly illegal alcohol breath tests within 300 days of the date the original charge was filed);
EEOC v. Bare Feet Shoes of PA, Inc., Case No. 04-3788, 2006 WL 328355, *3 n.4 (E.D. Pa.
Feb. 10, 2006) (holding EEOC Title VII claim for non-charge filing person uncovered in course
of investigation was timely because discrimination took place within 300 days of charge that
triggered the investigation; noting “[t]he Courts of Appeals have not expressly placed time limits
on the EEOC’s authority to bring claims on behalf of non-charging individuals.”).

Here, the EEOC has alleged that Baxley was harassed and constructively discharged in
July and August of 2013. The first charges of discrimination filed against Defendant were filed
on August 26, 2013, a matter of days after Baxley was constructively discharged. See e.g., ECF
No. 12-1 at p. 2 (Charge No. 533-2013-01350). The charges of discrimination allege harassment
beginning in May 2013, and since they were filed in August 2013, there is no question that they
were timely filed. EEOC has alleged that the harassment of Baxley began in mid-July 2013,
ending on August 19, 2013, with his constructive discharge. ECF No. 1 at §11(d)-(g). Therefore,
the discrimination that Baxley suffered occurred within 300 days of the charges that triggered the
investigation. Accordingly, EEOC’s claims concerning Baxley are timely.

Defendant suggests that purported due process rights of unspecified origin were violated
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because it claims it did not learn of the allegations relating to Baxley until the reasonable cause
determination issued. In making this argument, Defendant betrays its fundamental
misunderstanding of the purpose of the Title VII administrative process. First, the administrative
procedures laid out in Title VII do not implicate due process rights. That is because those
procedures are purely non-binding and non-adversarial — there is no trial and EEOC cannot
mandate relief concerning a private sector employer. EEOC investigations of private employers
are not adjudications that alter legal rights, and therefore no cognizable liberty or property
interest is implicated. See, e.g., Georator Corp. v. EEOC, 592 F.2d 765, 768 (4th Cir. 1979)
(holding that EEOC’s reasonable cause determination is not subject to review by a court as a
final agency action, stating that the determination, standing alone, “is lifeless, and can fix no
obligation nor impose any liability on the [employer]. It is merely preparatory to further
proceedings. If and when the EEOC or the charging party files suit in district court, the issue of
discrimination will come to life, and the [employer] will have the opportunity to refute the
charges.”). As this Court has previously stated:

Where an agency does not adjudicate or make binding determinations which

directly affect the legal rights of individuals, the due process considerations of the

Fifth Amendment do not attach. The EEOC’s function is investigative, and thus

the EEOC does not make determinations affecting the legal rights of individuals

because those individuals retain the right to a de novo review of their charges of
discrimination in a court of law.

Forbes v. Reno, 893 F. Supp. 476, 483 (W.D. Pa. 1995), aff’d, 91 F.3d 123 (3d Cir. 1996)
(citations omitted). If a charge is not resolved during the administrative process, the remedy is
more process, in the form of litigation, where federal district courts exercise de novo review of
the discrimination allegations stated in the Commission’s suit. See, e.g., General Elec., 532 F.2d
at 370; EEOC v. E. I. DuPont de Nemours and Co., 373 F. Supp. 1321, 1338 (D. Del. 1974).

Second, notification to Defendant in the letter setting out EEOC’s reasonable cause
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determination, as well as the investigator’s request for Baxley’s file and specific questions to
Defendant’s chief operating officer about Baxley’s complaints, was sufficient to place Defendant
on notice that it could be held liable for violations of Title VII with respect to Dale Baxley.
Under Title VII, it is well settled that a reasonable cause determination serves as both necessary
and sufficient pre-suit notice of non-charged discrimination uncovered by EEOC. See, e.g.,
General Elec. Co. 532 F.2d at 370 (holding EEOC not required to afford employer opportunity
to comment on non-charged discrimination allegation before reasonable cause finding and,
alternatively, reasonable cause finding gave employer sufficient opportunity to present its
position during conciliation); EEOC v. St. Anne’s Hosp. of Chicago, Inc., 664 F.2d 128, 131 (7th
Cir. 1981) (““Prompt notice of reasonable-cause determination also serves to cure any
deficiencies in the 10-day notice that may result from EEOC amendment of the claimed violation
after investigation.’”) (quoting Occidental Life Ins. Co. v. EEOC, 432 U.S. 355,372 n.32
(1977)); EEOC v. JP Morgan Chase Bank, N.A., No. 2:09-CV-864, 2011 WL 3328737, at *10
(S.D. Ohio Jul. 6, 2011) (letter of determination, coupled with requests for information during
the course of the investigation, was enough to place defendant on notice of the scope of claims
brought by EEOC in litigation); see also EEOC v. Bloomberg, LP, 751 F. Supp. 2d 628, 634
(S.D.N.Y. 2010) (charges, requests for information during the investigation, and reasonable
cause determination enough to place employer on notice of the claims that would be conciliated).
Title VII’s administrative scheme does not require, much less contemplate, that a defendant

employer will be notified of all potential violations within ten days of a charge being filed."

3 While Defendant asserts that it was denied the opportunity to present its own views to EEOC
before the investigation was completed, as discussed, there is no constitutionally guaranteed right
to do so in a non-adversarial, non-binding investigation. Moreover, as the Fourth Circuit has
observed, the employer is always free to present its position in response to a reasonable cause
determination and in conciliation discussions. See General Elec. Co. 532 F.2d at 371. Since a
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Nor does it make sense to apply the rule Defendant proposes, because to do so would
eviscerate the reasonable investigation standard, thereby eroding EEOC statutory authority.
Under that standard, “the original charge is sufficient to support action by the EEOC as well as a
civil suit under the Act for any discrimination stated in the charge itself or developed in the
course of a reasonable investigation of that charge, provided such discrimination was included in
the reasonable cause determination of the EEOC and was followed by compliance with the
conciliation procedures fixed in the Act.” General Elec., 532 F.2d at 366. If EEOC is permitted
to sue for any violations discovered in the course of a reasonable investigation, the 300 days
must, at the very least, date from the filing of the original charge. Otherwise, EEOC’s ability to
redress discrimination for victims other than charging parties would be severely limited,
especially in cases where a more extensive investigation was required. This is because the
EEOC’s statutory authority to redress non-charged discrimination would be made to turn on the
uncertain timing of when non-charged discrimination happened to be uncovered during the
investigation — a date that can be greatly influenced by an employer’s own recalcitrance,
administrative charge backlog and competing workload, and simple luck in the timing and order
of witness selection by EEOC investigators — rather than the certain, statutory charge filing date.

Notably, Defendant does not argue that it never received notice of the claims relating to
Baxley before EEOC filed suit. Rather, Defendant contends that it was “blind-sided” because it
was allegedly unaware that the EEOC was investigating harassment of Baxley before EEOC
issued its reasonable cause determination. Whether true or not, that is not a basis for dismissing
EEOC’s suit because the claims relating to Baxley were uncovered during a reasonable

investigation. EEOC is permitted to litigate those claims so long as they were included in the

reasonable cause determination is non-binding, the timing of the employer’s presentation —
whether before or after the determination — is legally irrelevant.
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reasonable cause determination, which gave notice to the Defendant and an opportunity to
conciliate those claims. That is exactly what occurred here, as Defendant has conceded in its
briefing. Defendant’s motion to dismiss on this ground should be rejected.

CONCLUSION

Sexual orientation discrimination is discrimination “because of sex.” EEOC’s complaint
alleges facts that state a claim on behalf of Dale Baxley for sex discrimination in violation of
Title VII, under any or all of three lines of analysis EEOC has identified. EEOC has also
satisfied all conditions precedent to suit, and there are no other procedural reasons to justify
dismissal. Therefore, Defendant’s motion to dismiss should be denied.

Respectfully submitted,
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