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SKINNER v. STATE OF OKLAHOMA ex rel. WILLIAMSON

Mr. Justice DOUGLAS delivered the opinion of the Court.

This case touches a sensitive and important area of human rights. Oklahoma deprives certain individuals of a right which is basic to the perpetuation of a race-the right to have offspring. Oklahoma has decreed the enforcement of its law against petitioner, overruling his claim that it violated the Fourteenth Amendment. Because that decision raised grave and substantial constitutional questions, we granted the petition for certiorari.

The statute involved is Oklahoma’s Habitual Criminal Sterilization Act. … That Act defines an ‘habitual criminal’ as a person who, having been convicted two or more times for crimes ‘amounting to felonies involving moral turpitude’ either in an Oklahoma court or in a court of any other State, is thereafter convicted of such a felony in Oklahoma and is sentenced to a term of imprisonment in an Oklahoma penal institution. Machinery is provided for the institution by the Attorney General of a proceeding against such a person in the Oklahoma courts for a judgment that such person shall be rendered sexually sterile. Notice, an opportunity to be heard, and the right to a jury trial are provided. …

Petitioner was convicted in 1926 of the crime of stealing chickens and was sentenced to the Oklahoma State Reformatory. In 1929 he was convicted of the crime of robbery with fire arms and was sentenced to the reformatory. In 1934 he was convicted again of robbery with firearms and was sentenced to the penitentiary. He was confined there in 1935 when the Act was passed. In 1936 the Attorney General instituted proceedings against him. Petitioner in his answer challenged the Act as unconstitutional by reason of the Fourteenth Amendment. A jury trial was had. The court instructed the jury that the crimes of which petitioner had been convicted were felonies involving moral turpitude and that the only question for the jury was whether the operation of vasectomy could be performed on petitioner without detriment to his general health. The jury found that it could be. A judgment directing that the operation of vasectomy be performed on petitioner was affirmed by the Supreme Court of Oklahoma by a five to four decision.

Several objections to the constitutionality of the Act have been pressed upon us. … We pass [several of] those points without intimating an opinion on them, for there is a feature of the Act which clearly condemns it. That is its failure to meet the requirements of the equal protection clause of the Fourteenth Amendment. We do not stop to point out all of the inequalities in this Act. A few examples will suffice. In Oklahoma grand larceny is a felony. Larceny is grand larceny when the property taken exceeds $20 in value. Embezzlement is punishable ‘in the manner prescribed for feloniously stealing property of the value of that embezzled.’ Hence he who embezzles property worth more than $20 is guilty of a felony. A clerk who appropriates over $20 from his employer’s till (id. s 1456) and a stranger who steals the same amount are thus both guilty of felonies. If the latter repeats his act and is convicted three times, he may be sterilized. But the clerk is not subject to the pains and penalties of the Act no matter how large his embezzlements nor how frequent his convictions. A person who enters a chicken coop and steals chickens commits a felony; and he may be sterilized if he is thrice convicted. If, however, he is a bailee of the property and fraudulently appropriates it, he is an embezzler. Hence no matter how habitual his proclivities for embezzlement are and no matter how often his conviction, he may not be sterilized. Thus the nature of the two crimes is intrinsically the same and they are punishable in the same manner. …

[T]he instant legislation runs afoul of the equal protection clause, though we give Oklahoma that large deference which the rule of the foregoing cases requires. We are dealing here with legislation which involves one of the basic civil rights of man. Marriage and procreation are fundamental to the very existence and survival of the race. The power to sterilize, if exercised, may have subtle, farreaching and devastating effects. In evil or reckless hands it can cause races or types which are inimical to the dominant group to wither and disappear. There is no redemption for the individual whom the law touches. Any experiment which the State conducts is to his irreparable injury. He is forever deprived of a basic liberty. We mention these matters not to reexamine the scope of the police power of the States. We advert to them merely in emphasis of our view that strict scrutiny of the classification which a State makes in a sterilization law is essential, lest unwittingly or otherwise invidious discriminations are made against groups or types of individuals in violation of the constitutional guaranty of just and equal laws. 

[Concurrences of Mr. Chief Justice STONE and Mr. Justice JACKSON omitted.]




New York Domestic Relations Law
Article 8: SURROGATE PARENTING CONTRACTS

§ 121 
Definitions
When used in this article, unless the context or subject matter manifestly requires a different interpretation: 
1. "Birth mother" shall mean a woman who gives birth to a child pursuant to a surrogate parenting contract. 
2. "Genetic father" shall mean a man who provides sperm for the birth of a child born pursuant to a surrogate parenting contract. 
3. "Genetic mother" shall mean a woman who provides an ovum for the birth of a child born pursuant to a surrogate parenting contract. 
4. "Surrogate parenting contract" shall mean any agreement, oral or written, in which: (a) a woman agrees either to be inseminated with the sperm of a man who is not her husband or to be impregnated with an embryo that is the product of an ovum fertilized with the sperm of a man who is not her husband; and (b) the woman agrees to, or intends to, surrender or consent to the adoption of the child born as a result of such insemination or impregnation.

§ 122
Surrogate parenting contracts are hereby declared contrary to the public policy of this state, and are void and unenforceable.

§ 123
1. No person or other entity shall knowingly request, accept, receive, pay or give any fee, compensation or other remuneration, directly or indirectly, in connection with any surrogate parenting contract, or induce, arrange or otherwise assist in arranging a surrogate parenting contract for a fee, compensation or other remuneration, except for: (a) payments in connection with the adoption of a child permitted by subdivision six of section three hundred seventy-four of the social services law and disclosed pursuant to subdivision eight of section one hundred fifteen of this chapter; or (b) payments for reasonable and actual medical fees and hospital expenses for artificial insemination or in vitro fertilization services incurred by the mother in connection with the birth of the child. 
2. (a) A birth mother or her husband, a genetic father and his wife, and, if the genetic mother is not the birth mother, the genetic mother and her husband who violate this section shall be subject to a civil penalty not to exceed five hundred dollars. (b) Any other person or entity who or which induces, arranges or otherwise assists in the formation of a surrogate parenting contract for a fee, compensation or other remuneration or otherwise violates this section shall be subject to a civil penalty not to exceed ten thousand dollars and forfeiture to the state of any such fee, compensation or remuneration …. Any person or entity who or which induces, arranges or otherwise assists in the formation of a surrogate parenting contract for a fee, compensation or other remuneration or otherwise violates this section, after having been once subject to a civil penalty for violating this section, shall be guilty of a felony. 

§ 124
In any action or proceeding involving a dispute between the birth mother and (i) the genetic father, (ii) the genetic mother, (iii) both the genetic father and genetic mother, or (iv) the parent or parents of the genetic father or genetic mother, regarding parental rights, status or obligations with respect to a child born pursuant to a surrogate parenting contract: 
1. the court shall not consider the birth mother's participation in a surrogate parenting contract as adverse to her parental rights, status, or obligations….

STATE OF NEW YORK
IN SENATE
January 18, 2013
Bill S2547-2013
Sponsor: HOYLMAN
Multi-sponsor(s): None
Co-sponsor(s): SERRANO
Committee: JUDICIARY

TITLE OF BILL: An act to repeal article 8 of the domestic relations law, relating to the prohibition of surrogate parenting contracts

PURPOSE OR GENERAL IDEA OF BILL: To ensure that loving and committed couples have every opportunity to raise and nurture their own genetically linked children—including the utilization of a gestational surrogate parenting contracts—a practice currently prohibited under New York State Law.

SUMMARY OF SPECIFIC PROVISIONS: The legislation repeals Article 8 of the Domestic Relations Law that specifically prohibits the use of surrogate parenting contracts.

JUSTIFICATION: On July 17, 1993, New York State passed an outright prohibition on commercial surrogacy agreements. Commercial surrogacy agreements—in which a woman is paid to carry and bear the product of her egg and donor sperm or an implanted fertilized egg—is completely banned in New York by Article 8 of the New York State Domestic Relations Law. The state is one of only four in the nation with such a ban.

Concern about commercial surrogacy arrangements reached a peak during the 1988 New Jersey Case, in the Matter of Baby M (A.2d 1227 (NJ. 1988)), a traditional surrogacy arrangement. In traditional surrogacy, the surrogate herself provides the eggs and is therefore genetically related to the child. This form of surrogacy is the older method and can result in legal uncertainty for the contracting parties because of the genetic link between the surrogate and the baby, as was demonstrated in the "Baby M" case. In this case, a New Jersey court ruled that the surrogacy contract was invalid according to public policy and recognized the surrogate—not [the] woman who had initiated the surrogacy contract—as the child's legal mother. The "Baby M" case took place prior to widespread scientific advancements in New York and elsewhere that have made in vitro fertilization ("IVF') a mainstay medical technology and since obviated the need for traditional surrogacy. Instead, gestational surrogacy is the preferred surrogacy arrangement. In gestational surrogacy, the surrogate carries a pregnancy and delivers a child that is created from the egg and the sperm of the intended parents and /or donor egg and /or donor sperm and/or donated embryos in any combination. The key to this type of surrogacy is that the gestational surrogate is not genetically related to the child and acts only as a gestational carrier for the pregnancy. The infamous "Baby M" case led to a number of states banning surrogacy agreements, including New York. However, the current ban on surrogacy contracts contained in Article 8 of the Domestic Relations Law did not anticipate IVF technology and the ability of gestational surrogates to be implanted with a fertilized donor egg. The Statute is wrong because of its outdated reference to surrogacy and medical technology and because it denies intended parents what may be their only means of procreating a child of their own genetic stock. …

PRIOR LEGISLATIVE HISTORY: New bill.

FISCAL IMPLICATIONS: Minimal

EFFECTIVE DATE: This act shall take effect immediately.
Illinois Compiled Statutes
410 ILCS 110/40

  Sec. 40. Cloning prohibited. 

  (a) No person may clone or attempt to clone a human being. For purposes of this Section, "clone or attempt to clone a human being" means to transfer to a uterus or attempt to transfer to a uterus anything other than the product of fertilization of an egg of a human female by a sperm of a human male for the purpose of initiating a pregnancy that could result in the creation of a human fetus or the birth of a human being. 

  (b) A person who violates this Section is guilty of a Class 1 felony. 



H.R.2028 - Every Child Deserves a Family Act
113th Congress (2013-2014)

IN THE HOUSE OF REPRESENTATIVES
May 16, 2013

Mr. Lewis (for himself, Ms. Ros-Lehtinen, Mr. Doggett, Mr. Rangel, [etc.]) introduced the following bill; which was referred to the Committee on Ways and Means A BILL

To prohibit discrimination in adoption or foster care placements based on the sexual orientation, gender identity, or marital status of any prospective adoptive or foster parent, or the sexual orientation or gender identity of the child involved.

Be it enacted by the Senate and House of Representatives of the United States of America in Congress assembled,

SECTION 1. Short title.

This Act may be cited as the “Every Child Deserves a Family Act”.

SEC. 2. Congressional findings and purposes.
(a) Findings.—Congress finds the following:
(1) There is a shortage of qualified individuals willing to adopt or foster a child in the child welfare system. As a result, thousands of foster children lack a permanent and safe home.
(2) In order to open more homes to foster children, child welfare agencies should work to eliminate sexual orientation, gender identity, and marital status discrimination and bias in adoption and foster care recruitment, selection, and placement procedures.
(3) Of the estimated 400,000 children in the United States foster care system, more than 104,000 cannot return to their original families and are legally free for adoption.
(A) 50,516 children were adopted in 2011, while 26,286 youth “aged out” of the foster care system.
(B) Research shows that youth who “age out” of the foster care system are at a high risk for poverty, homelessness, incarceration, and early parenthood.
(C) Increasing adoption rates, in addition to establishing permanency and decreasing risk factors for foster youth, can yield annual national cost savings between $3,300,000,000 and $6,300,000,000.
(4) Experts agree that in many States, lesbian, gay, bisexual, and transgender youth experience discrimination, harassment, and violence in the foster care system because of their sexual orientation or gender identity.
(5) Approximately 60 percent of homeless lesbian, gay, bisexual, and transgender youth were previously in foster care. According to the Urban Justice Center, many of these young people reported that living on the streets felt “safer” than living in their group or foster home.
(6) According to the Williams Institute, an estimated 19 percent of same-sex couple households include children under 18 years of age.
(7) The Williams Institute estimates that 3,000,000 lesbian, gay, bisexual, and transgender people have had a child and as many as 6,000,000 American adults and children have a lesbian, gay, bisexual, or transgender parent. Among adults under 50 years of age living alone or with a spouse or partner, 48 percent of lesbian, bisexual, or transgender women are raising a child under 18 years of age, and 20 percent of gay, bisexual, or transgender men are doing so.

(8) As of 2013, same-sex couples are raising 1.4 percent of adopted children with 2 parents and are fostering 1.7 percent of foster children living with 2 parents. A 2007 report from the Williams Institute found that an additional 2,000,000 gay, lesbian, and bisexual individuals are interested in adoption.
(9) According to the Williams Institute/Urban Institute, same-sex couples raising adopted children tend to be older than, just as educated as, and have access to the same economic resources as other adoptive parents. Studies confirm that children with same-sex parents have the same advantages and same expectations for health, social, and psychological adjustment, and development as children whose parents are heterosexual.
(10) An Evan B. Donaldson Adoption Institute study found that 1⁄3 of child welfare agencies in the United States reject gay, lesbian, and bisexual applicants.
(A) The practice of prohibiting applicants from becoming foster parents or adopting children solely on the basis of sexual orientation or marital status has resulted in reducing the number of qualified adoptive and foster parents overall and denying gay, lesbian, bisexual, and unmarried relatives the opportunity to become foster parents for their own kin, including grandchildren, or to adopt their own kin, including grandchildren, from foster care.
(B) According to the Williams Institute, more than 3,400 children are currently in foster placements with same-sex couples. Another 22,000 children are being raised by same-sex adoptive couples. If other States followed the minority of States and discriminated against qualified individuals because of their sexual orientation or marital status, foster care expenditures would increase between $87,000,000 and $130,000,000 per year in order to pay for additional institutional and group care, as well as to recruit and train new foster and adoptive parents.
(11) Some States allow 1 member of a same-sex couple to adopt, but do not recognize both members of the couple as the child’s legal parents. Recognition of joint adoption provides children with the same rights and security that children of heterosexual parents enjoy. These protections include access to both parents’ health benefits, survivor’s, Social Security, and child support entitlements, legal grounds for either parent to provide consent for medical care, education, and other important decisions, as well as the establishment of permanency for parents and child.
(12) Professional organizations in the fields of medicine, psychology, law, and child welfare have taken official positions in support of the ability of qualified gay, lesbian, bisexual, and unmarried couples to foster and adopt a child, as supported by scientific research showing sexual orientation as a nondeterminative factor in parental success.
(13) Discrimination against potential foster or adoptive parents based on sexual orientation, gender identity, or marital status is not in the best interests of children in the foster care system.

(b) Purposes.—The purposes of this Act are to decrease the length of time that children wait for permanency with a loving family and to promote the best interests of children in the child welfare system by preventing discrimination in adoption and foster care placements based on sexual orientation, gender identity, or marital status.

SEC. 3. Every child deserves a family.

(a) Activities.—
(1) PROHIBITION.—An entity that receives Federal assistance or contracts with an entity that receives Federal assistance, and is involved in adoption or foster care placements may not—
(A) deny to any person the opportunity to become an adoptive or a foster parent on the basis of the sexual orientation, gender identity, or marital status of the person, or the sexual orientation or gender identity of the child involved;
 (B) delay or deny the placement of a child for adoption or into foster care on the basis of the sexual orientation, gender identity, or marital status of any prospective adoptive or foster parent, or the sexual orientation or gender identity of the child; or
(C) require different or additional screenings, processes, or procedures for adoptive or foster placement decisions on the basis of the sexual orientation, gender identity, or marital status of the prospective adoptive or foster parent, or the sexual orientation or gender identity of the child involved.
(2) DEFINITION OF PLACEMENT DECISION.—In this section, the term “placement decision” means the decision to place, or to delay or deny the placement of, a child in a foster care or an adoptive home, and includes the decision of the agency or entity involved to seek the termination of birth parent rights or otherwise make a child legally available for adoptive placement.

(b) Equitable relief.—Any individual who is aggrieved by an action in violation of subsection (a) may bring an action seeking relief in a United States district court of appropriate jurisdiction.

(c) Federal guidance.—Not later than 6 months after the date of enactment of this Act, the Secretary of Health and Human Services shall publish guidance to concerned entities with respect to compliance with this section.

(d) Technical assistance.—In order to ensure compliance with, and ensure understanding of the legal, practice, and culture changes required by, this Act in making foster care and adoption placement decisions, the Secretary shall provide technical assistance to all entities covered by this Act, including—
(1) identifying laws and regulations inconsistent with this Act and providing guidance and training to ensure the laws and regulations are brought into compliance within the prescribed period of time;
(2) identifying casework practices and procedures inconsistent with this Act and providing guidance and training to ensure the practices and procedures are brought into compliance within the prescribed period of time;
(3) providing guidance in expansion of recruitment efforts to ensure consideration of all interested and qualified prospective adoptive and foster parents regardless of the sexual orientation, gender identity, or marital status of the prospective parent;
(4) comprehensive cultural competency training for covered entities and prospective adoptive and foster parents; and
[bookmark: _GoBack](5) training judges and attorneys involved in foster care and adoption cases on the findings and purposes of this Act. ….
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