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1)

2)

QUESTIONS PRESENTED

Does the Fourteenth Amendment require a
state to license a marriage between two people
of the same sex?

Does the Fourteenth Amendment require a
state to recognize a marriage between two
people of the same sex when their marriage
was lawfully licensed and performed out-of-
state?
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INTEREST OF AMICI CURIAE!

The Cato Institute is a non-partisan public policy
research foundation dedicated to advancing the
principles of individual liberty, free markets, and
limited government. Cato’s Center for Constitutional
Studies was established in 1989 to help restore the
principles of constitutional government that are the
foundation of liberty. Toward those ends, Cato holds
conferences and publishes books, studies, and the
annual Cato Supreme Court Review.

William N. Eskridge dJr. is the John A. Garver
Professor of Jurisprudence at the Yale Law School.
His academic work focuses on legal history as well as
constitutional and statutory interpretation.

Steven G. Calabresi, is the Clayton J. and Henry
R. Professor of Law, Northwestern University, and a
Visiting Professor of Political Science at Brown
University. His views on these 1issues are
comprehensively set forth in Steven G. Calabresi &
Hannah M. Begley, Originalism and Same-Sex
Marriage (2015), available at http://papers.ssrn.com/
sol3/papers.cfm?abstract_1d=2509443.

Amici’s interest here case lies in enforcing the
age-old principle of “equality under the law,” as
enshrined in the Constitution through the Fifth and
Fourteenth Amendments.

1 Rule 37 statement: Letters of consent from all parties to
the filing of this brief have been submitted to the Clerk
(Petitioners’ counsel consented specifically, while Respondents’
counsel lodged a blanket consent). Amici further state that this
brief was not authored in whole or in part by any party’s
counsel, and that no person or entity other than amici made a
monetary contribution its preparation or submission.


http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2509443
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SUMMARY OF ARGUMENT

The Fourteenth Amendment’s Equal Protection
Clause establishes a broad assurance of equality for
all. It guarantees the same rights and same
protection under the law for all men and women of
any race, whether rich or poor, citizen or alien, gay
or straight, Yick Wo. v. Hopkins, 118 U.S. 356, 369
(1886), and “prohibits any state legislation which has
the effect of denying to any race or class, or to any
individual, the equal protection of the laws.” The
Civil Rights Cases, 109 U.S. 3, 31 (1883). The
original meaning of the Clause “establishes equality
before the law,” Cong. Globe, 39th Cong., 1st Sess.
2766 (1866), and “abolishes all class legislation in the
States,” id., thereby “securing an equality of rights to
all citizens of the United States, and of all persons
within their jurisdiction.” Id. at 2502.

Under the Fourteenth Amendment, no person
may be relegated to the status of a pariah, “a
stranger to [the State’s] laws.” Romer v. Evans, 517
U.S. 620, 635 (1996). Nor may states deny to gay
men or lesbians rights basic to “ordinary civic life in
a free society” so as to “make them unequal to
everyone else.” Id. at 631, 635. The Equal Protection
Clause clearly protects against state-sponsored
discrimination, “withdraw[ing] from Government the
power to degrade or demean.” United States v.
Windsor, 133 S. Ct. 2675, 2695 (2013).

Ignoring the Fourteenth Amendment’s text, its
history, and this Court’s precedents, the Sixth
Circuit held that the Equal Protection Clause does
not apply to state marriage laws because there is no
evidence that “the people who adopted the
Fourteenth Amendment understood it to require the



States to change the definition of marriage.” DeBoer
v. Snyder, 772 F.3d 388, 403 (6th Cir. 2014).

The lower court erred by focusing on a certain
kind of original understanding (the immediate effect
supporters “understood” the Fourteenth Amendment
to have). This Court has rejected that approach to
constitutional interpretation, focusing instead, on
original meaning. See, e.g., District of Columbia v.
Heller, 554 U.S. 570, 576-77 (2008). In the
Fourteenth Amendment context, this Court has
asked how the well-established meaning of
terminology added to the Constitution in 1868
applies to modern exclusions of new as well as
established social groups. E.g., United States v.
Virginia, 518 U.S. 515, 557 (1996); Romer, 517 U.S.
at 631-34.

As to what that original meaning is, this Court
has held that the Equal Protection Clause secures to
all persons and classes “the protection of equal
laws,” Romer, 517 U.S. at 634 (quoting Skinner v.
Oklahoma, 316 U.S. 535, 541 (1942)), and prohibits
caste legislation that discriminates against a social
class, “not to further a proper legislative end but to
make them unequal to everyone else.” Id. at 635.

Many equal-protection precedents are hard to
explain as a matter of “original understanding” but
are amply justified as an application of the equality-
under-law principle. Robert Bork, The Tempting of
America: The Political Seduction of the Law 75-77,
143-46 (1990) (making this point regarding the
Court’s desegregation precedents). The rule against
class legislation applies with special force to the
central institutions of state law, as this Court has
repeatedly held in its marriage-equality precedents.



Windsor, 133 S. Ct. at 2693; Turner v. Safley, 482
U.S. 78 (1987); Zablocki v. Redhail, 434 U.S. 374
(1978); Loving v. Virginia,, 388 U.S. 1, 9-10 (1967).

So while it may be true that no one alive at the
time of the Fourteenth Amendment’s ratification
expected that its adoption would “require a state to
license a marriage between two people of the same
sex,” evidence of prophetic anticipation on the part of
that generation is not required before this Court can
apply the Fourteenth Amendment to novel facts.

Laws can and must have consequences beyond
those understood or anticipated by the generation of
their promulgation. Heller, 554 U.S. at 582. As one
prominent originalist scholar recently put it,
original-meaning originalism “is entirely consistent
with updating the application of its fixed principles
in light of new factual information. Indeed, such
updating is often not only permitted, but actually
required by the theory. Otherwise, it will often be
impossible to enforce the original meaning under
conditions different from those envisioned by the
generation that framed and ratified the relevant
provision.” Ilya Somin, William FEskridge on
Originalism and Same-Sex Marriage, Volokh
Conspiracy, @ Wash. Post, Jan. 23, 2015,
http://www.washingtonpost.com/news/volokh-
conspiracy/wp/2015/01/23/william-eskridge-on-
originalism-and-same-sex-marriage.

In other words, just as a “19th-century statute
criminalizing the theft of goods is not ambiguous in
its application to the theft of microwave ovens,” K
Mart Corp. v. Cartier, Inc., 486 U.S. 281, 323 (1988)
(Scalia, J., concurring in part & dissenting in part), a
19th-century constitutional command that no state



may “deny to any person within its jurisdiction the
equal protection of the laws” is not ambiguous in its
application to sweeping exclusions in state family
law. The civil recognition of marriage is a matter of
law and the Petitioners are clearly “person[s] within
[the states’] jurisdiction” who have been denied
myriad legal benefits and protections solely on
account of their sexual orientation. This is the very
kind of class-based discrimination that the Equal
Protection Clause prohibits, and it falls now to this
Court to fulfill the Fourteenth Amendment’s promise
of equal liberty for all Americans.

ARGUMENT

I. THE FOURTEENTH AMENDMENT
PROHIBITS LAWS THAT VIOLATE THE
PRINCIPLE OF “EQUALITY UNDER LAW”
BY CREATING A LEGALLY INFERIOR
CLASS OF CITIZENS

An analysis of the history and origins of the
Fourteenth Amendment shows that a principal
purpose and consequence of the Equal Protection
Clause’s adoption was to deny states the power to
pass “caste” legislation creating classes of legally
inferior persons based on arbitrary characteristics
such as race, color, creed, or orientation.

Some have argued that, because it was one of the
Reconstruction Amendments, the Fourteenth
Amendment’s original meaning ought to be
understood narrowly as a response to slavery, meant
only to prohibit laws “designed to assert the
separateness and superiority of the white race,”
Antonin Scalia & Bryan A. Garner, Reading Law:
The Interpretation of Legal Texts 88 (2012), or,



somewhat more generously, to prohibit those forms
of discrimination to which “the Framers obviously
meant it to apply—classifications based on race or on
national origin, the first cousin of race.” Trimble v.
Gordon, 430 U.S. 762, 777 (1977) (Rehnquist, J.,
dissenting.)

This narrow, race-based view of the Fourteenth
Amendment flouts the broad text of the Equal
Protection Clause and ignores a wealth of readily
available historical evidence. In particular, a
constitutional right to equal protection existed in the
states long before 1868. Moreover, the narrow
reading cannot account for the ratifying Congress’s
explicit rejection of drafts that would have limited
the Fourteenth Amendment to protecting former
slaves, or this Court’s long and proper practice of
relying on the Fourteenth Amendment to end state
discrimination targeting groups 1identified by
something other than the color of their skin.

A. AMERICANS FOUGHT FOR EQUAL
PROTECTION LONG BEFORE THEY
FOUGHT A WAR AGAINST SLAVERY

One of the bedrock principles of colonial and
Founding Era constitutional theory was that the rule
of law carries with it a presumption of general and
equal application. Calabresi & Begley, Originalism
and Same-Sex Marriage, supra; Rebecca L. Brown,
Liberty, The New Equality, 77 N.Y.U. L. Rev. 1491,
1512-20 (2002). As the Preamble to the Pennsylvania
Constitution of 1776 put 1it, government is
legitimately established “for the security and
protection of the community as such, and to enable
the individuals who compose it to enjoy their natural
rights . . . without partiality for, or prejudice against,



any particular class, sect, or denomination of men.”
Because all people are born “equally free and
independent,” Va. Decl. of Rights § 1 (1776), they
“ought forever to enjoy equal rights and privileges.”
Del. Decl. of Rights § 3 (1776). The Declaration of
Independence proclaimed that America’s
constitutional democracy i1s premised upon the
notion that “all Men are created equal.” Decl. of
Independence § 2 (1776).2

These Revolutionary Era documents had a
significant influence on the U.S. Constitution long
before John Bingham’s appointment to the Joint
Committee on Reconstruction. The Framers assumed
that “equality . . . ought to be the basis of every law”
and that the law should not subject some persons to
“peculiar burdens” or grant others “peculiar
exemptions.” James Madison, Memorial and
Remonstrance Against Religious Assessments 9 4
(1785). The Constitution created a governmental
structure that would protect “particular classes of
citizens” against “unjust and partial laws,” The
Federalist No. 78 (Alexander Hamilton), imposed by
majority “faction[s],” The Federalist No. 10 (James
Madison).

To ensure ratification, the founding generation
added a bill of rights in 1791. Tracking the Virginia
Declaration, the Bill of Rights implemented the
principles of generality and equal treatment through
specific protections for property owners in the
Takings Clause of the Fifth Amendment and for

2 Clarence Thomas, The Higher Law Background of the
Privileges or Immunities Clause of the Fourteenth Amendment,
12 Harv. J.L. & Pub. Pol’y 63, 63-65 (1989).



religious minorities in the First Amendment’s
Religion Clauses.? Echoing the states’ common-
benefits clauses, the Due Process Clause of the Fifth
Amendment reflected the generality principle and,
implicitly, the equality baseline as well. E.g.,
Trustees of Dartmouth College v. Woodward, 17 U.S.
518 (1819) (argument of Daniel Webster, accepted by
the Court); see Rodney L. Mott, Due Process of Law:
A Historical and Analytical Treatise of the Principles
and Methods Followed by the Courts in the
Application of the Concept of the “Law of the Land”
256-74 (1926); Melissa L. Saunders, FEqual
Protection, Class Legislation, and Colorblindness, 96
Mich. L. Rev. 245, 251-68 (1997).

Judges vigorously applied these constitutional
rules against “class legislation.” For example, in
Reed v. Wright, 2 Greene 15 (Iowa 1849), the Iowa
Supreme Court struck down a statute making it

easier for the state to question land claims owned by
so-called “half breeds”:

Laws affecting life, liberty, and property must
be general in their application, operating on
the entire community alike. It is the boast
and pride of our institutions that we have no
favored classes; no person so high that he does
not require the care and protection of the law,
no person so low as not to be entitled to them.

Id. at 27-28. See also Crow v. State, 14 Mo. 237, 281-
83 (1851); Goepp v. Bethlehem Borough, 28 Pa. 249,
255 (1857); Budd v. State, 22 Tenn. 483, 491-92

3 Fears of unequal treatment, through special privileges or
exclusions, were focused in this period on religious minorities.
E.g.,S.C. Const., 1778, art. XXXVIII.



(1842); Steven G. Calabresi, Monopolies and the
Constitution: A History of Crony Capitalism, 36
Harv. J. L. Pub. Pol’y 983 (2013).

An 1mportant statement of the rule against class
legislation came from President Andrew Jackson. In
a veto message delivered in 1832, President Jackson
announced that “every man is equally entitled to
protection by law.” He continued: “If [law] would
confine itself to equal protection, and, as Heaven
does its rains, shower its favors alike on the high and
the low, the rich and the poor, it would be an
unqualified blessing.” Andrew Jackson, Veto Report
(July 10, 1832), in 2 A Compilation of the Messages
and Papers of the Presidents: 1789-1897, at 590
(James D. Richardson ed., 1896).

As new states entered the Union, they adopted
explicit constitutional protections against class
legislation, characteristically deploying the language
of equality. Typical was the provision of Iowa
Constitution of 1857, reflecting the broad protections
earlier announced in Reed v. Wright: “All laws of a
general nature shall have a uniform operation; the
general assembly shall not grant to any citizen, or
class of citizens, privileges or immunities, which,
upon the same terms shall not equally belong to all
citizens.” Iowa Const., 1857, art. I, § 6; accord, Ind.
Const., 1851, art. I, § 23; Or. Const., 1857, art. I, §
20; Wis. Const.,, 1848, art. I, § 1. The Ohio
Constitution of 1851 explicitly guaranteed all
citizens the “equal protection” of the law. Ohio
Const., 1851, art. I, § 2.

Litigants and judges invoked these common-
benefit and equal-protection clauses in challenges to
legislation that created special privileges for political
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insiders or targeted “odious individuals or corporate
bodies” with special legal burdens. Wally’s Heirs v.
Kennedy, 10 Tenn. (2 Yer.) 554, 555-57 (1831). As
Reed v. Wright illustrates, some Jacksonians and
“Conscience” Whigs believed that laws
discriminating against racial minorities could be
questionable “class” legislation. In the 1850s, a new
generation of anti-slavery constitutionalists applied
the “equal protection” idea to challenge slavery and
laws entrenching racial or ethnic “castes.” Jonathan
H. Earle, Jacksonian Anti-Slavery & the Politics of
Free Soil, 1824-1854 (2004). Consider the most
important explication of this new attitude toward
class legislation and equal protection of the law, its
application to segregated schools.

In 1849, abolitionist Charles Sumner explained
this expansive norm against class or caste legislation
In his argument against public school racial
segregation before the Massachusetts Supreme
Judicial Court in Roberts v. City of Boston, 59 Mass.
198 (1849). Applying the provision recognizing the
presumptive equality of all citizens in the
Massachusetts Constitution, Sumner said this:

Within the sphere of their influence no person
can be created, no person can be born with
civil or political privileges not enjoyed equally
by all his fellow-citizens; nor can any
institution be established recognizing any
distinction of birth. Here is the Great Charter
of every human being drawing the vital breath
upon this soil, whatever may be his condition
and whoever may be his parents. He may be
poor, weak, humble, or black; he may be of
Caucasian, Jewish, Indian, or Ethiopian race;
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he may be of French, German, English, or
Irish extraction, but before the Constitution of
Massachusetts all these distinctions
disappear. He is not poor, weak, humble, or
black nor is he Caucasian, Jew, Indian, or
Ethiopian nor is he French, German, English,
or Irish; he is a Man, the equal of all his fellow
men. He 1s one of the children of the State,
which, like an impartial parent, regards all its
offspring with an equal care. To some it may
justly allot higher duties, according to higher
capacities, but it welcomes all to its equal,
hospitable board.

Charles Sumner, Equality before the Law:
Unconstitutionality of Separate Colored Schools in
Massachusetts. Argument of Charles Sumner, Esq.,
Before the Supreme Court of Massachusetts In The
Case of Sarah C. Roberts v. City of Boston 7
(Washington: F. & J. Rives & Geo. A. Bailey, 1870)
(emphasis in the original).® Arguing that the division
of schoolchildren by race is inherently a violation of
equality, Sumner articulated a broad understanding
of the rule against class legislation that included
exclusions based on ethnicity, religion, income, or
physiological traits. Id. at 7, 9-10, 13.

Sumner was not the only member of the
antebellum legal community to wurge a broad
application of the principle against class legislation.
In Van Camp v. Board of Education, 9 Ohio St. 406
(1859), the Ohio Supreme Court applied the state’s

4 For a summary of Sumner’s argument, emphasizing that
the school’s “caste” regime was a “violation of equality,” see
Roberts, 59 Mass. at 201-04.
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equal protection clause to school segregation. In an
opinion that used the terms “class” and “caste”
legislation interchangeably, the court allowed school
segregation—over the sharp dissent of Justice Milton
Sutliff, whose broad understanding of class
legislation included laws based on supposed
“difference in races, religion, language, color, or any
physiological peculiarities.” Id. at 415-16.

Contemporary authors explained what judges
and advocates meant by class legislation—and theirs
was a broad reading of equality. “Under a system of
caste, personal liberty and the right of property are
controlled by laws restraining the activity of a class
of persons, more or less strictly defined, to a
particular course of life, and allowing only a limited
enjoyment of property and relative rights.” John C.
Hurd, 7Topics of dJurisprudence Connected with
Conditions of Freedom and Bondage 44 (1856);
accord, Wally’s Heirs, 10 Tenn. (2 Yer.) at 555-57.

B. REFLECTING THE NATION’S HISTORIC
AVERSION TO CLASS LEGISLATION,
THE EQUAL PROTECTION CLAUSE HAS
BROAD APPLICATION AND IS NOT
LIMITED TO RACE

It cannot be denied that Sumner and Sutliff’s
broad view of equal protection clauses was not the
majority position in the 1850s. But the Civil War
vindicated them, confirming “that this government is
of and for the people with no privileged classes.” Alan
Jones, Thomas M. Cooley and “Laissez-Faire
Constitutionalism,” A Reconsideration, 53 J. Am.
Hist. 751, 767 (1967) (quoting an oration by Thomas
Cooley delivered in Detroit, July 1865). Views that
were once attributed to fringe figures were now
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decidedly mainstream. Clear evidence of this shift
can be found by comparing the Civil Rights Act of
1866, Act of Apr. 9, 1866, ch. 31, 14 Stat. 27, with
Section 1 of the Fourteenth Amendment, ratified just
two years later. The 1866 Act, aimed at the “Black
Codes” that arose in the South immediately after the
Civil War, sought to afford “citizens of the United
States . . . of every race and color” the same rights
and benefits as enjoyed “by white citizens.” Seeking
to constitutionalize those guarantees and to do so
more broadly, Section 1 abandoned that express
racial language in favor of simply “citizens”
(Privileges or Immunities Clause) and “persons”
(Due Process and Equal Protection Clauses). Robert
J. Reinstein, Completing the Constitution: The
Declaration of Independence, Bill of Rights, and
Fourteenth Amendment, 66 Temp. L. Rev. 361, 383-
92 (1993).

An important purpose of the Fourteenth
Amendment was to provide a firm basis for
congressional and federal judicial policing of state
efforts to entrench social groups as inferior castes.
See Report of the Joint Committee on Reconstruction
xvil (1866), discussed in McDonald v. City of
Chicago, 561 U.S. 742, 772-80 (2010); Steven G.
Calabresi & Andrea Matthews, Originalism and
Loving v. Virginia, 2012 B.Y.U. L. Rev. 1393, 1437-
63. Although freed slaves were the obvious object of
the rule against class legislation, Congress refused to
limit the Equal Protection Clause to legislation
discriminating against racial classes. Indeed, the
Joint Committee that drafted the Fourteenth
Amendment specifically rejected proposals to limit
the equality guarantee to race-based classifications.
Benjamin B. Kendrick, The Journal of the Joint
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Committee of Fifteen on Reconstruction 46, 50, 83,
90-91, 97-100 (1914); see J.E.B. v. Alabama ex rel.
T.B., 511 U.S. 127, 151 (1994) (Kennedy, dJ.,
concurring); Kurt T. Lash, The Origins of the
Privileges or Immunities Clause, Part II: John
Bingham and the Second Draft of the Fourteenth
Amendment, 99 Geo. L.J. 329, 399-400 (2011)