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Sexuality Law – Class Schedule, Reading Assignments & Course Information

Instructor Contact Information:  Professor Leonard’s Office is C-239, NYLS phone extension is 212-431-2156, Email arthur.leonard@nyls.edu.  Professor Leonard is usually present at the law school during regular business hours and maintains an open-door policy.  Feel free to drop in without an appointment, but arrangements to meet at specific times are readily accommodated.

Assigned Casebook:  Arthur S. Leonard & Patricia A. Cain, Sexuality Law (2nd Edition, 2009); Leonard & Cain, 2011 Supplement to Sexuality Law.

In the following assignment list, page references are to the casebook unless otherwise indicated as 2011 Supplement or 2012 Syllabus Supplement (which refers to cases attached to this syllabus).

Class 1 – January 18, 2012

General Introduction: What is Sexuality and How Has It Been Dealt With by the Law? 

(Ch. 1, 3-15); Bowers v. Hardwick (15-28) – Exploring the constitutional framework for evaluating claims that laws disadvantaging or penalizing individuals due to their sexuality violate constitutionally protected rights.

Class 2 – January 25, 2012

The Supreme Court Changes Course: Romer v. Evans & Lawrence v. Texas (Ch. 1, 28-59).  Romer and Lawrence involved challenged state laws, evaluated under the 14th Amendment of the US Constitution.  Romer was decided as an Equal Protection Case.  Lawrence was decided as a Due Process Case.  How would the decision in Romer affect the outcome in Lawrence?  What is the holding in each case?  To what extent does dicta in each majority opinion suggest more expansive applications?

Class 3 – February 1, 2012

Transsexuals & the Law – Whether and How the Law Should Take Account of Gender Identity Issues – In re Heilig (Ch. 1, 59-69), Ulane v. Eastern Airlines (Ch. 6, 654-658), Price Waterhouse v. Hopkins (Ch. 6, 658-660); Smith v. City of Salem, Ohio (Ch. 6, 674-680).    Do the decisions in Romer and Lawrence portend advances in protected rights for transsexuals?  Must the federal and state government recognize gender identity claims – i.e., an individual’s claim for legal recognition in a gender other than the one assigned on their original birth certificate?  How should policies discriminating based on gender identity be evaluated under civil rights laws and the Constitution?

Class 4 – February 8, 2012

What is the meaning of Romer & Lawrence?:  Lofton (Ch. 2, 85-100); Witt (Ch. 2, 100-112); Cook v. Gates (Ch.6, 624-632); 2011 Supplement, 5-10; Lowe v. Swanson (2012 Syllabus Supplement, 6-11).  After Romer and Lawrence were decided, litigants sought to use them in cases challenging government policies in a variety of contexts.  How would these foundational decisions affect a challenge to a state law excluding gay people from adopting children, a federal policy requiring gay people in military service to stay “in the closet” (since repealed), a state law making it a crime for two adults to have a consensual sexual relationship if one is married to the parent of the other but they have no genetic relationship to each other?

Class 5 – February 15, 2012

What is the State’s Interest in Regulating Sexual Conduct through Criminal Law?  (Ch. 3, Public Conduct and Solicitation: Lovisi, Limberhand, Ramsden, Pryor, Carbone – Secs A & B, 129-159; Commercial Prostitution: Hawaii v. Romano, 168-177; S&M: Regina v. Brown, 203-223). Under the general police power retained by the states in our constitutional structure, the state can use its criminal law to maintain public order and protect the property and safety of its citizens.  To what extent should this power extend to regulation of individual sexual conduct?  We will discuss cases regulating “public” conduct, including commission of sexual acts in “public spaces” and public solicitation to engage in sexual conduct, as well as prostitution (sex for compensation) and S&M (sexual conduct involving consensual infliction of pain).  What is the state’s interest in preventing or punishing such conduct?  Is the state’s interest sufficient to justify the restriction of individual liberty in matters of sexual conduct?

Class 6 – February 22, 2012

Do same-sex couples have a right to marry?  (Ch. 4, Loving v. Virginia, Baker v. Nelson, Goodridge v. Department of Public Health, Lewis v. Harris, Varnum v. Brien, 245-304 [note, we will only discuss in detail the cases listed here; the rest of the materials on these pages are background]; Littleton v. Prange, 341-352;  2011 Supplement, Appendix C, and note that since Appendix C was prepared, New York passed a Marriage Equality Act and Rhode Island passed a Civil Union Act.)  The most hotly litigated and debated public policy issue today concerning sexual minorities is whether the state should recognize and create legal institutions for relationships other than traditional different-sex marriage, including opening up the traditional institution of marriage to same-sex couples and couples with a transgender member.  Consider the historical context of laws prohibiting interracial marriage.  What weight should decisions striking down such laws as racially discriminatory have on the same-sex marriage debate?  In light of Romer and Lawrence, what level of judicial review should apply to laws excluding same-sex couples from the rights and obligations of marriage, or from the institution of marriage itself?     

Class 7 – February 29, 2012

Is the federal Defense of Marriage Act Constitutional? (Ch. 4, 256; 2011 Supplement, 15-16 & Appendix A).  Is Proposition 8 (California Constitutional Amendment adopted through an initiative process) constitutional?  (Ch. 4, 278 n.2; 2011 Supplement, 17 n. 3A; 2012 Syllabus Supplement, 12-21)

Class 8 – March 7, 2012

Navigating the patchwork of state laws: How and to what extent are civil unions, domestic partnerships, and/or same-sex marriages recognized across state lines?  (Ch. 4, Ross, Hennefeld, Langan, Miller-Jenkins, Strauss, 307-335; 2011 Supplement, 19-22).

Spring Break – March 12-16, 2012

Class 9 – March 21, 2012

Recognition of Parent-Child Relationships Where a Parent is Gay or Transgender: Should the sexuality of the parent be a factor when a court is deciding about child custody, visitation, or adoption? Should the same-sex partners of natural or adoptive parents by allowed to become legal parents of their partners’ children through adoption, creating families where a child has two parents of the same sex?  (Ch. 5 – Background, 455-468; Schuster, 472-477; Taylor, 486-488; John Doe and James Doe, 491-508; Cole, 2011 Supplement, 27-33; Adoption of Tammy, 514-519; Adoption of Jane Doe, 519-525).

Class 10 – March 28, 2012

Discrimination, Fairness & Equality – Constitutional Equality Claims Before and After Romer & the Governmental Immunity Issue (Ch. 6, Padula, High Tech Gays, Watkins, Nabozny, Cook (review), Quinn, Price-Cornelison v. Brooks, 603-643; 2011 Supplement, 52-55; ), Glenn v. Bumbry (2012 Syllabus Supplement, 22-31 – When governmental discrimination is challenged, what is the standard of judicial review, and when is such discrimination “justified”?

Class 11 – April 4, 2012

Statutory Anti-Discrimination Laws: How Much Protection for Sexual Minorities?  (Ch. 6, DeSantis, 644-654; Review Price Waterhouse [does it supersede DeSantis?], 658-660; Spearman & Rene, 660-674; Goins, 704-708; Cookson (2012 Syllabus Supplement, 32-39)

Class 12 – April 11, 2012

Does the 1st Amendment Create Exceptions to Statutory Policies Against Sexual Orientation Discrimination?  (Ch. 6, Hurley, Boy Scouts v. Dale, Thorson, 723-751; Christian Legal Society v. Martinez, 2011 Supplement, 71-89).

Class 13 – April 18, 2012

Immigration & Asylum Issues: Can foreign nationals who are same-sex partners of U.S. citizens attain legal status in the United States?  Under what circumstances can oppressive policies against sexual minorities in other countries give their citizens a right to seek asylum in the United States? (Ch. 6, National Coalition, 751-760; Obama Administration Guidelines & New York Times report, 2012 Syllabus Supplement, 40-47; Pitcherskaia, Hernandez-Montiel, Kimumwe, Moab, 760-784)

Class 14 – April 25, 2012

To what extent does the First Amendment protect the rights of LGBT and supportive students to form officially recognized organizations at public universities and high schools to advance their common interests?  To what extent does the First Amendment protect the rights of those who would speak out in opposition to sexual minority rights in public settings?  (Ch. 7, Gay Students Organization v. Bonner, Gay Lib v. University of Missouri, Ratchford, Boyd County, Harper v. Poway Unified School District, 839-856; 865-890; Zamecnik v. Indian Prairie School District #204, 2012 Syllabus Supplement, 48-54)

Final Exam – Monday, May 14, 2012

General Course Information:

1.  The final examination will be an open-book essay examination lasting three hours.  You can bring any books, outlines, notes and reference materials that you like to the final exam.

2.  Attendance.  A roster will be distributed during each class for you to sign signifying your attendance.  You are authorized only to sign your own name.  If you have a compelling reason to miss class, please contact the instructor to arrange for an excused absence.  If you miss more than ten percent of scheduled classes without an acceptable excuse, you may be dropped from the course.

3.  Cellphones & other electronic devices.  Please remember to silence your cellphones or other electronic devices during the class.

4.  Laptop Use.  Feel free to use your laptop computer during class to take notes, access materials you have stored on the computer, or quickly research a point we are discussing.  Please refrain from using class time to surf the internet, check your email, shop, or view materials that may be distracting to those around you.

