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PATHWAYS TO THE JUDICIARY
A brief overview of the process and certain ethical considerations 


Moderator: George J. Silver, Justice of the New York State Supreme Court, New York County


I.      	Introduction

A- The Rules of the Chief Administrative Judge

B- The Advisory Committee on Judicial Ethics

C- The Judicial Election Process Summary


II.	Important Ethical Considerations for Judicial candidates.

A- Political Party Membership

The general rule is that Judges or judicial candidates seeking to be elective office are prohibited from engaging in partisan political activity.  

1- Exceptions

- Judges and judicial candidates may be members of political parties.  Opinion 91-68

- Non judge candidates may be a members of a political organization which is defined by 22 NYCRR 100.00 [M] as a “political party, political club or other group, the principal purpose of which is to further the election or appointment” of persons to public office.
but may not hold leadership positions 22 NYCRR 100.5[A][3].  However, once elected, he/she must resigned from the organization. 22 NYCRR[A][1][a]. 

B- “Testing the Waters” 	

 A judge may speak individually to members of a party’s county executive committee or to other party leaders about a possible judicial candidacy even though the Window Period is not in effect. But the judge should not contact community residents seeking to determine if they would support the judge’s candidacy for judicial office. Opinion 02‑34   22 NYCRR 100.5(A)(1); 100.5(A)(2); Opinions 91‑44 ; 93‑55; 97‑65.
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C- “The Window Period”

The “window period” is the period during which judges and non-judges who seek an elective judicial office may engage in political activity pursuant to Section 100.5 of the Rules Governing Judicial Conduct.  The general rule is that the window period begins nine months before the primary election, judicial convention or other meeting which determine the candidates.  The end of the window period for a Supreme Court candidate who withdraws his/her name at the nominating convention is either six months from the convention or the withdrawl from consideration whichever is earlier. Opinion 09-194.

III.	Mandatory Judicial Campaign Ethics Training

“All candidates for elective judicial office in the Unified Court System except for town and village justices." are required to take a Judicial Campaign Ethics Training Course. 22 NYCRR 100.5(A)(4)(f). This requirement also applies to non‑judge candidates. 22 NYCRR 100.5(A)(4) (f). The course highlights several campaign ethics scenarios.  A candidate who fails to complete the training at all, or fails to complete it in a timely manner, will be subject to discipline. All candidates "shall complete" the mandatory campaign ethics training program "any time after the candidate makes a public announcement of candidacy or authorizes solicitation or acceptance of contributions for a known judicial vacancy, but no later than 30 days after receiving the nomination for judicial office." 22 NYCRR 100.5(A)(4)(f).
 

IV.	Fund Raising Activities 

A judicial candidate may hire a professional fund‑raising consultant but that individual cannot  be paid on a percentage or commission basis. Opinion 12‑129(A)	

A- Self Funded

There is no ethical requirement to form a campaign committee if the campaign is fully self-funded.  Opinion 08-43.  

B- Fund Raising

A campaign committee must be formed if the candidate intends to accept campaign contributions.  This committee is responsible to manage receipt and expenditures of these funds.  22NYCRR 100.5 [A][5] opinions 07-135; 95-62.  A judicial candidate may attend their own fund-raising event but they are not allowed to ascertain the names of any contributors. Opinion 07-88.   





C- Effect of Assignment of Cases

[bookmark: section151_1]§ 151.1 Assignments in Cases Involving Contributors to Judicial Campaigns
(A) (1) No matter shall be assigned to a judge, other than in an emergency, or as dictated by the rule of necessity, or when the interests of justice otherwise require, if such assignment would give rise to a campaign contribution conflict as defined in section (B) of this Part.
(2) An assignment in derogation of this Part, due to administrative error or oversight, shall not (a) diminish the authority of the assigned judge; (b) give rise to any right, claim or cause of action; (c) impose any additional ethical obligation upon the assigned judge; or (d) diminish the assigned judge's obligation to consider recusal in light of campaign contributions.
(3) Nothing in this Part shall abridge the right of a party to move for recusal of an assigned judge at any time, or limit the arguments or evidence that may be marshaled for or against such recusal motion (see, e.g., §§ C[1] and D of this Part).
(B) (1) Individual Contributions: For purposes of this Part, a campaign contribution conflict shall exist when –
(a) an attorney appearing as counsel of record in a matter before a judge, or appearing in the matter as co-counsel or special counsel to such counsel of record, or(b) such attorneys' law firm or firms, or (c) a party in the matter– 
individually has contributed $2,500 or more to such judge's campaign for elective office during the window period defined in Part 100.0(Q) of these Rules. 
(2) Collective Contributions: For purposes of this Part, a campaign contribution conflict shall exist when the sum of all contributions to a judge's campaign for elective office made during the window period defined in Part 100.0(Q) of these Rules by –
(a) an attorney appearing as counsel of record in a matter before such judge, and attorneys appearing in the matter as co-counsel or special counsel to such counsel of record, and (b) each such attorneys' law firm or firms, and(c) each client of each such attorney in the matter– 
totals $3,500 or more. 
(3) Term of Conflict (Conflict Period): (a) A contribution shall be considered for conflicts purposes under this Part for a period of two years commencing on the day that the State Board of Elections first publishes the report of such contribution; provided, that if the candidate receiving such contribution is not a judge at the time of such report, then such two-year period shall commence on the day that he or she first assumes judicial office.

(b) If a person or entity makes more than one contribution to a candidate during such candidate's window period, as defined in Part 100.0(Q) of these Rules, then for conflicts purposes hereunder such contributions shall be totaled and treated as if made as a single contribution. In such cases, the conflict period for such contributions shall be extended to two years following the day on which the State Board of Elections publishes the report of the last of such contributions (unless paragraph (a) of this subsection requires a later date, in which case such later date shall govern). 
(C) The Chief Administrator of the Courts shall:(1) publish periodically a listing or database of contributions and contributors to judicial candidates, as disclosed by public filings, in a manner designed to assist the identification of campaign contribution conflicts under this Part, as well as contributions which, while not causing a campaign contribution conflict under this Part, may be pertinent to a motion to recuse;
(2) establish a procedure whereby parties may waive application of this Rule and permit assignment of a judge affected by a campaign contribution conflict;
(3) provide for local administrative resolution of issues arising under this Part by local court clerks and administrative judges, with minimal involvement by assigned judges; and 
(4) with advice and consent of the Administrative Board of the Courts, take such further steps as may be necessary to give effect to this Part.
(D) Notwithstanding any provision of this Part, a judge shall be mindful of the ethical responsibility to consider the propriety of recusal in any proceeding in which the judge's impartiality reasonably might be questioned in consequence of campaign contributions.
(E) This Part shall take effect on July 15, 2011, and shall apply to all campaign contributions first reported as received on or after such date. 

D- Financial Disclosure

All judicial candidates excluding candidates for justice of a town or are required to file a 
financial disclosure statement with the Ethics Commission for the Unified Court System.  The candidates must file within 20 days following the date on which the judge or non-judge becomes a judicial candidate.  However, if the candidate is required to file a financial disclosure
statement for the preceding calendar year pursuant to Part 40 of the Rules of the Chief Judge (22
NYCRR 100.5[A][4][g]), the candidate is not required to comply with this Rule.

V.	Attendance at Various Political and Non-Political Events

During the judicial candidate’s window period, the candidate may, unless otherwise
prohibited by law or rule, attend and speak at gatherings on behalf of his/her own candidacy, appear in newspapers, television and other media advertsiements (22 NYCRR 100.5[A][2][i]-[v]). The candidate may attend a wide variety of events as part of his/her campaign, including his/her own fund-raising events (Opinion 91-37) 





Examples of permissible events are:

- Fundraisers for other elected officials (Opinions 03-51; 01-17; 91-94);
 	- Fundraiser sponsored by a not-for-profit advocacy organization that promotes equal             rights for gay and lesbians (Opinion 03-45);
- Participate in a golf event subject to certain restrictions.

A  judicial candidate is permitted  to purchase two tickets and attend politically sponsored events (Opinion 01-17).  The price of the ticket “shall not exceed the proportionate cost” of the event (22 NYCRR 100.5[A][2][v]). A ticket price of $250 or less is deemed to be the proportionate cost of the function (id.).   This price limitation is designed to avoid the cost of the ticket being interpreted as a political contribution which is impermissible. 
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