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The attached material is an earlies version chapter 22 in our book on the marriage debate.  Here is a list of the chapters in the book—not by title, but by coverage: 
Prelude:  Near death experience for April DeBoer, Jayne Rowse, and their kids (Nolan, Jacob, Ryanne).  In 2012, they sue the state for the right to cross-adopt. 
Chapter 1:  Early marriage cases (1970s), led by Neva Heckman and Judith Bellew.  Mike McConnell and Jack Baker celebrities.  Kentucky marriage trial.
Chapter 2:  Colorado marriage licenses issued by feminist Boulder County Clerk Clela Rorex (1975).  ERA and Mrs. Phyllis Schlafly. 
Chapter 3:  AIDS and the internal debate over marriage as a goal or priority for the gay rights movement—Paula Ettelbrick vs. Tom Stoddard vs. Evan Wolfson
Chapter 4:  Hawaii—Baehr v. Lewin (1993) and the second marriage trial. Coalition of Church of Jesus Christ and Catholic Church heads off marriage.   
Chapter 5:  DOMA and Romer v. Evans (1996).   Popular/Evangelical constitutionalism and the original meaning of the Fourteenth Amendment.  Phyllis Frye and first DOMA case (1999).  
Chapter 6:  Legislating Lesbians in California—Domestic partnership statewide (1999-2003), gay and lesbian groups earn a place at the table. 
Chapter 7:  Vermont—Beth Robinson, Susan Murray, Mary Bonauto develop the idea of marriage equality as an ongoing grass-roots campaign.  Baker v. State (1999) and the Civil Unions Law (2000)
Chapters 8 + 9:  Massachusetts—Goodridge as the Cinderella Moment (2003), and the brilliantly managed political campaign to preserve the decision against constitutional override (2003-07).  Mary Bonauto, Arline Isaacson, Norma Shapiro, Josh Friedes.  
Chapter 10:  Super-DOMAs—Maggie Gallagher and the transformation of the traditional marriage movement.  Federal Marriage Amendment (2001-06).  Lawrence v. Texas (2003). State constitutional DOMAs (2000-2006)
Chapter 11:  Winter of Love in San Francisco (2004).  Spring of hope for marriage equality (Shannon Minter’s Marriage Cases in California 2008).  Summer of boiling discontent to follow. Autumn of disappointment?
Chapter 12:  Latter-day constitutionalism.  Mormon intellectuals (Lynn Wardle, Monte Stewart. Bill Duncan) develop the responsible parenting and responsible procreation arguments in defense of marriage (1997-2007)
Chapter 13:  Love Makes a Family—National “Winning Marriage” (2005) game plan, but progress still focused on local campaigns, such as the “Love Makes a Family” campaign led by Anne Stanback, Charlotte Kinlock, and Betty Gallo in Connecticut (2003-08).  The Iowa Surprise from Camilla Taylor and McKinley BarbouRoske (Varnum v. Brien, 2009). 
Chapter 14:  Proposition 8 (2008): Here come the Latter-day Saints, who propel Prop 8 to an honest triumph.  Frank Schubert + Salt Lake City > Kate Kendell + Geoff Kors + San Francisco/Los Angeles.  
Chapter 15:  Perry v. Schwarzenegger (2009-13).  Bromantic Dream Team, Ted Olson and David Boies, seek glory.  Representing the gayocracy, Terry Stewart outflanks them intellectually and strategically.  Defense of Prop 8 flops, but Supreme Court takes review.  
Chapter 16:  New York (2011).  Governor Cuomo + Alphonso David + LGBTQ+ Legislators put together an amazing legislative campaign for marriage statute.  Republicans Ken Mehlman and Paul Singer play a key role.  Archbishop Tim Dolan makes a hard trade-off. 
Chapter 17: “Team Gay” in the Obama White House.  Presidential constitutionalism and creating opportunities for recognition of LGBTQ+ families 
Chapter 18:  2012 Ballot amendments (NC, ME, MD, MN, WA). Thalia Zepatos, Phyllis Watts, Amy Simon messaging research “behind the glass” > Frank Schubert in rematch.  Key insights:  unexpected messengers speak to the hearts and identities of conflicted voters. 
Chapter 19:  Edie Windsor and the late Thea Spyer—DOMA’s demise (2013). 
Chapter 20:  Witherspoon’s empirical study supporting a revived responsible parenting argument; Carole Stanyar, Dana Nessel, Leslie Cooper blow it away in DeBoer v. Snyder (2014), the Michigan case.  
Chapter 21:  Obergefell (2015), consolidated appeal for cases from Michigan, Ohio, Kentucky, Tennessee.  Mary Bonauto triumphant, love wins.  Nino Scalia puts a bag on his head, as Sam Alito emerges as the new voice of religion on the Court. 
Chapter 22:  LGBTQ+ rights after Obergefell.  Lessons of the marriage campaign for social movements? 
Chapter 23:  Religion after Obergefell:  Large and growing variation among and within denominations.  Double-edged conscience allowances. 
Chapter 24:  Families and family law after Obergefell (entire chapter follows). 
Postscript:  Marriage ceremony for April, Jayne, and their four children, presided over by Judge Friedman.  Happily ever after?  
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CHAPTER 22
    			  FROM “OUTLAWS” TO “INLAWS” 

	On March 7, 1967, forty million Americans watched CBS Reports: The Homosexuals, network television’s first documentary on homosexuality. Mike Wallace, the host, opened the show by describing homosexuals as “the most despised minority in the United States.”  Over the next 60 minutes, therapists explained homosexuality as a mental illness, and cloaked homosexuals expressed anguish at their condition.  In a token effort at balance, Wallace included a short interview with Jack Nichols, a dashing 28 year-old man who considered his sexual orientation completely natural and was untroubled by it.  After the interview, Wallace allegedly told Nichols:  “You seem to be able to answer all my questions very nicely, but I don’t believe that in your heart you actually believe what you’ve been saying.”[footnoteRef:2] [2:      Bob Connelly, 50 Years After “The Homosexuals,” The Advocate, Jan. 2, 2017 (quotations in text). ] 

[bookmark: _GoBack]	In 1967, what government documents described as “homosexuals and other sex perverts” were social outcasts and legal outlaws.  Every state but Illinois made consensual sodomy and solicitation a serious crime.  Homosexuality disqualified one for the federal and state civil service, teaching and most other professions, liquor licenses, and military service.  Sexual and gender nonconformity were formally classified as mental illnesses or, to use the primary legal term, evidence of a “psychopathic personality.” Homosexuals and cross-dressers “wore the mask” or hid “in the closet,” and could offer little political opposition to the outlaw regime.  After World War II, a tiny group of quasi-open homosexuals and sympathetic experts argued that homosexuals were relatively harmless misfits.  While heterosexuality was natural and much to be preferred, pathetic homosexuality ought to be tolerated rather than persecuted, as the CBS documentary suggested.  A third perspective, reflected in the interview with Jack Nichols, had emerged by 1967.  Its leading exponent was Nichols’ mentor, Dr. Franklin Kameny. [footnoteRef:3]    [3:      Donald Webster Cory [Edward Sagarin], The Homosexual in America: A Subjective Approach (1951) (tolerable but pathetic variation approach to homosexuality); see William Eskridge Jr., Dishonorable Passions:  Sodomy Laws in America, 1861-2003, pp. 109-35 (2008); Lillian Faderman, Odd Girls and Twilight Lovers: A History of Lesbian Life in Twentieth Century America (1991); David Johnson, The Lavender Scare:  The Cold War Persecution of Gays and Lesbians in the Federal Government (2004). 
] 

After serving his country during World War II, Kameny had earned an astronomy Ph.D. from Harvard in 1956.  Two years earlier, in May 1954, he had come to the realization that he was homosexual, and after years of repressed desire he took to sex with men “like a duck to water,” as he typically put it. In 1957, however, Kameny was discharged from his job with the Army Map Service and subsequently rendered unemployable in his field because the government discovered a recent arrest for homosexual solicitation.  Assisted by the ACLU, he challenged his discharge as irrational and took his case all the way to the Supreme Court.  The petition he wrote, filed on January 27, 1961, announced a new constitutional framework for homosexuals.  Anticipating Supreme Court decisions a generation into the future, Kameny argued that the government’s action unconstitutionally limited his freedom and violated his right of equal protection.  The government had no business imposing an “odious conformity” and penalizing people for their private affairs that harmed no one.  It was unconstitutional for the state to “tell the citizen what to think and how to believe.” The federal employment exclusion, he wrote, “makes of the homosexual a second-rate citizen, by discriminating against him without reasonable cause.”[footnoteRef:4]  [4:      William Eskridge Interview with Franklin Kameny, Washington DC, Jan. 17, 2004; Petitioner’s Brief, Kameny v. Brucker, 365 U.S. 843 (1960 Term, No. 676, filed Jan. 27, 1961); ibid., pp. 24-29 (quotations in text); see William Eskridge Jr., January 27, 1961:   The Birth of Gaylegal Equality Arguments, 58 NYU Ann. Survey Am. Law 39 (2001); Michael Long, editor, Gay Is Good:  The Life and Letters of Gay Rights Pioneer Frank Kameny (2014).
] 

This brief anticipated Nancy Cott’s linkage between a pervasively discriminatory legal regime (like apartheid, coverture, or the anti-homosexual terror) and citizenship in a constitutional democracy.  Asserting that “[t]he average homosexual is as well-adjusted in personality as the average heterosexual,” Kameny argued that because such persons were capable of excellent government service, excluding them was presumptively irrational.  That irrationality stood in contrast to the American government’s purpose “to protect and assist all of its citizens, not as in the case of homosexuals, to harm, to victimize, and to destroy them.”  The government’s exclusionary policy, whether based on private conduct or admitted status, was a “discrimination no less illegal and no less odious than discrimination based upon religious or racial grounds.”[footnoteRef:5]  [5:       Petitioner’s Brief, Kameny, pp. 32, 34-35, 37, 49, 56 (quotations in text). 
] 

	On March 20, 1961, the Warren Court unanimously denied Kameny’s petition.  That ended the lawsuit, but marked the beginning of 50 years of his political activism.  Later that year, Kameny, Nichols, and 14 other gay men established the Mattachine Society of Washington, with the mission of securing for homosexuals the same “rights and liberties established by the word and spirit of the Constitution,” as well as “equality under law, equality of opportunity.”  Mattachine’s constitutional vision was “[t]o secure for the homosexual the right, as a human being, to develop and achieve his full potential and dignity, and the right, as a citizen, to make his maximum contribution to the society in which he lives.”  This language sounds a lot like the language deployed half a century later in the Supreme Court decisions invalidating DOMA and state Super-DOMAs.[footnoteRef:6] [6:       Kameny v. Brucker, 365 U.S. 843 (March 20, 1961); Justice William Brennan Papers, Library of Congress (Brennan marked each justice’s votes on cert. petitions); Constitution of the Mattachine Society of Washington, art. II, § 1(a)-(c) (quotations in text). 
 ] 

	Kameny and his allies pressed the message “Gay is Good” in court cases, legislative hearings, and executive branch deliberations.  The Mattachine activists advocated a sea change in American beliefs about and attitudes toward gay people.  Through public education, protest and agitation, and institutional maneuvering, they pushed to move American law away from the outlaw regime and even the tolerance regime, toward the regime of completely equal citizenship.  Table 1 illustrates the precepts associated with each regime.[footnoteRef:7]   [7:      William Eskridge Jr., Sexual and Gender Variation in American Public Law:  From Malignant to Tolerable to Benign, 57 UCLA L. Rev. 1333 (2010), and Channeling: Identity-Based Social Movements and Public Law, 150 U. Pa. L. Rev. 419 (2001).  For predecessors to the “outlaws to inlaws” metaphor, see King’s Head Theatre, Outlaws to In-Laws (2017) (seven short plays); Kenneth Sherrill & Alan Yang, From Outlaws to In-Laws, Public Perspective, Cornell Univ., Jan.-Feb. 2000 (changing attitudes). ] 

TABLE 1.  THE SOCIAL MOVEMENT CONTINUUM (GAYS) 
Outlaw Regime 		Tolerance Regime 		Inlaw Regime
Sexual Perverts Are 		Homosexuals Are Sad	Gay People Are Good
Predatory & Dangerous	but Tolerable 

Sexual Variation		Sexual Variation		Sexual Variation
Is Malignant			Is Tolerable			Is Benign (No Differences)

Compulsory 			Straight Preferred		No Material Differences
Heterosexuality		 		

Predators & Criminals 	Misfits & Addicts		Full Citizens & Relatives

Criminalization		Decriminalization 		Anti-Discrimination
Mental Institutions		No Promo Homo 		Marriage 

Due Process Rights 		Privacy Rights 		Equality Rights 
Criminal Procedure 		First Amendment 		Freedom to Marry

Although he originally felt that marriage was too constraining for gay people, by 1974 Kameny was defending gays’ freedom to marry as a corollary to the constitutional guarantees of “first class citizenship to all of its citizens, the right of the pursuit of happiness to all of its citizens, and the right to be different and to be unpopular without disadvantage to all of its citizens.”  Gay marriages would “impair or interfere with no societal interest. In fact, they further some societal interest” by supporting stable relationships.  In 1975, he led the Gay Activists Alliance to support D.C. Council Member Arrington Dixon’s marriage liberalization bill.  When Craig Dean and Patrick Gill brought a lawsuit seeking marriage equality from the District in 1991, Kameny was one of the few prominent gay leaders to support them.  In a 2011 ceremony in the House of Representatives, he was memorialized as the rebellious homosexual who would not sit in the back of the bus, a relentless grass-roots organizer and public educator, and the visionary constitutional advocate who challenged the legitimacy of the old regime.[footnoteRef:8]  [8:      WGBH Radio, The Advocates, “Should Marriages Between Homosexuals Be Permitted?” (May 2, 1974), available at http://openvault.wgbh.org/catalog/V_57993D38129A433AAD10C7B04D019EF6  (Kameny’s quotations in text);  Dean v. District of Columbia, 653 A.2d 307 (D.C. 1995) (dismissing Dean and Gill marriage lawsuit); Brett Zongker, Gay Rights Pioneer Honored on Capitol Hill, Associated Press, Nov. 15, 2011 (Kameny’s memorial service). 
] 

	In Kameny’s memory, we now step back and consider the freedom to marry from the perspective of the social movement propelling that revolution in American constitutional and family law.   Most social movements do not achieve such dramatic changes, and few worked against as much emotional distaste and backlash as the marriage equality campaign.  For years, the prevailing wisdom even among academics was that it was crazy to think that despised, “icky” homosexuals could overcome social hostility to secure marriage rights.  Why did marriage equality succeed, and so quickly?   How did it overcome the backlash that paralyzed the civil rights and abortion-choice movements?[footnoteRef:9]  [9:      On backlash when social movements win victories in court, see Gerald Rosenberg, The Hollow Hope: Can Courts Bring About Social Change? 339-419 (2d ed. 2008) (the leading analysis);  John D’Emilio, The Marriage Fight Is Setting Us Back, Gay & Lesbian Rev. Worldwide 10-11, Nov.-Dec. 2006; Susan Faludi, Backlash (2006); Michael Klarman, Brown and Lawrence (and Goodridge), 104 Mich. L. Rev. 431, 459-73 (2005); cf. Michael Klarman, From the Closet to the Altar:  Courts, Backlash, and the Struggle for Same-Sex Marriage 165-92 (2012) (a balanced analysis, retreating from the author’s 2005 backlash fears). 
] 

The rapid success of the marriage equality movement owes much to three phenomena: 
(1) Dispersed Minority Emerging from the Closet.  The beneficiary group was widely and randomly dispersed; they could pop up anywhere.  Once large numbers of gay persons came out to their straight parents, pastors, and friends, these “unexpected messengers” were persuasive advocates for social, religious, and legal recognition of their committed relationships (which were also on the uptick).  
(2) No Harm, No Cost.  Over time, most people were persuaded that the sought-after right to marry did not directly impose negative “externalities,” or costs, on society nor did it seem to harm other people.  Instead, they were convinced that marriage equality created positive externalities, or advantages to society, such as linkages between this minority and non-gay persons. 
(3) Money and Organization.  As the 21st century progressed, freedom to marry was supported by an increasingly well-funded, coordinated effort that operated effectively at the state as well as federal level and developed ever-more sophisticated appeals to executives, legislators, and voters, as well as to judges.  
We do not maintain that all three features were essential for marriage equality to prevail nationwide, but all three features—plus a great deal of luck (i.e., Tony Kennedy rather than Bob Bork replaced Lewis Powell on the Supreme Court)—were essential for it to prevail so rapidly. 
Ironically, and for some lamentably, the deployment of straight messengers, downplaying the effects of gay marriage on the institution, and the lavish public education campaign sacrificed much that was once radical or progressive about marriage equality and even generated social, religious, and legal pressure toward the “odious conformity” that Kameny objected to in 1961. The success of marriage equality reflects Derrick Bell’s important thesis that social movements achieve major political or legal changes only when the mainstream is persuaded that minority interests “converge” with their own.  On the other hand, the marriage equality movement has also helped integrate gender minorities into the gay rights social movement—not only adding more letters to the LGBT acronym, but also pressing the movement into a more radical challenge to gender roles and stereotyping.[footnoteRef:10] [10:      Derrick Bell Jr., Brown v. Board of Education and the Interest-Convergence Dilemma, 93 Harv. L. Rev. 518 (1980); see Bell, Silent Covenants: Brown v. Board of Education and the Unfulfilled Hopes for Racial Reform (2004). 
] 

One meta-lesson of marriage equality for other social movements is that campaigns to change public opinion and to secure constitutional protections are very difficult and, even if successful, risk blunting messages dear to the movements.  Another meta-lesson is that prejudice in this country is hydraulic:  where one group seems to triumph, anger and negative attitudes will reemerge, either sub silentio against the group or more openly targeting another group.  Thus, social and political acceptance of gay marriage may have driven the Republican Party away from gay-bashing and toward greater demonization of immigrants and “abortion doctors.”  Although the marriage campaign suggests strategies for the abortion-choice and immigration debates, it also suggests that these social movements face even higher hurdles.  Undocumented immigrants and women who have had abortions are widely dispersed, but severe penalties have discouraged their coming out of the immigration and abortion closets, respectively.  Also, neither the pro-choice nor the immigration social movements has come up with effective strategies for dealing with deep prejudices and stereotypes about women’s sexuality and geographic and racial boundaries that fuel resistance.   
As a general matter, efforts to help marginalized social groups secure “equal protection of the law” will not be successful unless unexpected mainstream messengers can persuade middle-of-the-road voters that it is in their interests to recognize the dignity and needs of the marginalized group.  A successful social movement also needs to do what Frank Kameny pioneered for gay people:  come up with a new vocabulary and normative framework that galvanizes your group to think that they are normal and their lives are valuable and that can persuade mainstream Americans as well.  Relatedly, such success may depend on the social movement’s ability to generate a massively funded media campaign to create a counter-narrative of community benefits that would flow from equal treatment. 
Equality Practice:  Why Marriage Equality Prevailed
When Frank Kameny turned 85 years old in May 2010, there were a series of birthday celebrations befitting his status as a founder of the modern gay rights movement.  The painting below was featured at a celebration hosted by David Bradberry and Don Patron.  We asked Kameny how the gay rights movement was able to accomplish so much.  Slicing the air with emphatic hand gestures, he said that the secret to constitutional success is bludgeoning power with truth.  The truth had always been that gay people are human beings worthy of the same rights and respect everyone else enjoys.  Gay is good, he insisted:  not evil, not pathetic, not just OK, but good.   Once you have your hands on the truth, he told us, you never let public officials and the media forget it.[footnoteRef:11] [11:      William Eskridge Interview with Dr. Franklin Kameny, Washington D.C., May 2010. 
] 

	           [image: C:\Users\wne2\AppData\Local\Microsoft\Windows\INetCache\Content.Outlook\LYNOOXGS\IMG_8827.jpg]
			[Frank Kameny at 85, by Don Patron, 2010]
The early marriage activists—Donna Burkett and Manonia Evans; Jack Baker and Mike McConnell; Del Martin and Phyllis Lyons; Troy Perry and Robin Tyler—had the same idea Kameny did, but for many years the nation was not ready to listen.  Philosopher Miranda Fricker has a term for what Kameny was fighting:  hermeneutical marginalization.  Simply stated, he was responding to the minority’s helplessness when there was no intelligible framework of words, ideas, and morality to express the pain and harms society and individuals were inflicting upon them.  Before 1961, there was no widely available conceptual framework for homosexuals even to view themselves as functional human beings who deserved to be treated better than society’s dregs.  That lack of a framework generated feelings of self-loathing and worthlessness and fed the regime of the closet.  In a process theorists call hermeneutical dissent, rebellious homosexuals like Kameny provided a new vocabulary (“gay” rather than “homosexual”) and a new conceptual and normative framework (“gay is good”) that not only redefined their community but created a moral space where people could be okay with gay or proud to be queer.  Kameny saw as his life’s work the enterprise of insisting that a hostile society acknowledge, then tolerate, then accept the new vocabulary and the new moral framework.  In law, that project was the movement of LGBTQ+ persons from “outlaws” (bad, sick, disgusting people outside the law) to “inlaws” (good, productive people who could be your relatives).  This is why we found the marriage debate very important for LGBTQ+ rights 30 years ago.[footnoteRef:12] [12:      Miranda Fricker, Epistemic Injustice: Power and the Ethics of Knowing (2007); Trystan Goetze, Hermeneutical Dissent and the Species of Hermeneutical Injustice, 33 Hypatia 73 (Winter 2018). 
] 

The low point for marriage activism was also its moment of regeneration:  the AIDS epidemic, which thrust thousands of gay and bisexual men out of the closet, revealed caregiving capacities that gays often did not realize they had, and impelled a new generation of LGBT persons to think about serious relationships the way Tom Stoddard did at the end of his life.  During the epidemic’s early stages, a new generation of leaders like Mary Bonauto, Anne Stanback, Evan Wolfson, Beth Robinson, James Esseks, Jenny Pizer, and Shannon Minter were in college and/or law school.  Partly because of efforts by pioneers like Kameny to provide a vocabulary and moral framework, their generation found it easier to accept their sexual or gender orientation as natural and to conclude it was the world that was crazy, not them.  They saw the marriage issue as important—and they became leaders in organizations like GLAD, Freedom to Marry, Love Makes a Family, the ACLU, Lambda Legal, and NCLR to create a genuine “campaign” for full marriage rights.  The 1990s were a much more hospitable decade for such a campaign, because the connection between AIDS and homosexuality receded, because most Americans knew at least one an openly lesbian or gay person, because marriage itself had evolved away from rigid gender roles and a focus on conjugality, and because many religious leaders and some denominations were okay with marriage equality.[footnoteRef:13]   [13:      George Chauncey, Why Marriage? The History Shaping Today’s Debate Over Gay Equality 23-86 (2004); Nan Hunter, Varieties of Constitutional Experience:  Democracy and the Marriage Equality Campaign, 64 UCLA L. Rev. 1662 (2017).
] 

	Nonetheless, between 1985 and 2015, the larger campaign for LGBTQ+ rights saw more defeats than victories.  As a volunteer and then a staff member at Lambda Legal, Evan Wolfson was involved in three of the biggest defeats:  Bowers v. Hardwick (1986), in which the Supreme Court ruled that homosexual sodomy between consenting adults in the home could be a felony; Baehr v. Lewin (1993), the early marriage case that inspired DOMA and ended with a 1998 state constitutional amendment allowing the Hawai‘i Legislature to limit marriage to one man, one woman; and Boy Scouts of America v. Dale (2000), in which the Supreme Court held that the Boy Scouts had a First Amendment right to exclude gay people from their organization.  Like Kameny, who suffered his share of defeats, Wolfson rationalized these efforts as “losing forward,” a term first suggested by another gay rights pioneer, San Francisco Supervisor Harvey Milk, martyred in 1979.  These losses put gay rights on the national agenda, set forth a defensible normative position (equality for gay people), encouraged more sexual minorities to come out of their closets, and attracted straight allies.  Losing forward works only when you are certain your idea is deeply true and that the next generation will find merit in it.[footnoteRef:14] [14:      See Douglas NeJaime, Winning Through Losing, 96 Iowa L. Rev. 941 (2011) (arguing that the gay rights movement used losses to generate enthusiasm and funds for future triumphs). 
] 

In our view, the moment when widespread, even nationwide, marriage equality became likely was when Massachusetts started issuing marriage licenses, on May 17, 2004 (the 50th anniversary of Brown v. Board of Education).  That moment was a collective effort combining activism and deliberation, involving not just Mary Bonauto (GLAD), Arline Isaacson (Caucus), Norma Shapiro (ACLU), and Josh Friedes, Marty Rouse, and Marc Solomon (MassEquality), but also the ACLU’s Matt Coles, Evan Wolfson of Lambda, Dan Foley in Hawai‘i, Vermont’s Beth Robinson and Susan Murray, Anne Stanback of Connecticut, historian Nancy Cott, litigators such as Shannon Minter and Kate Kendell from NCLR, gay rights scholars and authors, and the Williams Institute in Los Angeles.[footnoteRef:15] [15:      For a variety of theories about the critical turning point for marriage equality, compare the accounts in Jo Becker, Forcing the Spring: Inside the Fight for Marriage Equality (2014); Hunter, Marriage Equality Campaign; Evan Wolfson, Why Marriage Matters:  America, Equality, and Gay People’s Right to Marry (2004). ] 

Consider evidence for Goodridge as the turning point.  Marriage equality would not have arrived so long as two-thirds of the American people were dead set against it, as they were in the 1990s.  Master statistician (and gay genius) Nate Silver collected all of the polls on the marriage issue from 1996 to 2013, averaged them, and then arrayed the results in a graph.  The turning point was 2004:  before that, national public support for marriage equality support was low and steady; after that, support ticked up about two percent a year.  Support increased even in the years the marriage equality movement was losing almost all the court cases and ballot initiatives (2004-08).  By 2011, the polls revealed a plurality and then a majority supporting marriage equality. In 2015, the Williams Institute confirmed Silver’s analysis and documented how support accelerated after 2012, especially in states that were handing out marriage licenses.[footnoteRef:16]   [16:      Nate Silver, Support for Gay Marriage Outweighs Opposition in Polls, NYT, May 9, 2012, updated at https://fivethirtyeight.com/wp-content/uploads/2013/03/fivethirtyeight-0326-marriage2-blog4801.png?w=1150 (visited June 11, 2019); Andrew Flores & Scott Barclay, Williams Institute, Trends in Public Support for Marriage by Same-Sex Couples by State (April 2015). 
] 

Why did marriage equality win in Massachusetts?  And why did support for it spread steadily afterward?   As to the first question, marriage equality won through a combination of excellent leadership, enthusiastic followership, and lucky breaks.  The efforts of GLAD, ACLU, MassEquality, and the Gay and Lesbian Caucus helped inspire gay people from all over the Commonwealth to come out as couples, many responsibly raising children, and channeled their straight relatives, their neighbors and employers, and a wide array of religious leaders to champion their relationships.  Lucky breaks included the disorganized, amateurish push for a state constitutional amendment in 2002 and the tendency of Republican Governor William Weld to appoint social progressives to the state supreme court.  The Catholic Church’s struggle with revelations about its cover-ups of predatory priests cover-ups undermined the movement’s most powerful adversary.[footnoteRef:17]  [17:      On the evolution of marriage, see Nancy Cott, Public Vows: A History of Marriage and the Nation (2000), and No Objections:  What History Tells Us About Remaking Marriage, Bost. Rev., Jan.-Feb., 2011; Andrew Cherlin, The Marriage-Go-Round: The State of Marriage and the Family in America Today (2010); Stephanie Coontz, Marriage, A History: From Obedience to Intimacy or How Love Conquered Marriage (2005).
] 

Reflecting lessons learned from Hawai‘i, the marriage campaigns in Massachusetts, Vermont, and Connecticut represented a path forward.  First, they were bottom-up, not top-down political campaigns; they were responsive to the needs and demands of the LGBT community.  The plaintiff couples, as well as the lawyers and leaders, deeply represented the community.  Second, the campaigns were institutionally sophisticated.  Filing a social impact lawsuit requires a legal, political, and institutional foundation.  Legislatures in all three states had amended their anti-discrimination laws to include sexual orientation and had codified a right to second-parent adoption for lesbian and gay couples.  The marriage campaigns built on those advances and the political alliances they reflected—and they could tell legislators that no one had lost a seat by supporting basic rights for gay people.  Importantly, the three state constitutions were hard to amend, and the marriage campaigns had smart strategies for heading off such a process.  Third, it was essential to have allied groups—such as feminist and reproductive rights associations, businesses with domestic partnership policies, sympathetic religious leaders and faith communities, and academics, historians, social workers, child psychologists, and medical professionals.[footnoteRef:18] [18:      The need for grass-roots organizing was clear even before the Hawai‘i campaign foundered.  See Mary Bonauto, The Litigation:  First Judicial Victories in Vermont, Massachusetts, and Connecticut, in Love Unites Us 73 (Kevin Cathcart & Leslie Gelb eds. 2016); Vermont Freedom to Marry Task Force, Video, The Freedom to Marry: A Green Mountain View (Joseph Watson prod. 1996); Evan Wolfson, “Freedom to Marry Coalition:  Communications Strategy” (1995) (strategies for using “media advocacy to create positive impressions and reverse negative public opinion regarding same-gender marriage”). ] 

Not least important was the New England campaigns’ ability to work around the politics of disgust, the “ick factor” associated with homosexuality.  At every opportunity, the campaigns offered representatives who would be relatively unthreatening to mainstream audiences.  It is no coincidence that the public leaders in all three states—Mary Bonauto, Susan Murray and Beth Robinson, Anne Stanback and Maureen Murphy—were charming, well-spoken, earnest lesbians whom homophobes could easily imagine as their sisters.  In Massachusetts, Arline Isaacson, Amy Hunt, and their gal pals had an edge as lobbyists, because the ageing altar boys in the legislature were the opposite of disgusted by sexy lesbians.  The plaintiff couples in all three marriage cases were carefully curated and coached to be as unthreatening as possible.  In their interviews and public appearances, the couples offered a completely domesticated (“just like straight”) view of their relationships:  they all worked hard at their jobs and struggled to make ends meet, they made sacrifices for their partners and their children, they volunteered for an endless list of community services, they went to church, and so forth.  Who had time for icky sex?[footnoteRef:19] [19:     Martha Nussbaum, From Disgust to Humanity:  Sexual Orientation and the Constitution (2010); William Eskridge Jr., Body Politics: Lawrence v. Texas and the Constitution of Disgust and Contagion, 57 Fla. L. Rev. 1011 (2005).  
] 

The more lesbian and gay people who were out of the closet and willing to talk about their lives and extended families, the better.  This is one reason the successful marriage lawsuits were in states that had repealed their consensual sodomy laws, added sexual orientation to their anti-discrimination laws, and enjoyed domestic partnership recognition from many private and public employers.  These policies encouraged more people to be out of the closet—which provided opportunities for other citizens to temper their feelings of disgust.  Massachusetts pioneer Elaine Noble, the first openly lesbian legislator, had said in 1974 that “if homosexual marriages were legalized,” she and her partner “would be able to participate in the community in a very full and complete way” and would have a positive impact “in terms of shaping people's attitudes, making them change their minds and view homosexual relationships as a valid life style.”  When wedding bells rang for lesbian and gay couples 30 years later, and the sky did not fall, it was harder for skeptical straights to begrudge the freedom to marry.[footnoteRef:20]   [20:     WGBH, The Advocates, “Marriages Between Homosexuals Permitted?” (Noble’s statement, quoted in text); Marc Solomon, Winning Marriage: The Inside Story of How Same-Sex Couples Took on the Politicians and the Pundits—and Won (2015). 
] 

Consistent with Noble’s prophesy, civil unions (Vermont in 2000, Connecticut in 2005) and comprehensive domestic partnerships (California in 2003) contributed powerfully to the cause through equality practice.  In Europe, Kees Waadjik had deployed this “small steps” strategy to secure marriage equality in the Netherlands.  In 2006, one of us teamed up with Darren Spedale to predict which states were most likely to recognize the freedom to marry for LGBT people.  We developed a table setting forth, for each state, whether it (1) had decriminalized consensual sodomy, (2) had included sexual orientation in its hate crime and (3) employment anti-discrimination laws, (4) had local governments with domestic partnership policies, (5) had recognized joint caregivers through second-parent adoptions or in other ways, and (6) had given limited statewide recognition to same-sex partnerships.  Appendix 2 for this volume updates our data through December 2007, when Massachusetts was still the only marriage equality state.  The states at the top (Massachusetts, Vermont, California, District of Columbia, Connecticut) were those we considered, in 2006, most likely to recognize marriage equality; those at the bottom (such as Alabama, Idaho, Mississippi) were least likely.[footnoteRef:21]   [Authors:  we have included the Appendix at the end.]  [21:      William Eskridge Jr. & Darren Spedale, Gay Marriage:  For Better or For Worse?  What We’ve Learned from the Evidence (2006), updated as Appendix 2.  See also William Eskridge Jr., Equality Practice: Civil Unions and the Future of Gay Rights (2002); Kees Waaldijk, Small Change: How the Road to Same-sex Marriage Got Paved in the Netherlands, in Robert Wintemute & Mads Andenaes, eds., Legal Recognition of Same-Sex Partnerships: A Study of National, European and International Law 437-64 (2001).
] 

Of the 19 states that recognized the freedom to marry by October 2014, 18 had checked off five or all of our six categories in 2007.  All of the states with fewer than four categories had to await a federal court order in 2014-15.  States where gay rights groups and their allies had already had some success in both the legislatures and the courts were the most likely to recognize same-sex marriages.  In those states, there were legislative allies who had not suffered at the polls, proven grass-roots enthusiasm, and repeated instances where pro-gay measures had not only defied predictions of Armageddon but actually produced positive effects. 
The gay-friendly legal and political culture in those score-five or score-six jurisdictions contributed to an environment where lesbian and gay citizens were more willing to come out of the closet to their families, coworkers and bosses, neighbors, and their children’s schoolteachers.  States checking off the family-recognition columns directly contributed to the ability of lesbian and gay couples to raise children.  If one of the partners worked for an employer with domestic partnership coverage, then her partner and their children usually had affordable health insurance, a key need for a well-planned family.  If both partners enjoyed parental rights with the children and relationship rights to one another, each would have greater assurance that the enormous endeavor of raising children would be a joint effort—one that would engage straight relatives.   Few parents can resist the lure of grandchildren, and Parents, Families, and Friends of Lesbians and Gays (PFLAG), founded in 1973 and now boasting more than 200,000 members, has been the most effective lobbying group for marriage equality.  Other straight couples can relate to PFLAG parents, who have been a consistent force for humanizing lesbian and gay families.[footnoteRef:22]  [22:     PFLAG Policy Statement on Marriage (Jan. 17, 2000); Brief of PFLAG as Amicus Curiae, in Support of Petitioners, Obergefell v. Hodges (Nos. 14-556 et al., filed March 6, 2015). 
] 

The gay-friendly states also brought America’s attention to the fact that LGBT persons were widely dispersed throughout the population.  Because gay people usually come from straight parents, they can pop up almost anywhere—from the Cheney household (daughter Mary) to the Republican National Committee (Ken Mehlman) to the U.S. Senate (allegedly, Larry Craig and several others).  One of these “pop-up homosexuals” invites us to recall Mrs. Phyllis Schlafly’s campaign against the ERA.  After the ratification period for the amendment formally closed, on June 30, 1982, STOP ERA celebrated with a gala dinner held for 1400 guests in the Regency Ballroom of the stately Shoreham Hotel, near the Washington Cathedral and Zoo.  The theme for the evening was “Over the Rainbow,” from The Wizard of Oz.  Unaware that the rainbow and the song were being appropriated by her adversaries, the “homosexuals,” Mrs. Schlafly basked in the attention of leading Reagan-era conservatives as her son John played a rousing piano medley of show tunes on a centrally located grand piano.  As he later acknowledged, John was gay, and that did not seem to matter to his mother.  John was her trustee until her death in September 2016.  John opposes gay marriage, yet his being out of the closet as a gay conservative illustrates that homosexuality is not a choice for most people.  One reason public homophobia is disappearing is the presence of openly gay persons in churches, gun clubs, and conservative political organizations like the Schlafly Eagles, where Phyllis’s tall, soft-spoken, piano-playing son is a top official (as of 2020).[footnoteRef:23] [23:     Jane O’Reilly, The Night Phyllis Schlafly Went Over the Rainbow, The Baffler, Sept. 9, 2016.  After Mrs. Schlafly’s death, a pro-Trump faction led by John and Andy Schlafly formed the Schlafly Eagles; Anne Schlafly Cori retained control of the Eagle Forum.  ] 


How Constitutional Litigation Advanced Marriage Equality
In 2008, political scientist Gerry Rosenberg claimed that resort to courts had not been productive for proponents of marriage equality.  Instead, he argued, it had produced the kind of backlash that haunted Roe v. Wade.  His thesis was immediately falsified.  As Figure 5 [the map, next page] illustrates, marriage equality came to 24 states by court orders issued before December 2014, including 18 by federal courts.  The last 15 non-recognition states converted to marriage equality by federal court orders in 2015.  The 11 states where marriage equality was delivered by either legislation or ballot referendum were important to the Supreme Court’s willingness to sweep the boards in Obergefell, but without constitutional litigation, marriage equality would not have arrived in the 2010s, and might not have come to Mississippi and Alabama for many decades.  Political scientists have documented that proper timing and preparation of constitutional lawsuits resulted in a decline in anti-gay attitudes and other “frontlash” effects in states that acted early.  Consider some concrete ways constitutional litigation contributed to the advance of marriage equality.[footnoteRef:24]  [24:     William Eskridge Jr., Backlash Politics: How Constitutional Litigation Has Advanced Marriage Equality in the United States, 93 B.U.L. Rev. 275 (2013); Andrew Flores & Scott Barclay, Backlash, Consensus, Legitimacy, or Polarization?  The Effect of Same-Sex Marriage Policy on Mass Attitudes, 69 Pol. Res. Q. 43-56 (2016); Thomas Keck, Beyond Backlash:  Assessing the Impact of Judicial Decisions on LGBT Rights, 43 Law & Soc’y Rev. 151 (2009).  
] 
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[bookmark: _Toc343810330]Getting on the Public Law Agenda
The courts’ biggest contribution was to create overnight publicity (and some intelligibility) for marriage equality—essentially, to elevate it to a much higher spot in public discussion.  Before 1993, the gayocracy ruminated about the possibility of gay marriage—but not until the Hawai‘i Supreme Court decided Baehr v. Lewin did the issue make the front page of the New York Times, engage the highest echelons of the nation’s major religions, and become a topic of conversation among lesbian and gay couples across the nation.  Gwendolyn Leachman has shown that the mainstream media were much more likely to publicize and explain a judicial opinion on marriage equality than any other government action, and the publicity impelled people to rethink their assumptions.  Phyllis Watts told us this story.  One of her close lesbian friends all of a sudden decided to get married.  Why the new interest?  The friend said:  “Well, I never had the slightest desire to visit Paris—until I learned that it would be possible for me to visit Paris—and now I cannot think of anything else.  Same thing with marriage to my partner:  we cannot stop thinking about it!”  This story illustrates the movement from cognitive marginalization to normalization:  once lesbians and gay men had a moral framework that gave them a place in American culture, more of them wanted to participate.[footnoteRef:25] [25:    Gwendolyn Leachman, Institutionalizng Essentialism: Mechanisms of Intersectional Subordination within the LGBT Movement, 2016 Wis. L. Rev. 655; William Eskridge Telephone Interview with Phyllis Watts, July 2018 (quotation in text).  See Rhonda Gibson, Coverage of Gay Males, Lesbians in Newspaper Lifestyle Sections, 25 Newspaper Research Journal 90, 90 (2004 (Goodridge was the turning point in newspaper coverage of the marriage issue). ] 

Without the commotion surrounding Baehr, serious discussion and grass-roots organizing around marriage would not have begun in New England when it did.  Without the partial but breakthrough success of Baker v. State (1999), GLAD would not have pressed Goodridge as early as it did.   Goodridge, in turn, raised the marriage issue in the public consciousness and inspired tens of thousands of lesbian and gay couples—as well as the Mayor of San Francisco, whose Winter of Love inspired yet more marriage proposals and constitutional lawsuits.  The intense discourse that judicial decisions generated for marriage equality also generated a lot of controversy:  DOMA and state junior-DOMAs were direct responses to Baehr, and the Federal Marriage Amendment rose to prominence only after Lawrence and Goodridge.  Marriage and civil unions were an issue in the presidential elections of 2004, 2008, and 2012.  DOMA and state Super-DOMAs were litigation targets for the Obama Administration, and erasing them may be President Obama’s most consequential legacy.[footnoteRef:26]    [26:     Ellen Ann Andersen, Out of the Closet and into the Courts:  Legal Opportunity Structure and Gay Rights 183-84, 197-98 (2005); Michael Mello, Legalizing Gay Marriage (2004) (Vermont); Daniel Pinello, America’s Struggle for Same-Sex Marriage 190-93 (2006); Keck, Beyond Backlash, pp. 157-58. 
] 

[bookmark: _Toc343810331]But even the negative attention intensified the public’s interest and affected the English language.  Before Baehr, there was no widely utilized term for committed homosexual relationships, and most Americans found the idea incomprehensible.  After Baehr, even devout opponents had to develop a terminology to refer to what was once without a name.  The term “partner” already had wide currency, among straight as well as gay Americans.  Opponents used the terms homosexual or same-sex “marriage,” with scare quotes—while supporters just called it marriage.  By 2015, almost everyone in the country had heard LGBTQ+ unions referred to as marriages, and Justice Kennedy’s Obergefell opinion treated their freedom to marry as a fundamental right embedded in the normative history of the institution.  Justice Scalia gagged on that analysis, but his dissenting opinion referred to same-sex marriages without quotation marks.  Chief Justice Roberts’ dissent used the term marriage equality and conceded that “the people of a State are free to expand marriage to include same-sex couples.”  The lack of self-consciousness, even among conservative Catholic jurists, about coupling marriage with same-sex spouses signaled the depth of the linguistic revolution and the end of the linguistic isolation of same-sex couples.[footnoteRef:27] [27:     Mae Kuykendall, Resistance to Same-Sex Marriage as a Story About Language: Linguistic Failure and the Priority of a Living Language, 34 Harv. CR-CL L. Rev. 385 (1999); Obergefell v. Hodges, 135 S.Ct. 2584 (2015) (Kennedy); ibid., p. 2612 (quotation from Roberts’ dissent); ibid., pp. 2626-27 (Scalia’s dissent).
] 

Reversing the Burden of Inertia 
Inertia in our political system disadvantages minorities who have been subject to discriminatory laws and policies.  Few groups have the clout to move their agenda past the many gatekeepers of the legislative process, especially if there is intense opposition. Courts are more attentive to minority claims, but judges have neither the clout nor the legitimacy to impose an important social change upon a polity that considers that change completely “off the wall.”  There is, however, a large policy space where changes in society make it reasonable for a minority and its allies to feel it is unlawfully being discriminated against but does not have the clout to secure legislation ratifying its emerging social status.  In that policy space, courts might announce that social conditions and the political system as a whole justify a revised interpretation, and the popular majority might go along or be unable to override the court.  
One way of expressing this is through the concept of who bears the burden of inertia in a political system.  The burden rests on the group that loses if it cannot bestir the political process to do something.  If the minority bears the burden, it will not be able to secure equal treatment.  If those disparaging the minority bear the burden, the minority at least has a fighting chance to keep those rights.  Its odds are better if the burden of inertia is high, as in jurisdictions where amending the constitution is difficult.  Even where the burden of inertia is low, the minority can prevail if it has made enough headway in public education to persuade people that its rights are fairly debatable.  Under those conditions, the body politick might accept a judicial decision as the product of the regular operation of the system.[footnoteRef:28] [28:      Gary Blasi & John Jost, System Justification Theory and Research:  Implications for Law, Legal Advocacy, and Social Justice, 94 Calif. L. Rev. 1119 (2006). 
] 

This helps us understand the state marriage litigation in Hawai‘i, New England, and California.  In each instance, judges recognized marriage rights for the excluded minority—and the majority could override those court decisions only by amending the state constitution.  In Hawai‘i, the justices were too far ahead of public opinion.  A religious coalition was able to secure a constitutional amendment, but to do so they had to go along with the reciprocal beneficiaries institution.  In Vermont, Massachusetts, and Connecticut, court recognition of marriage equality was the final word because the burden of inertia was pretty high, and marriage equality advocates were able to persuade a lot of straight people that the court decisions were defensible.  In 2008, the California Supreme Court understood that the burden of inertia in that state was low but believed public opinion was ready for their verdict in the Marriage Cases.  Proposition 8 proved them wrong, but only because of Frank Schubert’s brilliant campaign and his legions of Latter-day Saints.  The subsequent federal lawsuit was an effort to reset the burden of inertia at a higher level.  That is, a Supreme Court decision declaring marriage equality could be overridden only if the Court later invalidated its own decision, or else by the arduous process of amending the U.S. Constitution, a virtually impossible burden.[footnoteRef:29] [29:     Richard Albert, American Exceptionalism in Constitutional Amendment, 69 Ark. L.R. 217, 221 (2016); Mila Versteeg & Emily Zackin, American Constitutional Exceptionalism Revisited, 81 U. Chi. L. Rev. 1641, 1669 (2014). 
] 

Creating Conditions for Falsification 
Reversing the burden of inertia would not have advanced the cause of marriage equality if only a few lesbian and gay couples had gotten married, nor would public opinion have warmed up to a marriage equality regime where couples treated the matter as a lesbian version of The Bachelorette.  There would have been problems if states recognizing the freedom to marry had seen straight couples desert the institution in droves.  But the brides showed up, and the sky did not fall.  
When Massachusetts started issuing marriage licenses on May 17, 2004, the immediate consequence was that thousands of lesbian and gay couples got married, many in churches and synagogues.  All seven of the Goodridge couples got married.  They integrated their new status into their family, friends, and professional networks, and four couples bore or adopted children within these relationships.  A fifth couple, David Wilson and Rob Compton, had five children from previous marriages to women.  For many years, the seven couples held a “family reunion” around May 17, just their families together with Mary Bonauto and her family.  They have prospered as individuals and as families, with but one divorce, that of the Goodridges, who remain close friends.  Their delightful daughter, Annie Goodridge, graduated from Oberlin College in 2018 with a degree in mathematics and a brilliant career in track and field.
One of the couples, Heidi Norton and Gina Smith, created a blended name—Nortonsmith—for their children and then adopted that name for themselves.  Now in their fifties, they live in Northampton and have raised two boys, Avery (born 1996) and Quinn (born 2000).  The Nortonsmiths reflect two revolutions that would not have been possible if courts had not created the conditions for falsifying stereotypes.  In 1993, the Massachusetts Supreme Judicial Court had ruled in favor of second-parent adoption.  After Heidi Norton bore Avery, Gina Smith was able to secure equal parenting status because of that ruling.  Avery was a star student-athlete in high school and graduated from MIT in 2019. His brother, Quinn, is a member of Yale College’s Class of 2022.   The Nortonsmith sons find the idea that every child needs a father bewildering.  As Avery put it, “the idea of having two moms just seems normal to me.”  When asked what he appreciated most about his two parents, Avery immediately cited the “unconditional love” they showed both sons.  “I’ve never worried that my parents would not be there for me.”  He and Quinn appreciate that their parents brought different strengths to the family.  While the Nortonsmiths are unusually successful parents, in other ways Avery and Quinn are typical.  The most effective voices favoring a flexible view of gender roles have been children reared in lesbian and gay households.[footnoteRef:30]  [30:     Richard Wolf, From Massachusetts, Lessons on Gay Marriage—and Divorce, USA Today, May 17, 2015 (quotation in text); William Eskridge Telephone Interview with Avery Nortonsmith, Aug. 21, 2018. 
] 

Marriage, the second revolution illustrated by the Nortonsmith family, presents another opportunity to falsify stereotypes and even ameliorate prejudice.  The classic American stereotype about “homosexuals”—the notion that inspired the state terror against them and private denigration—follows a peculiar emotional logic:  because they are  sterile, they are selfish and hedonistic; because they are sterile, selfish, and hedonistic, they are predatory; because they are sterile, selfish, hedonistic, and predatory, they are anti-family.  The ongoing prejudice against gay people owes much to disgust at their presumed sexual behavior, but Dr. Angela Simon concludes that it is also deeply rooted in the idea that they are “promiscuous recruiters and corrupters of children, who cannot have committed relationships.”[footnoteRef:31]  [31:     Angela Simon, The Relationship Between Stereotypes and Attitudes Toward Lesbians and Gays, in Gregory Herek, ed., Stigma and Sexual Orientation 62-63 (1998) (quotation in text).
] 

The politics of anti-gay disgust and contagion flourishes in a society where the dominant image of LGBTQ+ people is of pleasure-seekers and stylish narcissists who don’t care about family, faith, or the community.  In such a society, DOMA sponsor Bob Barr could invoke the “flames of narcissism, the flames of self-centered morality” in dismissing gay marriage in 1996.  After Massachusetts and other marriages were entrenched and he became aware that lesbian and gay families were a serious matter, Barr supported the Respect for Marriage Act, which would have repealed DOMA.  In 2013, Bill Clinton joined Barr in denouncing DOMA—the first time a former president had publicly urged the Supreme Court to declare a statute he had signed unconstitutional.[footnoteRef:32] [32:     120 Cong. Rec. H7487 (July 12, 1996) (quoting Bob Barr); Rep. Jared Polis, Press Release, “Landmark Legislation to Repeal the Discriminatory Defense of Marriage Act (DOMA) is Introduced” (March 11, 2011) (Barr supporting DOMA’s repeal); Bill Clinton, It’s Time to Overturn DOMA, Wash, Post, March 7, 2013; Email from Richard Socarides to William Eskridge, June 9, 2019.] 

This classic stereotype affected gay people’s lives for most of the twentieth century.  The majority opinion in Bowers v. Hardwick (1986) held that the right-to-privacy precedents did not extend to homosexual sodomy.  The majority read the precedents as protecting families and marriages but found “[n]o connection between family, marriage, or procreation on the one hand and homosexual activity on the other.”  A concurring opinion emphasized that Sir William Blackstone, the great synthesizer of the common law, described “the infamous crime against nature” as an offense of “deeper malignity” than rape; sodomy, but not rape, was a heinous act “the very mention of which is a disgrace to human nature.”  In the family regime of coverture and conjugality, one might understand this ranking of harm, but in today’s culture of consent and companionate marriage, Blackstone’s hierarchy appalls us.  Justice Powell, the critical fifth vote in Bowers, wrote in a draft of his concurring opinion that homosexual “sodomy is the antithesis of family.”[footnoteRef:33] [33:     Bowers v. Hardwick, 478 U.S. 186, 191 (1986) (first quotation in text); ibid., p. 197 (quoting the Burger concurring opinion); Powell Papers, Washington & Lee University School of Law, Case Files (Bowers) (quotation from an early draft of Powell’s concurring opinion).
] 

By the time the Supreme Court revisited the issue in Lawrence v. Texas (2003), the nation had enjoyed 10 years of intense debate about same-sex marriage, and more of the justices were personally acquainted with committed same-sex couples.  Justice O’Connor had joined the Court’s brutal opinion in Bowers but was happy to strike down the Texas homosexual sodomy law on equal protection grounds in 2003.  Her bold concurring opinion in Lawrence v. Texas (2003) owed something to the fact that her beloved law clerk Stuart Delery came out as gay in 1999, when he told her he was having a church wedding with his partner, Richard Gervase, and came out as a gay parent when he told her he and Richard were adopting a child in 2001.  On both occasions, O’Connor responded warmly.  Arch-conservative Chief Justice Rehnquist initially passed on the equal protection issue in Lawrence, surely because of his affection and respect for Sally Rider, his married-with-children lesbian chief-of-staff.  It is also noteworthy that none of the nation’s leading traditionalist religions filed an amicus brief supporting the Texas law.  They strongly opposed same-sex marriage but worried that their support for continued criminalization of this minority’s characteristic behavior would be seen as too much anti-gay activism by denominations that considered themselves Christian.  In this context, it was not deeply controversial when the Court refused to treat “homosexual conduct” as merely pleasure-seeking activity, but understood it as integral to the liberty gay people (like straight people) enjoyed as they structured their lives and formed relationships.[footnoteRef:34]  [34:     Lawrence v. Texas, 539 U.S. 558, 567 (2003); Dale Carpenter, Flagrant Conduct:  The Story of Lawrence v. Texas (2012); Evan Thomas, First: Sandra Day O’Connor ch. 14 (2019); William Eskridge Interview with Stuart Delery, Washington DC, March 29, 2019. ] 

Sexual Orientation Non-Discrimination and Obergefell
In Obergefell, the plaintiff couples and most of their supporting amici agreed with the Obama Administration’s argument that government discrimination because of sexual orientation should be subjected to heightened equal-protection scrutiny.  In other words, sexual orientation should join race and ethnicity as a “suspect classification,” or should be a “quasi-suspect classification” like sex.  Because the Court relied on the fundamental right to marry, it did not offer an opinion on the level of scrutiny for anti-gay measures.  Nonetheless, our constitutional culture is moving toward a consensus that Frank Kameny’s 1961 Supreme Court petition got it right: sexual orientation ought not be the basis for governmental discrimination or exclusion.  Whatever their announced approach, the Court’s precedents—Romer, Lawrence, and Windsor—gave anti-gay statutes and state constitutional amendments a level of scrutiny clearly higher than standard rational basis review.  At most, it would be a short step from rational basis “with bite” (the mildest statement of review in those cases) to “heightened” scrutiny like that applied to sex-based classifications. 
At oral argument in Hollingsworth, Chuck Cooper (representing the Proposition 8 proponents) confessed he could think of no state discrimination against gay people that would pass constitutional muster.  In the Indiana marriage case, Indiana’s lawyer told Judge Posner he knew of no example of justifiable state discrimination.   Based upon our conversation with John Bursch, counsel for the states in Obergefell, we think he would have, at most, a very short list of acceptable discriminations.   Many constitutional conservatives would agree with the overwhelming majority of constitutional liberals that the state cannot discriminate against gay people in employment and civil service hiring and promotion, public funding for welfare and other services, immigration and naturalization policy, and service in the armed forces.  Many conservatives find it much easier to take these positions as a matter of public policy, rather than as a matter of constitutional law.[footnoteRef:35]   [35:      Steven Calabresi & Hannah Begley, Originalism and Same-Sex Marriage, 70 U. Miami L. Rev. 648 (2016); Dale Carpenter, A Conservative Defense of Romer v. Evans, 76 Ind. L.J 403 (2001); cf. John Yoo, Does the Constitution Protect Against Sex Discrimination?, Nat’l Rev., Jan. 5, 2011.  For Posner’s odyssey on the marriage issue, compare Posner, Sex and Reason 309-11 (1991) (opposing same-sex marriage because it would “promote homosexuality”), and Posner, Should There Be Homosexual Marriage?  And if so, Who Should Decide?, 95 Mich. L. Rev. 1578 (1997) (skeptically reviewing Eskridge, The Case for Same-Sex Marriage [1996]), with Baskin v. Bogan, 766 F.3d 648 (7th Cir. 2014) (arguments against same-sex marriage are “so full of holes” that they “cannot be taken seriously”), and Posner, Eighteen Years On: A Re-Review, 125 Yale L.J. 533 (2015) (oops, Eskridge had it right in 1996).] 

History supports this emerging consensus.  Like society as a whole, and national politics to a significant extent, American constitutional law has moved from treating lesbians, gay men, and bisexuals as outlaws, with no expectation of equal or dignified treatment, to treating them as inlaws, or accepted members of the political community.  This constitutional regime change resembles earlier revolutions in the treatment of racial minorities and women.  Just as the Supreme Court swept away all remnants of apartheid and coverture, so it should carry forth the project initiated in Romer and sweep away explicit anti-gay rules and policies:  they irrationally denigrate a worthy class of citizens and exclude them from fundamental freedoms everyone else takes for granted.  As Kameny put it in 1974, “our society belongs to all of its members and segments. It is our society as homosexuals quite as much as yours as heterosexuals.”  This honors the tradition of Charles Sumner’s famous argument against apartheid, and it epitomizes the Supreme Court’s decisions in Romer, Lawrence, Windsor, and Obergefell.[footnoteRef:36]   [36:      Advocates, “Homosexuals Permitted to Marry?” (Kameny quotation in text); William Eskridge Jr., Some Effects of Identity-Based Social Movements on Constitutional Law in the Twentieth Century, 100 Mich. L. Rev. 2062 (2002).  ] 

Some conservatives might hesitate, however, if they knew the full reach of American laws and policies that discriminate against gay people.  Between 1990 and 2105, explicit anti-gay discriminations in public education law actually increased.  Most states responded to the AIDS epidemic by revamping their sex education programs, and many included anti-gay curricular rules in that reform.  These changes had a discernable effect: according to the Gay, Lesbian, and Straight Educational Network (GLSEN), gay and queer teens are subject to more bullying and harassment (and a risk of suicide) in jurisdictions having such laws.[footnoteRef:37]   [37:     Clifford Rosky, Anti-Gay Curriculum Laws, 117 Colum. L. Rev. 1461, 1487-94 (2017) (sex education laws responding to AIDS); ibid., pp. 1498-1501 (sex education emphasizing abstinence until marriage); GLSEN, The 2015 National School Climate Survey: “The experiences of lesbian, gay, bisexual, transgender, and queer youth in our nation’s schools” (2015). 
] 

These laws and policies illustrate what Kameny warned about anti-gay attitudes:  they are hydraulic.  Rights for LGBTQ+ persons have not made traditional fears about sexual and gender minorities disappear; often, they have gone underground or reemerged in new initiatives.  In 2017, for example, 17 states required teachers to emphasize the benefits of abstinence from sexual activity outside of marriage; Title V of the Social Security Act (added in 1996) provides block grants to states for abstinence-until-marriage education.  So long as these programs provide accurate information, they are constitutional exercises of state authority to engage in values-based education.  The difficulty is that those states and the federal government still have statutes or constitutional provisions providing that marriage is one man, one woman.  A chief lesson of the marriage debate is that these laws cannot be constitutionally applied if they insist on one-man, one-woman marriage as the only moral situs for sexual activity.[footnoteRef:38]  [38:      Personal Responsibility and Work Opportunity Reconciliation Act of 1996, Pub. L. No. 104-193, 110 Stat. 2105 (codified at 42 U.S.C. § 710 (2012)); Rosky, Anti-Gay Curriculum Laws, p. 1472 & n.66 (listing states with abstinence-until-marriage laws); Amanda Harmon Cooley, Constitutional Representations of the Family in Public Schools: Ensuring Equal Protection for All Students Regardless of Parental Sexual Orientation or Gender Identity, 76 Ohio St. L.J. 1007 (2015). 
] 

The Supreme Court held in Obergefell that the Constitution entitles same-sex couples to civil marriage “on the same terms and conditions as opposite-sex couples.”  Two years (to the day) after Obergefell, the Court applied that point of law in Pavan v. Smith (2017).  When a married woman gives birth in Arkansas, state law requires that the name of her husband appear on the birth certificate, whatever his biological relationship to the child.  Arkansas declined to apply this rule to a same-sex spouse.  The Supreme Court held that the Arkansas practice violated Obergefell’s commitment to provide same-sex couples “the constellation of benefits that the States have linked to marriage.”  As interpreted in Pavan, the freedom to marry presumptively renders all the state DOMAs and Super-DOMAs unconstitutional.  Because they are facially invalid, and because every state now has recognized same-sex marriages (even if through court orders), those laws cannot be applied to impose discrimination in abstinence education.[footnoteRef:39]  [39:     Obergefell, 135 S.Ct., p. 2605 (quotation in text); ibid., p. 2601, quoted and followed in Pavan v. Smith, 137 S.Ct. 2075 (June 26, 2017) (per curiam). 
] 

There may be some judicial resistance to normal application of Obergefell.  For example, Justice Gorsuch (joined by Thomas and Alito) dissented from the Court’s summary reversal in Paven.  They argued that “nothing in Obergefell indicates that a birth registration regime based on biology, one no doubt with many analogues across the country and throughout history, offends the Constitution.”  This was a puzzling point.  For married couples, Arkansas’ birth certificate regime was based entirely on marriage, not on biology.  Arkansas carved out an exception to its own rules in order to exclude same-sex married couples.  That not only violated the reasoning in Obergefell but violated the holding, even narrowly defined.  Recall that the issue in Henry v. Himes (one of the six cases consolidated for appeal in Obergefell) was whether Ohio could prefer biology over marriage on its birth certificates where the married parents were of the same sex, at the same time that it was preferring marriage over biology for different-sex married parents.  The Supreme Court’s mandate left no doubt that Ohio could not discriminate in this way.[footnoteRef:40] [40:      Paven, 136 S.Ct., p. 2079 (quoting from Gorsuch’s dissent); Henry v. Himes, 14 F. Supp. 3d 1036 (S.D. Ohio 2014) (affirmed in Obergefell).] 

The Court’s disposition was clearly correct in Paven, based on nothing more than the requirements of stare decisis.  More important, there are good reasons why Obergefell, Lawrence, and Romer should be considered “super-precedents,” foundational decisions that deeply reflect the needs of society and affect the evolution of the law.   This cluster of decisions effected the constitutional transition from outlaws to inlaws for lesbian, gay, and bisexual persons.  Lawrence held that gay people could not be considered presumptive criminals because of their intimate relationships; Romer held that they could not, as a class, be excluded from the ordinary protections of the law; Obergefell held that states could not deny them fundamental freedoms like marriage.  Every one of these decisions was justified by the original public meaning of the Fourteenth Amendment, by analogous Supreme Court precedent, and by the democratic pluralism that undergirds the Constitution.[footnoteRef:41]  [41:     Michael Gerhardt, Super Precedent, 90 Minn. L. Rev. 1204 (2006); Richmond Med. Ctr. for Women v. Gilmore, 219 F.3d 376, 376–77 (4th Cir. 2000); William Eskridge Jr. & John Ferejohn, Super Statutes, 50 Duke L.J. 1215 (2001) (analogous concept that was an inspiration for Senator Specter’s 2005 reference to “super-duper precedents” like Roe v. Wade).  
] 

Consider another species of anti-gay regulations: statutes and policies barring sex educators from encouraging or promoting homosexuality.  A classic “no promo homo” law is a 1992 Alabama statute imposing this duty on public schools: “Classes must emphasize, in a factual manner and from a public health perspective, that homosexuality is not a lifestyle acceptable to the general public and that homosexual conduct is a criminal offense under the laws of the state.”  This law is at war with the Fourteenth Amendment.[footnoteRef:42]    [42:     1992 Ala. Acts No. 92-590, codified at Ala. Code § 16-40A-2(c)(8) (quotation in text).  Similar statutes in Utah, 2001 Utah Laws 442, and Arizona, 1991 Ariz. Laws ch. 269 (S.B. 1346), were repealed in 2017 and 2019, respectively.  See also William Eskridge Jr., No Promo Homo: The Sedimentation of Antigay Discourse and the Channeling Effect of Judicial Review, 75 NYU L. Rev. 1327 (2000); Leora Hoshall, Afraid of Who You Are: No Promo Homo Laws in Public School Sex Education, 22 Tex. J. Women & L. 219, 222 (2013); Rosky, Anti-Gay Curriculum Laws, pp. 1470-72 (breaking up such laws into no promo homo laws and anti-homo laws). 
] 

To begin with, the second clause of the law is flatly unconstitutional.  Although Alabama does in fact criminalize “homosexual conduct,” its consensual sodomy law cannot be constitutionally enforced after Lawrence.  As a corollary to Lawrence, the consensual sodomy law cannot be the predicate for normative instruction in public schools.  There are equal protection as well as due process problems with the first clause, read in light of the prefatory clause. From a “public health perspective,” lesbian relationships are virtually AIDS-free and have lower rates of STDs than straight or gay male relationships.  To the extent that the law demonizes safe homosexual activities, it is so much at odds with responsible sex education that the policy is arbitrary in that respect.  Such a law, if actually enforced, would mislead and harm students.  Consider the validity of the remainder, the core, of the statute:  Is it constitutional for Alabama to teach schoolchildren that “homosexuality is not a lifestyle acceptable to the general public”? [footnoteRef:43] [43:    CDC, HIV/AIDS Among Women Who Have Sex with Women (June 2006) (no confirmed cases of female-to-female sexual transmission of HIV); Bethany Everett, Sexual Orientation Disparities in Sexually Transmitted Infections: Examining the Intersection Between Sexual Identity and Sexual Behavior, 42 Archives Sexual Behav. 225 (2013) (fewer STDs in lesbian relationships than straight ones); George Lemp et al., HIV Seroprevalence and Risk Behaviors Among Lesbians and Bisexual Women in San Francisco and Berkeley, California, 85 Am. J. Pub. Health 1549 (1995).
] 

As a description of public opinion, the Alabama statute would be a close call, but as a mandatory subject of moral instruction to students, this command seems like precisely the kind of “class legislation” that was the object of the Equal Protection Clause.  Recall Charles Sumner’s explanation of the equal protection concept:  every citizen ought to be treated by the polity as “one of the children of the State, which, like an impartial parent, regards all its offspring with an equal care.”  Alabama’s gratuitous demonization of gay people violates this standard and imposes real harm.  Federal health experts have concluded that depression, estrangement, and suicide among gay teens remain serious social problems that are made worse by anti-gay curricula and policies.[footnoteRef:44] [44:     Charles Sumner, Equality before the Law: Unconstitutionality of Separate Colored Schools in Massachusetts. Argument of Charles Sumner, Esq., Before the Supreme Court of Massachusetts In The Case of Sarah C. Roberts v. City of Boston 7 (1870) (quotation in text); CDC, LGBT Youth, available at https://www.cdc.gov/lgbthealth/youth.htm (visited Aug. 23, 2018).  
] 

To be sure, the Supreme Court defers to state and local public school policies, and its deference decisions provide some arguments even for objectionable sexuality-based guidelines.   In Hazelwood School District v. Kuhlmeier (1988), for example, the Court allowed educators to censor a high school newspaper’s story about experiences with teen pregnancies—an action that under almost any other circumstance would violate the Press Clause of the First Amendment.  On the other hand, the stark denigration of and discrimination against an entire class of citizens in the Alabama statute poses a deeper equal protection problem than was presented in cases like Hazelwood.  Suppose, for instance, that Alabama allowed public schools to teach the history of religion but included a directive that “Islam is not a lifestyle acceptable to the general public.” Such a statute would surely be unconstitutional under the Religion Clauses or (if there were no such clauses) the Equal Protection Clause.[footnoteRef:45] [45:      Hazelwood Sch. Dist. v. Kulmeier, 484 U.S. 260 (1988), followed in Bethel Sch. Dist. v. Fraser, 478 U.S. 675 (1986).
 ] 

In Romer, the Supreme Court found relevant “the absence of precedent” for the Colorado anti-gay initiative and ruled that “discriminations of an unusual character especially suggest careful consideration to determine whether they are obnoxious” to the Equal Protection Clause.   Although the Court has not explained exactly what it meant by “careful consideration,” this can only be a more demanding standard of review than the classic rational-basis approach, and it might counteract the Court’s customary deference to local education policy.  Should courts take review of anti-LGBTQ+ policies to the next level?[footnoteRef:46]   [46:     Romer v. Evans, 517 U.S. 620, 633 (1996) (quoting Louisville Gas & Elec. Co. v. Coleman, 277 U.S. 32, 37-38 (1928)); United States v. Windsor, 133 S.Ct. 2675, 2693 (2013), quoting Romer, 517 U.S., p. 633; Dale Carpenter, Windsor Products: Equal Protection from Animus, 2013 Sup. Ct. Rev. 183, 217-18.  
] 

The Second and Ninth Circuits have held that sexual orientation meets the requirements the Supreme Court has announced for considering a classification “suspect” or “quasi-suspect” and therefore subject to heightened scrutiny.   In the marriage cases decided in 2008-09, the Connecticut, Iowa, and California Supreme Courts made such findings under their state constitutions.  The four “Frontiero” factors (named after the leading Supreme Court decision) for determining whether a discriminatory classification triggers heightened scrutiny under the Equal Protection Clause are (1) whether the excluded class has been historically subject to pervasive discrimination; (2) whether the classification “frequently bears [a] relation to ability to perform or contribute to society”; (3) whether the classification reflects “obvious, immutable, or distinguishing characteristics”; and (4) whether the class is “a minority or politically powerless.”  In the years since these factors were articulated, the Court has created new suspect classifications only twice, for sex and non-marital birth.[footnoteRef:47] [47:    Frontiero v. Richardson, 411 U.S. 677, 686 (1973) (quotations from plurality opinion); City of Cleburne v. Cleburne Living Ctr., 473 U.S. 432, 441 (1985);  Lyng v. Castillo, 477 U.S. 635, 638 (1986); Serena Mayeri, Reasoning from Race: Feminism, and the Civil Rights Revolution (2011).  On heightened scrutiny for sexual orientation classifications, see United States v. Windsor, 699 F.3d 169 (2d Cir. 2012); SmithKline Beecham v. Abbott Laboratories, 740 F.3d 471 (9th Cir. 2014); In re Marriage Cases, 183 P.3d 384 (Cal. 2008); Kerrigan v. Comm’r of Pub. Health, 957 A.2d 407 (Conn 2008).  On the virtue of state constitutional protection of rights not supported by Supreme Court decisions, see William Brennan Jr., State Constitutions and the Protection of Individual Rights, 90 Harv. L. Rev. 489, 502-04 (1980); Jeffrey Sutton, 51 Imperfect Solutions: States and the Making of American Constitutional Law (2018).] 

Although not resting upon heightened equal protection scrutiny, Obergefell gave gay rights lawyers ammunition for satisfying the four factors above.  Justice Kennedy’s opinion described the country’s long history of discrimination against lesbian and gay people in criminal law, government employment, military service, and immigration law (relevant to item (1) above).  The Court found “powerful confirmation” that “gays and lesbians can create loving, supportive families,” showing an important way in which sexual orientation is not relevant to an individual’s abilities and capacities for good citizenship (item (2)).  And the Court declared that “sexual orientation is both a normal expression of human sexuality and immutable,” relevant to item (3).  Just as religious faith is “bred in the marrow,” because it is so natural to people that it seems to be in their bones, so, too, is heterosexuality or homosexuality.[footnoteRef:48]   [48:      Obergefell, 135 S. Ct., p. 2596 (first quotation in text, from the majority opinion); ibid., p. 2600 (second quotation); ibid., p., 2596 (third quotation). ] 

The Obergefell Court was keenly divided as to whether sexual minorities are “politically powerless.”  Supreme Court decisions recognizing race as a suspect classification and sex as a quasi-suspect classification came in 1964-67 and 1976, respectively—just when both racial minorities and women were scoring much greater successes in Congress and in state legislatures than sexual minorities are scoring today.  The Civil Rights Act of 1964 and Congress’s endorsement of the ERA in 1972 are but two examples.  The Court at that time considered “political powerlessness” to include situations where, because of pervasive discrimination against a stigmatized group, it was fair to reverse the burden of inertia with regard to discriminatory laws.  This resembles the way Justices Ron George and Richard Palmer treated that factor in the California and Connecticut marriage cases, respectively.[footnoteRef:49]   [49:        McLaughlin v. Florida, 379 U.S. 184 (1964) (race is a suspect classification); Loving v. Virginia, 388 U.S. 1 (1967) (same); Craig v. Boren, 429 U.S. 190 (1976) (sex is quasi-suspect); William Eskridge Jr. & Philip Frickey, The Supreme Court, 1993 Term—Foreword: Law as Equilibrium, 108 Harv. L. Rev. 26, 53-56 (1994) (Supreme Court has “inverted” the political powerlessness criterion, namely, by recognizing suspect classifications at the very point when the disadvantaged group is securing some political cogency). 
] 

Ironically, the state and federal political gains achieved by the LGBTQ+ minority were impressive during the campaign for marriage equality.  By 2008, 20 states had enacted employment anti-discrimination laws, and 30 states had hate crime laws.  Marriage equality brought many more people (including many straight persons) into the gay rights movement, excited funders more than other issues did, and directly addressed anti-gay stereotypes.  At the grass-roots level, the marriage campaign persuaded increasing numbers of Americans that Kameny had been right all along:  gay is not just tolerable but good.  The nationwide triumph of marriage equality coincided with political victories at the national level, including a hate crime law and the repeal of the military exclusion.  In 2015, Utah became the first red state to enact a sexual orientation, gender identity (SOGI) anti-discrimination law.[footnoteRef:50]   [50:      Paula Ettelbrick, Since When Is Marriage a Path to Liberation?, OUT/LOOK, Fall 1989, pp. 9, 14; accord, Nancy Polikoff, Beyond (Gay and Straight) Marriage:  Valuing All Families Under the Law (2008). 
] 

In some respects, political progress has stalled since Obergefell.  Most LGBTQ+ persons are not married, but an overwhelming number are employed, and job discrimination protections have lagged.  The proposed Federal Employment Non-Discrimination Act passed the House of Representatives in 2007 and 2009.  A broader Equality Act passed the House on May 17, 2019 but has not been taken up by the Senate.  After warm support during the Obama Administration, the Trump Administration has been unreceptive to LGBTQ+ rights claims and has led the charge against federal judicial decisions interpreting the sex discrimination protections of Title VII to protect sexual and gender minorities.  (The Supreme Court will probably resolve the conflict among lower federal courts this year.)  With bitter party polarization paralyzing state legislatures, SOGI laws have hit a brick wall since 2015.  Because Republican voters are turned off by anti-discrimination discourse and issue-framing, marriage equality and the liberty-plus-equality holding of Obergefell may have contributed to gridlock on SOGIs.[footnoteRef:51]  [51:     Eric Adam & Betsy Cooper, Equal Rights vs. Special Rights:  Rights Discourse, Framing, and Lesbian and Gay Antidiscrimination Policy in Washington State, 42 Law & Soc. Inquiry 830, 846-50 (2017); Equality Act, H.R. 5, 116th Cong. (2019).  On the Title VII debate, see Zarda v. Altitude Express, Inc., 883 F.3d 100 (2d Cir., en banc, Feb. 26, 2018), cert. granted, 139 S.Ct. (April 23, 2019) (Supreme Court will review decision finding gay employees covered by sex discrimination bar); R.G. & H.G. Harris Funeral Homes v. EEOC, 884 F.3d 560 (6th Cir. 2018), cert. granted, 139 S.Ct. (April 22, 2019) (Court will review decision finding trans employees covered by sex discrimination bar);  William Eskridge Jr., Title VII’s Statutory History and the Sex Discrimination Argument for LGBT Workplace Protections, 127 Yale L.J. 322 (2017). 
] 

Interest Convergence and Americans Left Behind
The marriage equality movement conforms to Derrick Bell’s thesis that social movements tend to succeed only when their demands coincide with mainstream economic or ideological interests.  Professor (later Dean) Bell described Brown v. Board of Education (1954) not as a great triumph of judicial compassion for a badly treated minority but as the convergence of the interests of people of color with the interests of the white military-industrial establishment, which feared that apartheid was holding the country back in the Cold War and in economic development.  “The interest of blacks in achieving racial equality,” he prophesied, “will be accommodated only when it converges with the interests of whites.”[footnoteRef:52]   [52:     Bell, Interest-Convergence Dilemma, p. 523 (quotation in text); see Justin Driver, Rethinking the Interest-Convergence Thesis, 105 Nw. U.L. Rev. 149 (2011).  
] 

So long as most Americans felt that lesbian and gay couples did not want the same thing married couples did, or believed that gay marriage was a threat to their children or even to marriage itself, freedom to marry triggered resistance and backlash.  Only after most Americans concluded that expanding marriage would not harm treasured institutions or influence children, and that it would benefit relatives and neighbors who shared their values, did the idea take off among judges, legislators, government lawyers, and voters.  The 2012 ballot campaigns epitomized this interest convergence.  Crusty Maine patriarch Harlan Gardner, war hero John Kriesel in Minnesota, Reverend Delman Coates and Bishop Donté Hickman in Maryland, and dozens of Washington State Cougars all spoke up for their gay relatives, military colleagues, parishioners, and fellow students.  Their message:  just like straight, and we love ’em.[footnoteRef:53]   [53:      Hunter, Marriage Equality Campaign; Anthony Michael Kreis, Gay Gentrification:  Whitewashed Fictions of LGBT Privilege and the New Interest-Convergence Dilemma, 3 Law & Inequality 117 (2013); Neo Khuu, Comment, Obergefell v. Hodges:  Kinship Formation, Interest Convergence, and the Future of LGBTQ Rights, 64 UCLA L. Rev. 184 (2017).  
] 

Constitutional marriage litigation was an important mechanism by which interest convergence operated.  Doctrinally, sexual and gender minorities’ best hope for securing marriage rights was through the prism of either traditional liberty or equal protection.  Both constitutional doctrines funneled the movement’s arguments into the rhetoric of sameness.  The due process liberty argument rested on vertical sameness:  lesbian and gay couples were a fit for the traditional purposes of marriage (with procreation morphing into raising children).  The equal protection argument rested upon horizontal sameness:  lesbian and gay unions were similar to straight couples’ marriages.  The Obergefell oral argument was a ritualized dance where one justice after another demanded that Mary Bonauto explain why marriage for gays and lesbians was not disturbingly different than traditional marriage, and she struggled to find new ways to say, “nothing will change, you are safe with us.”   
The flip side of interest-convergence theory is that any social movement asking for a redistribution of rights, status, benefits, or resources faces a steep uphill battle.  The welfare-rights social movement of the early 1970s rested on a robust moral theory of decent treatment, generated media attention, and enjoyed support among academics, but it fizzled and may have set the cause of welfare recipients back politically.  Generally, when racial integration has threatened to impose significant costs on white people, opposition has increased and advances have stalled.  Once the opponents of any social movement persuasively translate its goals into a zero-sum game, the social movement is slowed or thwarted.  In the marriage equality debate, supporters of one-man, one-woman marriage were originally able to frame the issue as zero-sum—but by 2012, marriage equality advocates had turned the tables.[footnoteRef:54]   [54:     Martha Davis, Brutal Need:  Lawyers and the Welfare Rights Movement, 1960-1973 (1995) (detailed account of the welfare rights social movement). 
] 

An important consequence of Dean Bell’s theory is to minimize Justice Alito’s concern that marriage equality for LGBT couples would slide inevitably into constitutionally required incestuous and plural marriages.  The reason is that there is no social movement on the horizon to orchestrate a social, political, and legal campaign to expand marriage along those lines.  In light of concerns by both religious conservatives and feminist liberals, any such campaign would face long odds to persuade Americans that polygamy would be costless and would not create risks for women, children, and the institution of marriage.  For these practical reasons, Alito’s slippery slope more of a statement of political philosophy than a serious constitutional prediction.[footnoteRef:55]  [55:     Brett McDonnell, Is Incest Next?, 10 Cardozo Women’s L.J. 337 (2004). ] 

The interest-convergence thesis also reinforces the warnings Paula Ettelbrick made in the 1980s:  marriage equality would mostly benefit a subset of the gay community—specifically, the subset already most like the mainstream.  In the last generation, marriage rates have held up pretty well for higher-income Americans but plummeted for lower-income and jobless Americans.  The latter often cannot afford to get married and set up a stable household, and they secure fewer economic benefits from marriage.  The economic effect also produces a race effect:  people of color are much less likely to marry than white people.  Unmarried lower-income class gays may be worse off than they were before Obergefell, because the triumphalist account of winning marriage obliterated concerns that marriage itself has become a privatized welfare system and an excuse for not devoting resources to the economically disadvantaged.  As far back as 1982, Dr. Amos Cleophilus Brown opposed San Francisco’s domestic partnership ordinance because it did nothing to address the problems confronting the city’s black community, including gays and lesbians of color.  Marriage equality, posed as the great civil rights issue of our time, has attracted black support with little (if any) tangible commitment by the marriage movement to economic equalization or safety-net justice.[footnoteRef:56]   [56:     Darren Lenard Hutchinson, “Gay Rights” for “Gay Whites”?: Race, Sexual Identity, and Equal Protection Discourse, 85 Cornell L. Rev. 1358 (2000); Gwendolyn Leachman, Institutionalizng Essentialism: Mechanisms of Intersectional Subordination within the LGBT Movement, 2016 Wis. L. Rev. 655. See Ralph Richard Banks, Is Marriage for White People? (2011); R. Kelly Raley, Megan Sweeney & Danielle Wondra. The Growing Racial and Ethnic Divide in U.S. Marriage Patterns, 25 Future Children 89-109 (2015).  
] 

On the other hand, marriage equality may have contributed to more positive attitudes toward sexual minorities and may contribute to greater racial diversity in the long-segregated institution of marriage.  Analyzing the 2010 census data, UCLA’s Williams Institute found that 20.6 percent of lesbian and gay couples were different-race, compared with 18.3 percent of straight unmarried couples and 9.5 percent of straight married couples.  The study also showed that mixed-race lesbian and gay couples were more likely to be raising children, and we know from the Obergefell case that many white lesbian and gay couples are raising children of different races.  Those new images will contribute to an unpredictable array of changes and will complicate any simple view of marriage equality as nothing more than interest convergence.  Marriage equality has also interacted with—and perhaps facilitated—a broader social movement that is upbending gender norms in our society and is expanding the acronym under which gay rights has been parading of late.[footnoteRef:57]     [57:      Gary Gates, Williams Institute, “Same-Sex Couples In Census 2010: Race and Ethnicity” (April 26, 2013). 
] 

Beyond Gender:  Beyond Marriage?    
Transgender persons feel an incongruity between their sex assigned at birth and their gender identity.  They have been important participants in the marriage equality movement—starting with Neva Heckman, the first freedom-to-marry plaintiff, and continuing with Chrystie Littleton, the plaintiff in the first DOMA case, and Shannon Minter, who argued the California Marriage Cases.  In the 1990s, Littleton’s lawyer, Phyllis Frye strenuously objected to the “gay rights” movement’s neglect of gender identity issues.  If Kameny was the parent of the gay rights movement, Frye was the parent of the transgender rights movement.  More than any other lawyer, she added the “T” to LGBT, while younger queers and gender dissenters have added the “Q” and other letters to the expanding acronym.  Frye and her allies have spent decades creating a vocabulary, social framework, and normative valence to help transgender persons express their identities and create productive lives for themselves in a more tolerant or accepting society.[footnoteRef:58] [58:     William Eskridge Jr. & Nan Hunter, Sexuality, Gender, and the Law (1997) (casebook featuring trans rights as central to the gay rights movement).  
] 

The marriage equality movement generated messaging insights that have been deployed in similar campaigns seeking to preserve anti-discrimination rights for transgender persons.  As part of a national LGBT movement public education campaign, the Movement Advancement Project (MAP) developed “Restaurant,” a 60-second ad that aired on the Fox News channel during the last night of the 2016 Republican National Convention.  Exploiting insights from MAP’s post-Obergefell messaging research on LGBT non-discrimination, the ad told an evocative story of a transgender woman enjoying coffee with her friends.  When she excused herself to use the restroom, the restaurant’s manager interceded and demanded that she use the men’s room; two young men sneered at her menacingly.  Another female customer joined them outside the restrooms and implored the manager to respect her friend’s needs; a third woman emerged from the restroom and ushered the trans woman inside, followed by the supportive customer.  In her voiceover, the transgender woman conceded that the law cannot change attitudes, but it could help her meet such basic needs as using the restroom safely.  This ad confronted the main concern voiced by people objecting to trans-protective laws and emotionally engaged the viewer to join the cisgender women in resolving the situation productively.[footnoteRef:59] [59:       Email from Sean Lund to William Eskridge, May 14, 2019.  The 2016 “Restaurant” ad can be accessed at http://www.lgbtmap.org/restaurant-ad (viewed May 30, 2019). ] 

In 2018, Massachusetts voters overwhelmingly rejected an initiative to override a 2016 trans-inclusive anti-discrimination law.  Freedom for All Massachusetts, an umbrella coalition of LGBTQ+ groups, mounted a campaign right out of the 2012 playbook:  encourage transgender youth to come out to their parents, friends, and teachers; deploy parents and other cisgender speakers as unexpected messengers supporting equal treatment; and saturate the airwaves and churches with appealing advocates and messages.  We were moved by “Ian’s Mom,” identified as Trish.  She was concerned that Ian would not be allowed the same fair opportunities as his sibling.  Speaking parent-to-parent, Trish concluded simply, “I want both my kids to be protected against discrimination.”  In contrast to the 2012 marriage equality messaging, the 2019 trans equality messaging also included ads where trans persons (like Ian) spoke for themselves and not just through the filters of unexpected messengers.[footnoteRef:60]   [60:     The Freedom for All Massachusetts ad campaign can be viewed at  https://www.freedommassachusetts.org/videos/ (viewed May 30, 2019).
] 

The evolving gender debate has already broadened beyond the use of restrooms by transgender persons.  The same process of hermeneutical dissent that generated positive vocabularies and frameworks for gay and trans persons is now being developed by individuals with nonbinary gender identities, who do not exclusively identify with either sex.  Such persons may be gender-fluid, genderqueer, or other self-definitions.  Sayre Reece, who masterminded the grass-roots activism key to the 2012 ballot victories, is a nonbinary person who was important for the marriage equality movement.  After Obergefell, not only can nonbinary and transgender persons marry the partner of their choice, without having to worry about sex-matching, but because marriage is linked with so many laws and regulations, marriage equality removes many marital rules from the matters that might be hassles for gender minorities.[footnoteRef:61]  [61:      Joan Nestle et al., editors, GenderQueer: Voices from Beyond the Gender Binary (2002); Kimberly Yuracko, Gender Nonconformity and the Law (2016); Jessica Clarke, They, Them, and Theirs, 132 Harv. L. Rev. 894 (2019); Kate Bornstein, Gender Outlaw:  On Men, Women, and the Rest of Us (1994).] 

Different sex/gender thinkers have offered a variety of suggestions for legal reform. Perhaps the simplest approach would be recognition of gender pluralism, allowing the individual choice as to which category they/he/she falls into.  Sonia Katyal advocates more than two categories on official and other documents.  Dean Spade and Heath Fogg Davis, among others, argue for government neutrality or anti-classification. They would eliminate sex as a government classification altogether, a proposal that is more feasible in the post-Obergefell world but might impose burdens on medical research and diagnostics, for example.  Practical lawyers and academics like Jessica Clarke take an ad hoc, context-dependent approach.  They make the more limited claim that government impositions of sex-binary rules upon unwilling individuals are arbitrary or even due process violations unless they can be justified by a reasonable public policy.[footnoteRef:62] [62:     Sonia Katyal, The Numerus Clausus of Sex, 84 U. Chi. L. Rev. 389 (2017); Heath Fogg Davis, Beyond Trans:  Does Gender Matter?  (2017); Dean Spade, Documenting Gender, 59 Hastings L.J. 731 (2008); Clarke, They, Them, and Theirs, pp. 936-45; Zzyym v. Kerry, 220 F. Supp. 3d 1106 (Colo. 2016) (arbitrary for State Department to insist on sex binary passport identification). 
] 

More generally, the emergence of a variety of gender minorities has “queered” the larger social movement, pressing it toward more radical proposals that enable marginal members of the political community the same freedom of self-determination that marriage equality has brought to lesbian and gay couples.  Because the social movement for sexual and gender minorities now covers so much variety, with potentially more letters for the LGBTQ+ acronym, Jonathan Rauch has proposed a simplification:  drop the “LGBT” and call the cluster of minorities “Q”.  The fate of such proposals rests with the next generation of Americans.[footnoteRef:63]  [63:     Jonathan Rauch, It’s Time to Drop the “LGBT” from “LGBTQ,”  The Atlantic, Jan./Feb. 2019.
] 

As Table 2 speculates, younger nonbinary and transgender persons are also pressing this expanded social movement to embrace more radical conceptualizations of sexuality and gender.  Long flanked on the right by natural law thinking, the liberal philosophy that undergirds the marriage equality movement is now flanked on the left by a “constructionist” philosophy maintaining that sex as well as gender are social more than biological creations and that self-determination at the personal and relationship levels ought to trump conventional categories.[footnoteRef:64] [64:     Judith Butler, Gender Trouble (1990); Michel Foucault, Introduction, volume 1, The History of Sexuality (1978).  See Eskridge & Hunter, Sexuality, Gender & the Law (early compilation of Butler, Foucault, and other “queer theory” scholars for law students). 
] 



TABLE 2.  THE SOCIAL MOVEMENT CONTINUUM (LGBTQ+)
Natural Law 	   	   Liberal 		    	    Constructionist 
God/Nature Made Man &	   Natural Variation in 	    No Natural Baseline for
Woman Sexual and 	 	   Sex, Gender, and     	    Gender and (Perhaps) Sex
Gender Complements 	   Sexuality

Sexual Perverts and 		   Sexual and Gender 	     Queers or Nonbinary Persons
Gender Inverts are 		   Minorities Basically 	     Happy to Be Not Mainstream;
Predatory & Dangerous	   the Same as Mainstream        Value in Diversity  

Compulsory Cisgender	   Compulsory Regimes Make     Sexuality, Sex, Gender Are 
Heterosexuality		   No Sense Where Persons	      All About Choice and 
				   Are Not Making Choices         Expression

Predators & Criminals 	   Full Citizens		      Full Citizens  
				   Inlaws and Relatives 	      Evolving Human Beings 

Criminalization		   Anti-Discrimination Rules       Self-Determination
Mental Institutions		   Marriage/Partnership              Caregiving and Community

Due Process Rights 		   Equal Protection 		       Diminution/Erasure of Sex/
Criminal Procedure 		   Privacy Rights  		       Gender as a Classification
						       First Amendment (Expression)
The progressive principle of self-determination presses a great body of progressive thinking “Beyond Marriage,” a statement of principles signed by more than 250 scholars and intellectuals.  “Beyond Marriage” argues that society ought not privilege marriage based on tradition or religious endorsement and, instead, ought to support a variety of caregiving relationships.  The marriage movement teaches us that the law can construct new mechanisms, and we shall explore them in Chapter 24.[footnoteRef:65]  [65:    Beyond Same-Sex Marriage:  A New Strategic Vision for All Our Families and Relationships (July 26, 2006), available at https://mronline.org/2006/08/08/beyond-same-sex-marriage-a-new-strategic-vision-for-all-our-families-relationships/ (viewed Aug. 24, 2018).
] 

Marriage Equality’s Lessons for Other Social Movements
Despite its unique features, marriage equality offers important lessons for other social movements in the new millennium.  To recap, the marriage campaign suggests that a social movement is most likely to change public opinion if (1) its beneficiaries are widely dispersed and out of the closet, so that they can generate “unexpected messengers” across the bitterly divided political spectrum; (2) its proposals are not perceived to impose significant social costs or harms on third parties; and (3) it can mount a coordinated campaign of public education and government support at the state as well as federal level and among executives and legislators as well as judges.  This last point exploits the notion of polycentric constitutionalism—the possibility of floating constitutional proposals at different levels of (state versus federal) and different institutions of government (judiciary, legislature, or executive).  Consider the implications for several different social movements.[footnoteRef:66] [66:     On the marriage equality/freedom to marry movement as an ongoing campaign, see Hunter, Marriage Equality Campaign, pp. 1687-1707.  On polycentric constitutionalism, see William Eskridge Jr. & John Ferejohn, A Republic of Statutes:  The New American Constitution ch. 1 (2010); Robert Post & Reva Siegel, Legislative Constitutionalism and Section 5 Power: Policentric Interpretation of the Family and Medical Leave Act, 112 Yale L.J. 1943 (2003); Barry Friedman, Dialogue and Judicial Review, 91 Mich. L. Rev. 577, 581 (1993).  
] 

The New Religious Minority 
A traditional family values social movement emerged in the 1970s to oppose the broad social changes brought by the previous decade’s sexual revolution, including most prominently gay rights and abortion.  Many religious Americans saw gay marriage as an existential threat.  Mrs. Schlafly wrote in 1974 that any state recognition of same-sex marriages would “be a grave interference with the rights of the rest of our citizens” to religious freedom and to control of their children’s education.  Because conjugal marriage and gender complementarity were central tenets of their faiths, the Church of Jesus Christ, the Southern Baptist Convention, and the Catholic Church supported STOP ERA and opposed same-sex marriage. With the advance of marriage equality as a constitutional right, would traditionalist religion be demoted from the dominant cultural position its members had always enjoyed, to a tolerance or even outlaw status?  In other words, religious conservatives fear that their normative fate will move in reverse—away from the traditional view that faith is the backbone of America and toward the view that religious institutions are the incubators of prejudice.  This is why Justice Alito asked the Solicitor General during the Obergefell oral argument whether churches declining to celebrate same-sex marriages would lose their tax exemptions as “charitable” institutions.[footnoteRef:67]  [67:      ERA and Homosexual “Marriages,” The Phyllis Schlafly Report, vol. 8, No. 2 (Sept. 1974) (quotation in text).
] 

The religious family values movement parallels the marriage equality movement, with a powerful central message (religion is good, and your eternal salvation depends on following God’s directives); an ongoing campaign that has been influential in every branch and at every level of government; and some unexpected messengers, including hedonistic capitalists and social progressives.  The religious values movement enjoys a wealth of funding and institutions that advance its agenda—ranging from established churches and religious persons to litigation organizations such as ADF, which now has more money and affiliated lawyers than the ACLU, to the Republican Party, whose electoral interests are intimately tied to the movement.  By the way, the foregoing analysis provides a cogent, even if dispiriting, explanation for the Evangelical embrace of Donald Trump, notwithstanding his disinterest in theology and defiance of Biblical norms of discourse and behavior.  Trump is the ultimate unexpected messenger, and as president offers the added bonus of opening the doors of executive and judicial power to religious values supporters.  (Politics makes strange bedfellows.  The Democratic Party of the New Deal brought southern segregationists, Catholic workers, and urban minorities and liberals into a mega-coalition.) 
Widely reviled at tony law schools, ADF lawyers have learned valuable strategic lessons from Frank Schubert (the architect of the Proposition 8 victory) and from Evan Wolfson (the long-time champion of marriage as a goal for the gay rights movement).  Americans don’t like denying basic freedoms to decent citizens, and they do like the Golden Rule.  Marriage equality foundered when Americans believed that it would impose unwanted rules on traditionalist parents and churches; marriage equality prevailed once most Americans were convinced that gay couples and their extended families really would benefit from a freedom to marry.  The endless stream of ADF-sponsored post-marriage cases return to the earlier Schubert narrative, but with more cogency, because of perceived intolerance on the marriage equality side.  Should a religious “pastry artist” be forced to create a wedding cake with two women on top?  Faced with a $100,000 fine for refusing?  ADF lawyers feast on these scenarios like famished dieters. 
Like the marriage equality campaign, ADF’s campaign for ever-expanding conscience exemptions would entail normative trade-offs.  Recall from earlier chapters of this volume that, since 2003, traditional religious values organizations had been on notice that anti-gay rhetoric turned away potential supporters.  In order to press for the Federal Marriage Amendment and the state Super-DOMAs, the traditional values movement jettisoned outmoded leaders (like Reverend Sullivan and, ultimately, Dr. Dobson) and retired the “abominable vice” tropes that were the bread-and-butter of ADF’s founder, Alan Sears. The new generation of ADF leaders, such as John Bursch (who argued for the states in Obergefell and in 2018 became the ADF’s chief appellate litigator), not only treat gay people more like inlaws than outlaws but internally deliberate the prospect that they ought to acquiesce in the legitimacy of Obergefell itself.[footnoteRef:68] [68:     Craig Osten & Alan Sears, The Homosexual Agenda:  The Principal Threat to Religious Liberty Today 12 (2003) (quotation in text).  Throughout the book, the authors refer to homosexuality as “disordered,” a vice curable through conversion therapy, “wicked,” and diseased.  
] 

Reproductive Freedom  
	Broadly understood, the reproductive freedom movement has been America’s most successful social movement of the last century.  Margaret Sanger, the founder of Planned Parenthood (the movement’s mother ship), was one of the greatest norm entrepreneurs in American history.  Through relentless organizing, publicity, and support among families from all walks of life, her notion of constitutional privacy triumphed over state and federal restrictions on contraceptives, and the positive norm of family planning swept aside religion-based objections.  Marriage equality was one by-product of this social movement:  Sanger advocated to a receptive population that marriage is about love, commitment, and sexual pleasure that is delinked from procreation. Conservative Republicans vied with liberal Democrats to endorse her project.[footnoteRef:69] [69:    Margaret Sanger, An Autobiography (1971 ed.); see Ellen Chesler, Woman of Valor: Margaret Sanger and the Birth Control Movement in America (1992); David Garrow, Liberty & Sexuality: The Right to Privacy and the Making of Roe v. Wade (1994); Linda Gordon, Woman’s Body, Woman’s Right: Birth Control in America (1976). 
] 

	A corollary of Sanger’s movement has been women’s freedom to choose abortion—a more controversial idea than contraception-based family planning.  The pro-choice social movement shares many features that fueled the success of marriage equality, including a beneficiary group (women) that is widely dispersed and way more numerous; a sharply focused norm appealing to freedom from government control of women’s lives and of families; well-funded organizations conducting a coordinated campaign to support pro-choice policies and constitutional principles; and some unexpected allies among religious leaders and conservative politicians.   
An important difference is that while queer people have been streaming out of their sexual and gender closets, women have retreated into abortion closets.  One consequence is that people have incorrect understandings about the basic facts:  the typical American thinks 10 percent of women will have an abortion (the real number is around 25 percent) and that abortion is a risky medical procedure (many women die in childbirth, virtually none during medical abortions).  Few Americans think they know a woman who has had an abortion, and those who do know someone often have no idea of the complicated moral journey she took before having the procedure.  Younger Americans are more likely to know these journey stories and are correspondingly more supportive of pro-choice policies.[footnoteRef:70] [70:      Sarah Kliff, We Polled 1600 Americans about Abortion.  Here Is What They Got Wrong, Vox, Feb. 26, 2016, available at https://www.vox.com/a/abortion-statistics-opinions-2016/poll (viewed July 1, 2018); Carolyn Davis, Look for Politics to Shift as Young People Increasingly Support Abortion Rights, USA Today, May 1, 2018. 
] 

Although large majorities of Americans support Roe v. Wade (1973), the pro-choice movement has been losing most of the 21st century battles.  One reason is that the pro-life movement has adopted a brilliant strategy:  focus attacks on the supply of abortion, such as the availability of doctors, clinics, and funds, rather on the demand for abortion by pregnant women.  (Demand-side attacks have homed in on parental concerns about their daughters’ sexual behaviors, another smart strategy.)  Another reason is that pro-life voters in the last 30 years seem to care about the issue much more than pro-choice voters—and so politicians know they are more likely to face retribution at the polls if they go against the pro-life stance.  A final reason may be that a lot of Americans, including some who are pro-choice, are uncertain about the moral status of the fetus.  The charge of murder makes them anxious.[footnoteRef:71] [71:       Sarah McCammon, Americans’ Support for Abortion Wanes as Pregnancy Progresses, NPR, June 13, 2018. 
] 

The pro-choice movement needs creative strategies if its leaders want to reverse the political tide.  A Supreme Court decision openly overruling Roe v. Wade would be a judicial gift to the pro-choice movement, as it would be a mega-public event that would galvanize tens of millions into more aggressive political mobilization.  Short of that, the movement needs to build on experience with persuasive argumentation. Consider a lesson Victoria Nourse taught us from the congressional deliberations over the Violence Against Women Act of 1994 (VAWA), Senator Joe Biden’s signature accomplishment.  The ranking Republican on Biden’s Judiciary Committee, Senator Orrin Hatch (R-UT) led the opposition—until his counsel and Nourse organized a public hearing in Salt Lake City.  One Mormon woman after another spoke from the heart about violence she had suffered.  These were people Hatch identified with, and he was in tears by the end of the hearing.  VAWA passed by acclamation in the Senate.  Moments like this are a start.[footnoteRef:72] [72:     Violence Against Women Act of 1994, P.L. 103-322 (1994); Conversations with Professor Victoria Nourse, 2003-19 (Nourse was Biden’s counsel who worked on VAWA). 
] 

Katha Pollitt suggests a deeper reason why pro-life positions are doing so well, especially compared with the opponents of marriage equality.  Marriage equality benefitted men as well as women, while abortion choice is understood to benefit only women, and at a cost to husbands, fathers, and boyfriends, who perceive that they lose some degree of control over the fetuses they helped create and over the bodies and sexuality of women.  As our account of the marriage equality campaign suggests, Pollitt’s is the central challenge for the pro-choice movement.  So not only do women need to come out of the abortion closet, but they need to persuade some of their fathers, husbands, and boyfriends that abortion choice is in their interests as well.  “[Men] suffer when a pregnancy pushes them into marriage, or into marriage with the wrong person,” Pollitt suggests.  “For men as for women, ill-timed or unwanted children can mean giving up ambitions and dreams.”  So men need to talk about that—and they need to speak out about how their lives and their families’ lives have been improved by responsible choices made by their daughters, wives, and girlfriends.[footnoteRef:73]   [73:      Katha Pollitt, There’s a Reason Gay Marriage Is Winning, While Abortion Rights Are Losing, The Nation, April 22, 2015; Pollitt, A Man’s Guide to Abortion, The Nation, June 3, 2019 (quotation in text). 
] 

Such a double-edged campaign—women coming out of the abortion closet and men telling their journey stories toward abortion choice—would have to be massively funded.  Research-based messages would need to saturate the media, become available to educators and schools, influence medical schools, agencies, and state legislatures—and it would need to do all that without triggering a significant backlash.  Opinion might soften as a result of testimony by religious mothers about how their lives were shattered when their sisters or their daughters died of pregnancy complications, by husbands who could not support a growing family and bonded with their wives over family planning, and by fathers who respected their daughters’ decisions not to bear children conceived as a result of sexual assault or supervisor pressure.   The value of these unexpected messengers is that conflicted voters could identify with them and thereby be more susceptible to their arguments that abortion is a social good, and not a moral embarrassment.  Ironically, abortion-rights campaigns seeking to erode the power of patriarchy might need to deploy patriarchs themselves as spokesmen.  As we suggested earlier, however, women’s voices need to be just as prominent.[footnoteRef:74]  [74:      Katha Pollitt, Pro:  Reclaiming Abortion Rights (2014). 
] 

The Immigration Closet 
	Australian citizen Tony Sullivan spent most of his marriage to Richard Adams hiding in the “immigration closet,” as he was an inadmissible and deportable “alien” after he sneaked back into the country in 1986, as we discussed in Chapter 2.  An estimated 8-10 million undocumented immigrants inhabit the immigration closet, with pervasive effects on their and their families’ lives.  Although several organizations represent their interests and the human costs of American immigration policy are felt by these immigrants’ American relatives, employers, priests, neighbors, and friends, the social movement to help these families has not been notably successful.  Most Americans harbor inaccurate views about the relative costs of this population; in fact, because most undocumented immigrants pay income taxes but do not collect many federal or state benefits, their net contribution is greater than that of most citizen families.[footnoteRef:75] [75:      Back Story, “The Immigration Closet” (NPR Dec. 2015), available at https://soundcloud.com/backstory/the-immigration-closet-1 (NPR interview with Tony Sullivan); William Eskridge Jr., Law and the Production of Deceit, in Austin Sarat, editor, Law and Lies: Deception and Truth-Telling in the American Legal System 254-312 (2015) (linking the “immigration closet” with the closet for sexual minorities); see Cecilia Menjivar & Leisy Abrego, Legal Violence in the Lives of Immigrants: How Immigration Enforcement Affects Families, Schools, and Workplaces (Center for American Progress, Dec. 2012); Cong. Budget Office, The Impact of Unauthorized Immigrants on the Budgets of State and Local Governments (2007) (tax revenues much greater than benefit payments to undocumented immigrants). ] 

	Several reasons underlie the lack of success:  because they could be deported, few undocumented immigrants are able to come out of the closet, and fewer still get to tell their journey stories to help attract unexpected messengers.  When they do tell their stories, opponents are able to marginalize them as “lawbreakers.”  Businessman Donald Trump has relied on undocumented workers to staff his resort properties, but that has not prevented him, as president, from stereotyping such immigrants and making open appeals to ethnicity-based prejudice.  When they dare to come out of the closet and accuse him of hypocrisy, he dismisses them as deceitful criminals.  Even the images and stories about immigrant children separated from their parents and housed in cages caused little shift in overall public opinion.  As with gay people before Stonewall, the nascent social movement for undocumented immigrants will have to rely on legal groups enforcing procedural protections.  This movement will not be able to make big gains until large numbers of allied American citizens become energized in coalition with unexpected messengers.  Not until immigrants can command a campaign that combines lawyers and lobbyists, grass-roots mobilization and campaign contributions, and dramatic public education will they be able to transform American public norms.[footnoteRef:76] [76:     E.g., Miriam Jordan, Making President Trump’s Bed:  A Housekeeper Without Papers, NYT, Dec. 6, 2018. 
] 

							* 	* 	*   
Frank Kameny lived to see the tide turn in favor of a gay-friendly Constitution.  In August 2009, he was invited to the White House to participate in President Obama’s signing of a memorandum provide a number of non-marital federal benefits to same-sex couples.  Kameny died on October 11, 2011, just months after the Obama Administration announced its view that sexual orientation was constitutionally suspect as a discriminatory classification—half a century after his Supreme Court brief introduced that very precept.  Less than four years later, with Obergefell, Kameny’s vision of an America where gay people would be treated like inlaws rather than outlaws was vindicated.  Gay was officially Good. 
But there were double edges to Kameny’s vindication.  To begin with, none of those benefits could help Frank himself.  Since the 1950s, when he lost track of the love of his life, this lone wolf had no special partner; there was an ambiguous relationship with a young man living in the basement of his house, but his friends report that it provided neither care nor concern for Frank’s well-being.  If Frank was married to anything, it was to the gay rights movement, which was a fickle lover.  Because he sacrificed a career, together with a 401(k) account and a regular source of income, he spent his twilight years in penury.  Even as he was feted and honored by the White House and HRC, he sometimes could not pay for a taxi to get him back home.  A small group of donors and volunteers provided him with essentials and company in his last years.
Moreover, the constitutional campaign that brought marriage equality to all 50 states, the District of Columbia, and Puerto Rico (but still not American Samoa) relied on a messaging strategy inconsistent with the self-determination strain of Frank Kameny’s activism.  Recall that in 1961 he deplored the conformity that society and the state imposed on sexual and gender outlaws.  The campaign to turn LGBTQ+ people from outlaws to inlaws did not benefit all such Americans and, more important, rested on television ads, videos, and interviews where unexpected messengers vouched for their “just like straight” gay children, parishioners, and military colleagues.  Long retired from a guiding role in the movement, Kameny understood how such a campaign, saturated with interest convergence, would not only leave behind many sexual and gender rebels, but would for many of them impose a social conformity that in his younger days he would have denounced as “odious.”[footnoteRef:77]   [77:     Petitioner’s Brief, Kameny, pp. 24-29 (libertarian objections to the government’s discharge because of homosexual advances). ] 



APPENDIX 2.  GAY-FRIENDLY LAWS, STATES OF THE USA, DEC. 2007

	

State
	
Consensual Sodomy No Crime
	Sexual Orientation Hate Crime Law
	Laws Against Public/Private Employment Discrimination
	Municipalitieswith Domestic Partnership Registration
	2d Parent Adoptions, Equitable Parenting 
	Limited Statewide Recognition of  Same-Sex Partnerships

	Massachusetts 
	1974/2002
	      1996
	  1989/1989
	   Boston
	      1993
	     2004

	Vermont 
	     1977
	      1989
	  1991/1991
	  Burlington
	      1993
	     2000

	California 
	     1975
	      1991
	  1979/1979
	 Los Angeles
	      2003
	     1999

	District of Columbia 
	     1994
	      1994
	  1977/1977
	 Washington
	      1995
	     1992

	Connecticut 
	     1969
	      1990
	  1991/1991
	 New Haven 
	      2000
	     2005

	New Jersey 
	     1978
	      1995
	  1991/1991
	       Yes
	      1995
	     2003

	Oregon
	     1971
	      1989
	  1987/2007
	   Portland
	      2007
	     2007

	Maine  
	     1975
	      1995
	  2005/2005
	   Portland
	  2004/2007
	     2004

	Iowa 
	     1972
	      1992
	  2007/2007
	   Iowa City
	       
	     2003

	New York 
	     1980
	
	  1983/2002
	New York City
	      1995
	     2004

	Illinois 
	     1961
	      1991
	  1996/2005
	    Chicago
	      1995
	   

	Minnesota 
	     2001
	      1989
	  1986/1993
	 Minneapolis
	      2000
	    

	Rhode Island 
	     1998
	      1991
	  1985/1995
	 Providence
	
	     2002

	Hawai‘i 
	     1972
	      2001
	  1991/1991
	  Honolulu
	
	     1997

	Washington  
	     1975
	      1993
	  1985/2007
	     Seattle
	
	     2007

	Wisconsin 
	     1983
	      1988
	  1982/1982
	    Milwaukee
	      1995
	

	N. Hampshire 
	     1973
	      1991
	  1997/1997
	        
	      2007
	     2007

	New Mexico 
	     1973
	      2003
	  1985/2003
	  Albuquerque
	
	     2003

	Pennsylvania 
	     1980
	      2002
	  1975/None
	  Philadelphia
	     2002
	

	Maryland 
	    (1999)
	      2005
	  1993/2001
	    Baltimore
	
	

	Colorado
	     1971
	      2005
	  2001/2007
	     Denver
	
	

	Arizona
	     2001
	      1997
	  2003/None
	     Tucson
	
	

	Indiana
	     1976
	   
	  2004/None
	   Bloomington
	  2003/2005
	

	Nevada
	     1993
	     1989
	  1999/1999
	
	
	

	Ohio
	     1972
	      
	  1983/None
	      Toledo 
	
	

	Michigan
	    (1990)
	      
	  2003/None
	    Kalamazoo
	
	

	Kentucky
	     1992
	      1998
	  2003/None
	      
	
	

	Missouri
	    (1999)
	      2001
	   
	   St. Louis
	
	

	Florida
	    (1971)
	      1991
	
	     Miami
	
	

	Louisiana
	
	      1997
	   2004/None
	  New Orleans
	
	

	Delaware
	     1972
	      2001
	
	
	
	

	Montana
	     1997
	
	   2000/None
	
	
	

	Alaska
	     1978
	
	   2002/None
	   
	
	

	Nebraska 
	     1977
	     1997
	
	
	
	

	Georgia
	     1998
	
	
	    Atlanta
	
	

	Texas
	
	    2002
	
	    Houston
	
	

	Tennessee
	     1996
	    2001
	
	
	
	

	North Dakota
	     1973
	
	
	
	
	

	South Dakota
	     1976
	
	
	
	
	

	West Virginia
	     1976
	
	
	
	
	

	Wyoming
	     1977
	
	
	
	
	

	Kansas
	    
	    2002
	
	
	
	

	Virginia
	
	
	
	    Arlington
	
	

	North Carolina
	
	
	
	     Carrboro
	
	

	Alabama
	
	
	
	
	
	

	Arkansas
	
	
	
	
	
	

	Idaho
	
	
	
	
	
	

	Mississippi
	
	
	
	
	
	

	Oklahoma
	
	
	
	
	
	

	South Carolina
	
	
	
	
	
	

	Utah
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