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Federal Benefits – 
Aging into MEDICARE and SOCIAL SECURITY 
During the COVID Downturn
By Cynthia L. Barrett

Introduction	
Greetings from Portland, Oregon.  
I am now retired, but still volunteer to report on Social Security developments for the Family Law Institute of the LGBT Bar Association.  As a certified SHIBA volunteer in Portland, I advise individual citizens about their Medicare rights, plan costs and problems, and Fall open enrollment changes.
This year, I focus my Federal Benefits remarks on Social Security and Medicare.  The pandemic means that LGBTQ citizens are facing reduced income, inability to afford medical coverage, and if laid off, they are losing employment group health coverage (EGHC).
Because I am a retired elder law attorney, my background prepared me to help with those aging into benefits such as Social Security and Medicare.  Neither I, nor the safety net stitched together in the US, are prepared to help those younger than age 60.  Congress has stitched together a modest approach to helping younger citizens: using unemployment benefits, the $1,200 stimulus checks, some business loans, and some public health investments.  The Congress needs bigger brains and ideas to provide meaningful help during this COVID systemic shock.  Our existing safety net is neither fair nor adequate.  
We need investment in public health, childcare, education, a guaranteed annual income [perhaps triggered by some economic shock?] and infrastructure.  
But I will do what I can to help.  
If any of you have clients, friends, or family who are age 60 or above, this discussion of Social Security and Medicare will be helpful to them.  
My younger friends are developing mutual aid societies to help each other = please consider these materials as a form of the mutual aid you are giving to – and receiving from - your clients, friends or family who are aging into these two existing federal programs.
I prepared PowerPoint slides, attached to my materials, to highlight the issues addressed below.  Please feel free to use it, or revise it to fit your public and client outreach.  Also included with my materials are the following attachments so you can dive into more details about Social Security and Medicare, and new developments affecting our LGBTQ community.
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Aging into Medicare

	When you turn age 65, you can enroll in the federal Medicare health program.  
At age 65, a citizen or legal permanent resident (green card) with ten years of US work history can enroll in premium-free part A (Hospital), Part B (doctor) and Part D (drug) [premiums are charged for Part B and D].  To include non-working spouses (who lacked the ten-year work history), Medicare law allowed a spouse to enroll using the working spouse’s earnings record. 
US legal residents with an insufficient work history (including green card residents who have lived in the country for five years) can buy into Medicare.  The Part A premium is $458/month.
Disabled persons younger than age 65 can also enroll in Medicare – but these remarks today focus on aging into the Medicare system.
You can enroll in Medicare online, by setting up an ssa.gov account online.  Once you are enrolled and have your Medicare number and start date, you set up a medicare.gov account online to compare plans and select your Medigap plus Part D or your Medicare Advantage wraparound plan.
Caution for NMLR
In the years leading up to same sex marriage recognition, many states enacted a “like marriage” status for same sex couples:  civil unions, registered domestic partnerships, designated beneficiaries.  These legal arrangements still exist, and in some states same sex couples can still elect to enter this status rather than marry. 
The SSA deemed a “Non-Marital Legal Relationships” [NMLR] to be a marriage, using its longstanding policy and regulations granting deemed spousal status to a person who could inherit as an intestate spouse from a decedent.  
Thus, SSA allows initial Medicare enrollment for a non-working NMLR.
Other Medicare special spousal treatment rules (for special enrollment periods to avoid late enrollment penalties) ARE NOT AVAILABLE TO NMLRs.  CMS Ruling No. CMS-4176-R (Feb. 9, 2015).  This means out of pocket costs for NMLR, See 1.c below.
Why the difference in treatment for NMLRs (ok for Social Security, not OK for Medicare)?  
Enrollment is determined by SSA, Title II, which looks to the law of domicile to define a spouse.  Medicare’s definition of a spouse (relevant for special enrollment periods and late enrollment penalties) is determined by Title XVIII and its Regulations, which do not define or direct the deeming of a spouse. 
1.  Employee Group Health Plan (EGHP) to Medicare at Age 65

a. Worker turning age 65 always enrolls in Medicare Part A
b. If spouse turning age 65 is on worker’s EGHP, he or she should also enroll in Medicare Part A; she or he need not enroll in Part B until disenrollment in EGHP
c. If NMLR turning age 65 is on worker’s EGHP, he or she should enroll in both Part A and Part B
Cost Higher for NMLR:  the NMLR, who must enroll in Part B to avoid late enrollment penalties, must immediately start paying the $144.60 Part B premium.  NMLRs have been known to marry in this circumstance, allowing the “spouse” to delay paying Part B premiums.

d. COBRA If you lose EGHP because of COVID layoff after age 65, you will be offered COBRA---and the COBRA plan will expect Medicare to pay first; if you are not enrolled in Part A or/and Part B, then on audit the COBRA plan will refuse to pay your providers going forward and if it paid your providers in that past, it will try to claw back the Medicare portion from the provider and also bill you for reimbursement. To avoid this result, if you turn age 65 while on COBRA, or as you enter COBRA, you need to enroll in Part A and Part B right away. Most people turning 65 disenroll from COBRA (its premiums are high) and enroll in a Medigap plus Part D package, or in a Medicare Advantage wraparound sort of Medicare plan (usually includes drugs)
e. Schedule appointment with state SHIP/SHIBA Medicare volunteer to
Review Medigap/Part D drug/Medicare Advantage plans, costs and options that fit you; during COVID those meetings are held virtually or by telephone.


2. Marketplace Plan to Medicare at Age 65

a. You lose your tax subsidy at age 65, and most people transition to Medicare;
For example, if the plan costs $800/month and you turn 65 July 2, but your subsidy brings the price down to $300 a month for you, after you reach 65 the plan continues to accept your $300 a month, but come April 15 you will owe Uncle Sam six months x $500/month subsidy, or $3,000 in additional taxes 
b. Always enroll in Part A; if you plan to drop the now unsubsidized Marketplace plan [most do!], then  enroll in Part B also
c. Family Marketplace Plan Trap:  If you turn age 65, and disenroll in a marketplace family plan, your spouse and child under age 26 lose that plan also.  They need to enroll immediately in their own marketplace plans; they have a 60 day special https://pubmed.ncbi.nlm.nih.gov/32267818/enrollment period to enroll and pay the first premiums, or they have no coverage until the next open enrollment.
d. Schedule appointment with state SHIP/SHIBA Medicare volunteer to
Review Medigap/Part D drug/Medicare Advantage plans, costs and options that fit you; during COVID those meetings are held virtually or by telephone.

3.  Transgender Concerns and Research

a. Some trans-specific treatments and drugs are covered routinely by Medicare, but gender reassignment surgery is approved on a case by case basis.  CMS Decision Memo CAG – 0446N (August 30, 2016)
b. Medicare cards no longer reflect the gender of the enrollee, but gender markers are still including in the back office SSA/CMS database.  Medicare has a specific billing code, 45, to submit with services to avoid denials for gender mismatches.
c. New research on trans services and costs is now possible using the Medicare database – for example, see 7 Apr 2020  “Medicare Prescription Drug Plan Coverage of Hormone Therapies Used by Transgender Individuals” Solotke et al. Yale University (New Haven CT)  at    https://pubmed.ncbi.nlm.nih.gov/32267818/
d. A trans individual aging into Medicare should use the Medicare online Plan Finder tool to compare options:  does the plan have preauthorization procedures that will make desired surgeries easier to arrange?  What are drug costs from different pharmacies, and in different plans? Each doctor chooses which plans to work with.
e. Support groups for aging trans adults can arrange to have Plan Comparison trainings in Medicare open enrollment time, focusing on how plans provide trans care and drugs.  I have suggested this to my local SAGE Metro program.  Involving your local SHIBA Medicare counseling program will help train their volunteers on trans-specific needs. 

4. Help with Medicare Costs

Lower income Medicare enrollees can get help with certain Medicare costs:

	Part B Premium - $144.60/month (usually deducted from Social Security)
	Drug Costs – Part D plan premiums, co-pays, and co-insurance

There are two separate programs, one focused solely on Part A and B, the Medicare Savings Program, and one focused on Part D drug costs, the “Extra Help” Limited Income Supplement (LIS) program.

Eligibility is based on income, and in some states, resources.  Oregon and some other states have eliminated the resource test for lower income individuals.  

Oregon’s Medicare Savings Program, and Extra Help, are available to all whose regular monthly income is less than:
	Single    $1,456
	Couple $1,960

The Medicare Savings Program also pays for deductibles, co-insurance, and co-pays for all whose income meets the lowest threshold:
        Single     $1,084
        Couple   $1,457

If Oregon pays the Part B premium for you, then you have $144.60 more monthly income.  If you have Part D drug help, your drug plan premium will be zero and your drug co-pays will be $3.40 or $8.50 for most covered drugs. 

Screening for eligibility for this help, based on current income not income from prior wages, is part of the free SHIBA help available from volunteers in your community.  A Medicare Worksheet for those new to Medicare, and a Medicare Cost Help fact sheet are attached to these materials.

SOCIAL SECURITY AND THE LGBTQ CLIENT

During the COVID economic crunch, Social Security can be a crucial income source for your LGBTQ client, their spouses and partners, and their children.   Although this is a federal program that most of us age into at age 60 and above, some qualify earlier based on disability.  These remarks are not focused on the disability route to Social Security – my practice of elder law and estate planning did not prepare me for that specialty. 
 I have monitored the Social Security Administration’s extension of spousal and child benefits to LGBTQ families for seven years for the Family Law Institute, and will focus today’s remarks on spousal and child benefits.  Some of these benefits are available immediately after the death of an insured worker – and since COVID poses a mortal threat, those survivor benefits will be highlighted.

1. Three Potential Income Streams

Social Security can provide three income streams for the family: one check for the worker, one check for a spouse (50% of the worker’s check), a check for a minor or disabled child.  These potential income streams are all based on one worker’s earnings record.  The insured worker has paid taxes into Social Security's Old-Age, Survivors, and Disability Insurance (OASDI) program for at least ten years.
Spousal and child’s benefits do not begin until the worker (a) becomes entitled to collect his or her benefit, or (b) dies. 
A spouse might be eligible for benefits based on his or her own earnings record.  But in these remarks, I focus on how a spouse collects the “Spousal Benefit” – 50% of the worker’s entitlement, and the “Survivor Benefit” – 100% of the deceased worker’s entitlement.
	The spousal benefit (50% check) can begin at age 62.  If the spouse delays making a claim until later in life, the check will be higher.  
	The survivor benefit (100% check) can begin at age 60.  If the widow or widower delays making a claim until later in life, the check will be higher.  
	There are four categories of Child’s Benefit:	
		Minor child of a worker - under age 18, or 19 if still in high school
		Surviving child of a worker - under age 18, or 19 if still in high school
		Disabled Adult Child (disabled before age 22)
		Grandchild of a worker – if natural parents deceased or disabled, and child is
			Grandparent’s dependent before application for SS retirement benefits
	“Child in Care” Check Someone of any age who cares for a deceased or retired worker’s child under age 16 can qualify for a “child in care” check.  This benefit can greatly help a household with young children, and a parent too young to qualify for a spousal or surviving spouse check.  If a parent is deceased, or living and collecting SS disability or retirement, then if a parental relationship can be established between the insured worker and the child, the adult of any age caring for that child might qualify for a monthly check related to caring for the child.  	
2. Two Questions for SSA:  
a. Who is a spouse? 
b. Who is a parent?
          When states began to grant “all but spouse” status to same sex partners, the Social Security Administration had to deal with claims from those partners.  These non-marital legal relationships {NMLR], usually civil unions, registered domestic partnerships, and designated beneficiaries, all granted the same sex couple spouse-like intestate succession rights.  After Windsor in 2013 opened the door to federal benefits for same sex married couples, the Social Security Administration resolved the status problem by concluding that all NMLRs would be deemed spouses.
	The Social Security Administration began to see child claims based on the earnings records of non-bio parents.  The agency had not dealt with new medical techniques for fertility, such as IVF and surrogacy, and needed to develop parentage concepts beyond the “natural child” or “born during marriage” presumptive parentage.  
	Under state law, those who bore, fathered, or adopted a child were recognized as parents.  Slowly, state law adapted to our LGBTQ families by developing parentage orders, statutes or case law dealing with IVF and surrogacy, and extending the presumption of parentage for a child born during a marriage to same sex relationships.
	In the SSA Program Operations Manual System (POMS), the agency issued over time a succession of “same sex relationships” and “children of same sex marriages and other relationships” guidance.  The Regional Counsel Offices dealt with myriad questions from the field offices, and tried to interpret how a state would resolve the complicated questions of spousal and NMLR status and non-bio child status.  
	These published Regional Counsel Opinions (links below to same sex relationships benefit claims decisions) show the agency adapting its rules to our family structure.
Subchapter List for MARITAL RELATIONSHIP -- Same-Sex Relationships
PR 058: MARITAL RELATIONSHIP -- Same-Sex Relationships
 PR 05800: MARITAL RELATIONSHIP -- Same-sex Relationships
PR 05800.000: MARITAL RELATIONSHIP -- Same-Sex Relationships - Table of Contents
 PR 05805: State Recognition of Same-Sex Marriage
PR 05805.000: State Recognition of Same-Sex Marriage - Table of Contents
PR 05805.006: California
PR 05805.032: New Hampshire
PR 05805.034: New Mexico
PR 05805.041: Oregon
PR 05805.042: Pennsylvania
 PR 05820: State Recognition of Foreign Same-Sex Marriages
PR 05820.000: State Recognition of Foreign Same-Sex Marriages - Table of Contents
PR 05820.006: California
PR 05820.038: Belgium
PR 05820.114: England
PR 05820.128: France
PR 05820.238: Mexico
PR 05820.262: Netherlands
PR 05820.274: Norway
PR 05820.340: South Africa
PR 05820.342: Spain
 PR 05825: State Recognition of Canadian Same-Sex Marriages
PR 05825.000: State Recognition of Canadian Same-Sex Marriages - Table of Contents
PR 05825.005: Alberta
PR 05825.057: British Columbia
PR 05825.279: Ontario
 PR 05830: Recognition of Foreign Same-Sex Marriage When Domicile is Foreign
PR 05830.000: Recognition of Foreign Same-Sex Marriage When Domicile is Foreign - Table of Contents
PR 05830.009: Australia
PR 05830.011: Austria
PR 05830.030: Denmark
PR 05830.070: Canada
PR 05830.114: England
PR 05830.170: Ireland
PR 05830.175: Italy
PR 05830.262: Netherlands
PR 05830.342: Spain
PR 05830.345: Switzerland
 PR 05840: State Recognition of Civil Unions
PR 05840.000: State Recognition of Civil Unions - Table of Contents
PR 05840.006: California
PR 05840.007: Colorado
PR 05840.011: Florida
PR 05840.024: Massachusetts
PR 05840.032: New Hampshire
PR 05840.035: New York
PR 05840.042: Pennsylvania
PR 05840.050: Vermont
 PR 05845: State Recognition of Domestic Partnerships
PR 05845.000: State Recognition of Domestic Partnerships - Table of Contents
PR 05845.006: California
PR 05845.009: Delaware
PR 05845.010: District of Columbia
PR 05845.011: Florida
PR 05845.014: Hawaii
PR 05845.017: Indiana
PR 05845.024: Massachusetts
PR 05845.033: New Jersey
PR 05845.041: Oregon
PR 05845.042: Pennsylvania
PR 05845.053: Washington
PR 05845.055: Wisconsin
 PR 05865: Non-Marital Legal Relationships -- Determining Duration When Converted to Marriage
PR 05865.000: Non-Marital Legal Relationships -- Determining Duration When Converted to Marriage - Table of Contents
PR 05865.009: Delaware
PR 05865.024: Massachusetts
PR 05865.053: Washington

These published Regional Counsel Opinions (links below to child benefit claims decisions) show the agency adapting its rules to the children in our families. 
Subchapter List for CHILD - Children of Same-Sex Marriages and Other Relationships
PR 009: CHILD - Children of Same-Sex Marriages and Other Relationships
 PR 00900: CHILD - Children of same-sex marriages and other relationships
PR 00900.000: CHILD - Children of Same-Sex Marriages and Other Relationships - Table of Contents
 PR 00905: General
PR 00905.000: General - Table of Contents
PR 00905.006: California
PR 00905.007: Colorado
PR 00905.008: Connecticut
PR 00905.011: Florida
PR 00905.014: Hawaii
PR 00905.018: Iowa
PR 00905.021: Louisiana
PR 00905.024: Massachusetts
PR 00905.028: Missouri
PR 00905.031: Nevada
PR 00905.032: New Hampshire
PR 00905.033: New Jersey
PR 00905.034: New Mexico
PR 00905.035: New York
PR 00905.039: Ohio
PR 00905.041: Oregon
PR 00905.042: Pennsylvania
PR 00905.052: Virginia
PR 00905.053: Washington


3. The Road to Recognition:  
a. NMLRs, 
b. Common Law Marriage, 
c. Foreign Spouses/Partners

Advocates for our partners filed and litigated claims for spousal benefits for NMLRs, and the agency accepted those NMLR claims.  However, because SSA looks to the law of the worker’s residence at the time the claim is filed (or the state of residence at death, if a survivor claim), the NMLR status is not enough to win if the applicable state law does not recognize that status.
	If a California registered domestic partner resides in, and then dies in Mississippi, the surviving partner’s clam for benefits would be denied – Mississippi does not recognize that form of relationship.  We saw some couples move to more friendly states to be successful with spousal 50% benefit checks; the NMLR who died in Mississippi cannot cure the defect.
	As advocates struggled to bring our relationships within the frame used by SSA, they found that the “common law marriage” definition provided a useful tool.  If the couple without a ceremonial marriage had lived in a common law marriage state at any point in their relationship, perhaps they had met that state’s definition of a common law marriage and would qualify for spousal benefits.  Port-mortem, some advocates found themselves using a probate or declaratory judgment proceeding to establish a common law marriage. 
	If a couple had a foreign marriage or NMLR, the SSA would examine the laws of the jurisdiction involved and usually decide in a precedential Regional Counsel Opinion published in the POMS.  See PR 058020, 025 and 030, links to cases in “Same sex relationships” above.

4. Living Spouse? The Spousal 50% Benefit – Prerequisites and Limits
To claim the Spousal 50% benefit, you must
a. Be age 62 or above, 
b. Have a living spouse, NMLR, or ex-spouse/NMLR.
c. Have been married (or NMLR or combination of marriage and NMLR) a year
d. If divorced, the marriage/NMLR must have lasted ten years or more
e. The spouse or ex-spouse must be receiving, or entitled to, benefits
f. The amount of the spousal 50% benefit must be greater than your own entitlement on your own earnings record.  
   	You cannot claim only a spousal 50% benefit, delaying a claim on your earnings record.  The SSA will require both claims to be made at once, and give you the larger amount.  (Exception: Those born before January 2, 1954, can choose either their own check, or a spousal benefit.  This former claim strategy permitted one to grow one’s own earnings record check and claim it later; if someone was born before the cutoff date, and claimed  benefits at FRA, he or she can opt into that “defer and grow” claiming strategy).
	If re-married, the divorced spouse cannot collect on the ex-spouse’s earnings record.

5. Deceased Spouse or Ex-Spouse?  the Surviving Spouse Benefit 
The surviving spouse benefit, which can be claimed earlier (age 60) and is 
100% of the deceased worker’s entitlement, may be the most significant income protection for older LGBTQ couples in this COVID time.  
To claim the Surviving Spouse benefit, you must
a. Be age 60 or above, 
b. Have a deceased spouse, NMLR, or ex-spouse/NMLR.
c. Have been married (or NMLR or combination of marriage and NMLR) nine months
(Some exceptions such as accidental death, death while on active duty, etc.)
d. If divorced, the marriage/NMLR must have lasted ten years or more
e. Have re-married after age 60, or be unmarried at time you file the claim
A disabled surviving spouse can claim the Surviving Spouse benefit as early as age 50; he or she need not wait until age 60 or above.
Screening client who are struggling with the COVID recession for entitlement to Social Security Survivor benefits is simple:  
Did you lose any spouse or NMLR – at any age, 
Whether in your 20s, 30s, 40s, or more recently?
If the answer is YES, then you want to flag it, so the client can, at age 60, consider making a claim.
If the answer is YES, and the client is considering re-marriage, you should advise him or her of the rule allowing benefits only if single, or if re-married after age 60.
	
6. Same Sex Couples and Survivor Benefits – two pending class actions

Which of our same sex couples are still denied Social Security Survivor Benefits? 
Answer:  Those who died before same sex marriages
		Were possible in their state
				AND
	        Those who married (or entered NMLR) but
		Their spouse/NMLR died within nine months

 	Although the Social Security Administration has responded to our developing same sex marriage rights and opened the doors to this safety net, we see many members of our community who are denied the income protections of survivor benefits because our right to marry was not recognized nationwide until the Supreme Court ruled in Obergefell, in 2015.
	Advocates, including Lambda Legal, have been constructing arguments to extend Social Security Survivor benefits to those whose partners died before marriage recognition in their states, and to those who died after marriage or NMLR, but before meeting the nine month marriage duration requirement for survivor benefits.   In the first half of 2020, two of those carefully put together cases reached the trial court stage, and gained class action certification.
	To prepare members of our community to file claims and be in line for benefits should these cases result in the desired SSA change of policy, I include brief case notes below and in my attachments include the judicial opinions for each case.

a. Death Before Marriage Rights Recognized in Your State 

Thornton v. Saul, Western District of Washington, Civil No. 2:18-cv-01409
Plaintiff Helen Thornton filed suit against the Commissioner of Social Security after she was denied Social Security survivor benefits on the work history of her deceased partner, Marjory Brown.  Ms. Brown was an instructor at Evergreen State College, and had higher earnings than Ms. Thornton.
Ms. Brown died in 2006, before Washington allowed same-sex marriage. 
In January 2015, shortly after her 60th birthday, Ms. Thornton applied for Social Security survivor benefits based on Ms. Brown’s work history.  The Social Security Administration denied the claim, leading to this federal court class action lawsuit. 
Ms. Thornton argued that she would have married Ms. Brown, but for the home state’s refusal to allow same sex marriage in 2006.  “The Administration concedes that it is not arguing ‘that the earlier availability of same-sex marriage in other jurisdictions changes the fact that those who were once prohibited from marrying in their home states were, under Obergefell, subject to a violation of their constitutional rights.’ Dkt. 63, at 34.” Report and Recommendations, Footnote 1, p. 3-4.
The US Magistrate Judge, J. Richard Creatura, recommended plaintiff’s motion for class certification be granted, defining the class as:
“All person nationwide who presented claims for social security survivor’s benefits based 	on the work history of their same-sex partner and who were barred from satisfying the 	marriage requirements for such benefits because of applicable laws that prohibited same-	sex marriages.” Report and Recommendation, p. 21 (1/31/2020)
 Both parties have filed objections to the Magistrate’s Report and Recommendations. As of July 20, 2020, the case is assigned to District Judge James R. Robart.  Most recently, the parties stipulated to the numerosity requirement of the class action requirements – more than 150 individuals.  Notice of Joint Stipulation Regarding Numerosity, and Joint Motion to Vacate Discovery Schedule (July 9, 2020) 
Practical Implications of Thornton: 
                While this case wends its way through the courts, lawyers and advocates can alert possible class members, and encourage them to file a claim!  If successful, the claim is paid back to date of filing.  An earlier date of filing is smart.
Any surviving partner whose partner died before same sex marriage was allowed in their state can preserve their rights.  
1.  If not yet age 60, file a lump sum death benefit claim (only $255) to get a determination of spousal status to set up a later survivor claim.
2. If disabled, then file a claim at age 50 for survivor benefits to get in the queue. Arizona attorney Autumn Menard of Menard Disability, who is one of the appointed class counsels in the related class action, Ely v. Saul, would be happy to answer questions on disability and possible strategies.  
3. If approaching age 60 and considering re-marriage, delay until after age 60 so you preserve the possibility for a survivor claim.
4. If past age 60, file a claim if you are single or married again after age 60, and get the SSA to run the numbers so you know if the survivor check exceeds your own earnings record check.  What claiming strategy makes sense for you, and your retirement security? Even if you are now collecting on your own account, you can suspend your benefit and collect the survivor check. Find out if your own deferred check will grow enough to exceed, at some point, the survivor check.  If so, at that point you can let the survivor check go and restart your now larger check from your own earnings record.



b. Death After Marriage/NMLR But Before Nine Months Duration Requirement for Survivor Benefits
Ely v. Saul No., CV-18-00557-TUC-BGM (Arizona District Court)

Michael Ely and James A. Taylor, Arizona residents, married there on November 17, 2014, one month after marriage became legal in Arizona.  Mr. Taylor died six months later, and Michael Ely filed an application for Social Security survivor benefits.  The Social Security Administration denied the claim – the marriage had not lasted the nine-month general duration period for surviving spouse claims.
After administrative appeals, Mr. Ely filed this lawsuit on November 20, 2018. His claim was joined by James Obergefell and Anthony Gonzales, whose spouses also died before the end of the nine-month duration of marriage requirement for survivor claims.  Mr. Ely’s private attorneys. Brian Clymer and Autumn Menard joined Lambda Legal to seek class action certification and a nation-wide injunction.
On May 27, 2020, Magistrate Judge Bruce G. Macdonald ordered judgment in favor of Plaintiff Ely and the following Class:
“All persons nationwide who (1) presented claims for and were denied, or will present claims for and be denied, social security spousal survivor’s benefits based on not being married to a same-sex spouse for at least nine months at the time of the spouse’s death and (2) were prohibited by unconstitutional laws barring same-sex marriage from being married for at least nine months.  This class is intended to exclude any putative class members in Thornton v. Social Security Administration, No. CV-18—1409-JLR-JRC (W.D. Wash.).”
The government filed notice of appeal on July 24, 2020.  Discussions between the parties are ongoing, and Autumn Menard, one of the appointed class counsels, will keep me informed of any resolution of the case. 
PRACTICAL IMPLICATIONS
                While this case wends its way through the courts, lawyers and advocates can alert possible class members, and encourage them to file a claim!  If successful, the claim is paid back to date of filing.  An earlier date of filing is smart.
	Any surviving spouse/NMLR with a relationship ending in death of the partner after less than nine-month duration, no matter what age, should preserve their rights.
5.  If not yet age 60, like James Obergefell, file a lump sum death benefit claim (only $255) to get a determination of spousal status to set up a later survivor claim.
6. If disabled, then file a claim at age 50 for survivor benefits to get in the queue. Arizona attorney Autumn Menard of Menard Disability, who is one of the appointed class counsels, would be happy to answer questions on disability and possible strategies.  
7. If approaching age 60 and considering re-marriage, delay until after age 60 so you preserve the possibility for a survivor claim.
8. If past age 60, file a claim if you are single or married again after age 60, and get the SSA to run the numbers so you know if the survivor check exceeds your own earnings record check.  What claiming strategy makes sense for you, and your retirement security? Even if you are now collecting on your own account, you can suspend your benefit and collect the survivor check.  Find out if your own deferred check will grow enough to exceed, at some point, the survivor check.  If so, at that point you can let the survivor check go and restart your now larger check from your own earnings record.
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