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Originating Component
OISP
Effective Date
02/27/2019
Background
 
This is a Quick Action Transmittal to change GN 00210.002 and GN 00210.006, previously issued as TN 35, to non-Sensitive.
On February 23, 2019, the adjudicative edits in the Modernized Claims System (MCS) that prevented the processing of Title II claims involving same-sex marital determinations were removed. As a result, these claims are able to be adjudicated in the field office (FO). While manual processing is no longer necessary, special processing instructions regarding the coding for claims involving same-sex marital determinations remain in existence and are being updated in this transmittal.
 
Summary of Changes
GN 00210.002 Determining Marital Status (Marriages and Non-Marital Legal Relationships) for Title II and Medicare Benefits
Changed reference in GN 00210.002B.3 in the chart for step 4 and 5 from GN 00210.020B to GN 00210.020.
 
GN 00210.006 Same-Sex Marriages and Non-Marital Legal Relationships Established in Foreign Jurisdictions
Changed reference in GN 00210.006 in step 4 from GN 00210.020B to GN 00210.020.
Changed references in GN 00210.006 in step 6 from GN 00210.000 to GN 00210.020 and GN 00210.020B to GN 00210.020.
Changed reference in GN 00210.0006 in step 7 from GN 00210.000 to GN 00210.020 and GN 00210.020B to GN 00210.020.
Added GN 00210.020 Processing Instructions for Title II Same-Sex Relationship Claims, Reconsiderations, and Hearing Requests reference to Section E.
GN 00210.002 Determining Marital Status (Marriages and Non-Marital Legal Relationships) for Title II and Medicare Benefits
[bookmark: a]A. When To Recognize Same-Sex Marriages For Title II And Medicare Benefits
We will recognize a valid same-sex marriage as of the date of the marriage, including during periods when the number holder's (NH’s) state of domicile did not recognize same-sex marriages.
[bookmark: a1]1. Use these instructions when marriage is material to entitlement
Use these instructions to determine the marital status of a same-sex couple only when the same-sex marriage is material to a Title II or Medicare entitlement determination.
For example, do not use these instructions if someone in a same-sex marriage files for a retirement benefit on his or her own earnings record and determining marital status is not required.
[bookmark: a2]2. Closed claims
If the claim is closed, that is, if the time to appeal the determination or decision has expired and cannot be extended, the claimant may file a new claim under current procedures. Consider if we can reopen a determination or decision that was denied because we did not recognize a same-sex marriage. For more information about reopening closed claims, refer to GN 00210.030.
[bookmark: b]B. How To Determine Title II And Medicare Marital Status For Same-Sex Couples
[bookmark: b1]1. Concurrent claims
Use the instructions in this section to determine the marital status of a same-sex couple for the Title II aspects of concurrent claims.
Use the instructions in GN 00210.800 to determine the marital status of a same-sex couple for the Title XVI aspects of concurrent claims.
[bookmark: b2]2. Check existing legal opinions before requesting a new legal opinion
If you need a legal opinion, after following the steps in this section to determine marital status, check PR 05800.000 for an existing opinion that can be applied to the claim before you request a new opinion. To request a new opinion, refer to instructions in GN 01010.815.
[bookmark: b3]3. Steps to determine marital status
Use these steps to determine marital status:
	Step
	Action

	1
	Marriage or non-marital legal relationship (NMLR) in a foreign jurisdiction
Does the claimant allege a same-sex marriage or NMLR celebrated in a foreign jurisdiction? That is, was the marriage or NMLR celebrated somewhere other than in:
· •
the 50 United States,
· •
the District of Columbia,
· •
the U.S. Virgin Islands,
· •
Puerto Rico,
· •
Guam,
· •
American Samoa, or
· •
the Northern Mariana Islands?
If yes, proceed according to the instructions in GN 00210.006.
If no, go to step 2.

	2
	Transgender or intersex individual
Does the claimant allege that the marriage or NMLR involves a transgender or intersex individual?
If yes, follow the procedures in GN 00305.005 to determine if the marriage or NMLR is same-sex or opposite-sex. For definitions of transgender and intersex, also refer to GN 00305.005.
· •
If the relationship is a same-sex relationship, go to step 3.
· •
If the relationship is an opposite-sex relationship, do not apply these instructions. To determine marital status, refer to GN 00305.005.
If no, go to step 3.

	3
	Non-marital legal relationship (NMLR)
Did the couple enter into a NMLR?
If yes, follow instructions in GN 00210.004 to determine marital status.
If no, go to step 4.
NOTE: If the claimant or NH alleges a prior NMLR to an individual other than his or her current spouse, refer the claim for a legal opinion, according to instructions in GN 01010.815.

	4
	Ceremonial marriage, common-law marriage (non-ceremonial), or deemed marriage based on a legal impediment
Did the couple have a ceremonial marriage, common-law marriage (non-ceremonial), or deemed marriage?
If yes, refer to the instructions listed below to determine marital status, then go to step 5.
If no, refer to GN 00210.020 for systems instructions to deny the claim.
Ceremonial marriage
If the couple had a ceremonial marriage, obtain proof of marriage according to instructions in:
· •
Spouse’s Benefits – Marriage Certification (RS 00202.065)
· •
Spouse’s Benefits – Proof of Marriage (RS 00202.070)
· •
Widow(er)'s Benefits - Table of Proofs and Development – Policy (RS 00207.004)
· •
Evidence Requirements for the Lump-Sum Death Payment (LSDP) (RS 00210.005)
· •
Preferred Proof of Ceremonial Marriage (GN 00305.020)
· •
Secondary Proof of Ceremonial Marriage (GN 00305.025)
For information about when States and U.S. Territories permitted same-sex marriages, refer to GN 00210.003.
Common-law marriage (non-ceremonial)
If the couple alleges a same-sex common-law marriage, refer the claim for a legal opinion, according to instructions in GN 01010.815. Exception – New Hampshire same-sex common-law marriages may be recognized without referring the claim for a legal opinion. For more information about New Hampshire common-law marriage laws, refer to GN 00305.075. For more information about common-law marriage, refer to GN 00305.060and GN 00305.065.
Deemed marriage
If the couple alleges having a deemed marriage based upon a legal impediment, refer to GN 00305.055 for more information.

	5
	Did you determine that the claimant is married?
If yes, we will recognize the marriage as of the date of the marriage.
If no, refer to GN 00210.020 for systems instructions to deny the claim.


GN 00210.006 Same-Sex Marriages and Non-Marital Legal Relationships Established in Foreign Jurisdictions
A. Recognition Of Same-Sex Marriages And Non-Marital Legal Relationships (NMLRs) Established In Foreign Jurisdictions
Use the instructions in this section to determine the marital status of couples in same-sex marriages and same-sex NMLRs established in foreign jurisdictions.
1. Title II and Medicare
We recognize same-sex marriages and some NMLRs established in foreign jurisdictions as marriages for Title II and Medicare entitlement purposes.
To determine if we recognize a same-sex marriage or a NMLR as a marriage established in a foreign jurisdiction, follow instructions GN 00210.006B in this section.
2. Title XVI
For Title XVI eligibility and payment amount purposes, we recognize same-sex marriages established in foreign jurisdictions. We recognize NMLRs established in foreign jurisdictions when one member of the couple is entitled to Title II benefits as the spouse of the other member of the couple. If a couple holds themselves out to the community as married, the couple is married for Title XVI purposes.
To determine if we recognize a same-sex marriage or a NMLR established in a foreign jurisdiction, follow instructions GN 00210.006C in this section.
For more information about determining marital status for purposes of Title XVI and holding out, refer to GN 00210.800 and SI 00501.152.
B. Steps To Determine If We Recognize A Same-Sex Marriage Or A NMLR Established In A Foreign Jurisdiction For Title II And Medicare
Follow these steps to determine if we recognize a same-sex marriage or a NMLR established in a foreign jurisdiction.
	Step
	Action

	1
	Marriage or NMLR established in a foreign jurisdiction
Does the claimant allege a same-sex marriage or NMLR established in a foreign jurisdiction? A foreign jurisdiction, for Title II and Medicare, is somewhere other than:
· •
the 50 United States,
· •
the District of Columbia,
· •
the U.S. Virgin Islands,
· •
Puerto Rico,
· •
Guam,
· •
American Samoa, and
· •
the Northern Mariana Islands.
If yes, go to step 2.
If no, do not follow these instructions. Instead, refer to instructions for determining marital status for same-sex marriages or NMLRs established in a U.S. jurisdiction in GN 00210.002and GN 00210.004. To determine marital status for opposite-sex couples, refer to GN 00305.005.

	2
	Prior Non-marital legal relationship (NMLR)
Does the claimant or number holder (NH) allege having established any prior NMLR with an individual other than his or her current spouse?
If yes, check for an applicable precedent opinion in PR 05800.000. If no applicable precedent opinion exists, refer the case for a legal opinion on the possible effect of the prior relationship, using the instructions in GN 01010.815. Then, go to step 7.
If no, go to step 3.

	3
	Foreign Ceremonial marriage
Did the couple allege having a foreign ceremonial same–sex marriage?
If yes, obtain proof of marriage as set out below. Then, go to step 5.
If no, go to step 4.
Proof of marriage
Use the following instructions to obtain proof of marriage:
· •
RS 00202.065 Spouse’s Benefits – Marriage Certification
· •
RS 00202.070 Spouse’s Benefits – Proof of Marriage
· •
RS 00207.004 Widow(er)'s Benefits - Table of Proofs and Development – Policy
· •
RS 00210.005 Evidence Requirements for the Lump-Sum Death Payment (LSDP)
· •
GN 00305.020 Preferred Proof of Ceremonial Marriage
· •
GN 00305.025 Secondary Proof of Ceremonial Marriage
· •
GN 00307.000 Foreign Evidence

	4
	Foreign non-ceremonial marriage (for example, common-law marriage), deemed marriage, or NMLR?
Did the couple allege having a foreign non-ceremonial same-sex marriage (for example, common-law or other marriage according to local custom), a deemed marriage, or a NMLR?
If yes, check for an applicable precedent opinion in PR 05800.000. If no applicable precedent opinion exists, refer the case for legal opinion, according to instructions in GN 01010.815. Then, go to step 7.
NOTE: The opinion must address if the non-ceremonial marriage, deemed marriage, or NMLR was permitted in the foreign jurisdiction and recognized by the state of the NH's domicile (or the District of Columbia if domicile is in a foreign jurisdiction) to convey spousal inheritance rights.
If no, the relationship is not recognized as a valid marital relationship for Title II and Medicare purposes. For claims, refer to processing instructions to deny the claim in GN 00210.020.

	5
	Marriage listed on table
Did the couple establish a marriage in a foreign jurisdiction listed in the table in GN 00210.006D in this section?
If yes, go to step 6.
If no, and the couple established a marriage in a foreign jurisdiction not listed in the table, refer the case for legal opinion, according to instructions in GN 01010.815. Before you request a new legal opinion, check for an applicable precedent opinion in PR 05800.000. Then, go to step 7.

	6
	Foreign jurisdiction marriage established
Was the same-sex marriage established in a foreign jurisdiction on or after the date shown in Column II for when that foreign jurisdiction first permitted same-sex marriages? Refer to the table in GN 00210.006D in this section.
If yes, for pending claims and post-entitlement actions, we will recognize the marriage as of the date it was established. Process the claim or post-entitlement action according to instructions in GN 00210.020
If no, the marriage is not recognized as a valid marital relationship for Title II and Medicare purposes. For claims, refer to processing instructions to deny the claim in GN 00210.020.

	7
	Recognition of the foreign marriage or NMLR – Legal opinion
Does the legal opinion state that the claimant is in a valid foreign marriage, deemed marriage or NMLR that is recognized for purposes of determining entitlement under Title II and Medicare?
If yes, process the claim or post-entitlement action following instructions in GN 00210.020.
If no, the marriage or NMLR is not recognized as a marital relationship for Title II and Medicare purposes. For claims, refer to systems instructions to deny the claim in GN 00210.020.


[bookmark: c]C. Steps To Determine If We Recognize A Same-Sex Marriage Or NMLR Established In A Foreign Jurisdictions For Title XVI
Follow these steps to determine if we recognize a same-sex marriage or NMLR established in a foreign jurisdiction.
	Step
	Action

	1
	Living with spouse and marriage celebrated in a foreign jurisdiction
Does the claimant allege that he or she lives with someone of the same sex with whom he or she celebrated a ceremonial same-sex marriage in a foreign jurisdiction? For Title XVI purposes, a foreign jurisdiction is somewhere other than:
· •
the 50 United States,
· •
the District of Columbia, and
· •
the Northern Mariana Islands.
IMPORTANT: For Title XVI purposes, the following U.S. territories are foreign jurisdictions: American Samoa, Guam, Puerto Rico, and U.S. Virgin Islands.
If yes, go to step 2.
If no, develop for any of the following per GN 00210.800.
· •
a same-sex marriage established in the United States, including the District of Columbia and the Northern Mariana Islands;
· •
entitlement to Title II benefits, one as the same-sex spouse of the other; or
· •
holding out to the community as married.
For opposite-sex couples, refer to SI 00501.150 and SI 00501.152. to determine marital status.

	2
	Marriage listed on table
Did the couple establish a marriage in a foreign jurisdiction listed in the table in GN 00210.006D in this section?
If yes, go to step 3.
If no, and the couple established a marriage in a foreign jurisdiction not listed in the table, check for an applicable precedent opinion in PR 05800.000. If no applicable precedent opinion exists, refer the case for legal opinion, according to instructions in GN 01010.815. Then go to step 4.

	3
	Foreign jurisdiction marriage established
Was the same-sex marriage established in a foreign jurisdiction on or after the date shown in Column II for when that foreign jurisdiction first permitted same-sex marriages? Refer to the table in GN 00210.006D in this section.
If yes, the marriage is recognized as a valid marital relationship for Title XVI purposes. Process the claim or post-eligibility action following instructions in GN 00210.800.
If no, the marriage is not recognized as a valid marital relationship for Title XVI purposes. Process the claim or post-eligibility action following instructions in GN 00210.800.

	4.
	Recognition of the foreign marriage – Legal opinion
Does the legal opinion state that the claimant is in a valid foreign marriage that is recognized for purposes of determining eligibility under Title XVI?
If yes, the marriage is recognized as a valid marital relationship for Title XVI purposes. Process the claim or post-eligibility action following instructions in GN 00210.800.
If no, the marriage is not recognized as a valid marital relationship for Title XVI purposes. Process the claim or post-eligibility action following instructions in GN 00210.800.


[bookmark: d]D. Chart For Same-Sex Marriages Established In A Foreign Jurisdiction
Consult this chart to determine the dates when foreign jurisdictions permitted same-sex marriages.
REMINDER: For Title XVI purposes, the following U.S. territories are foreign jurisdictions: American Samoa, Guam, Puerto Rico, and the U.S. Virgin Islands.
	Column I
	Column II

	Foreign Jurisdiction
	Date Same-Sex Marriages Were Permitted

	American Samoa
	June 26, 2015

	Argentina
	July 21, 2010

	Australia
	January 9, 2018

	Austria
	January 1, 2019

	Belgium
	June 1, 2003

	Brazil
	May 14, 2013

	Canada - Alberta, Prince Edward Island, Northwest Territories, Nunavut
	July 20, 2005

	Canada - British Columbia
	July 8, 2003

	Canada - Manitoba
	September 16, 2004

	Canada - Newfoundland and Labrador
	December 21, 2004

	Canada - New Brunswick
	July 4, 2005

	Canada - Nova Scotia
	September 24, 2004

	Canada - Ontario
	June 10, 2003

	Canada - Saskatchewan
	November 5, 2004

	Canada - Quebec
	March 19, 2004

	Canada - Yukon
	July 14, 2004

	England
	March 13, 2014

	France
	May 17, 2013

	Guam
	June 9, 2015

	Ireland
	November 16, 2015

	Netherlands
	April 1, 2001

	Norway
	January 1, 2009

	Puerto Rico
	June 26, 2015

	South Africa
	November 30, 2006

	Spain
For marriages between a Spanish citizen and a non-Spanish national contracted between July 2, 2005 and October 26, 2005, refer the case for a legal opinion using the instructions in GN 01010.815.
	July 2, 2005

	Sweden
	May 1, 2009

	U.S. Virgin Islands
	June 26, 2015


[bookmark: e]E. References
· •
GN 00210.020 Processing Instructions for Title II Same-Sex Relationship Claims, Reconsiderations, and Hearing Requests
· •
GN 00303.700 United States (U.S.) Residency
· •
GN 01010.255 Adjudication of Foreign Claims
· •
GN 01010.410 Failure to Submit Essential Evidence
· •
PR 05800.000 MARITAL RELATIONSHIP -- Same-Sex Relationships
· •
RM 10212.050 Evidence of Name Change based on a Foreign Marriage or Foreign Same-Sex Marriage
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