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Introduction

Starting a tax-exempt nonprofit organization can be both deeply rewarding and tremendously
challenging. Many nonprofit founders are motivated by a desire to do good or to fulfill an
important, unmet need in their community, and these goals provide the critical basis for any
successful nonprofit. However, starting a tax-exempt nonprofit also requires attention to
complex state and federal laws. To ensure that your organization starts with the proper legal
foundation, it isimportant to take the right steps at the outset. This manual is intended to provide
guidance to those interested in setting up tax-exempt nonprofit organizations in the District of
Columbia and to help them navigate state and federal laws.

PLEASE NOTE: This guide is provided solely for informational purposes and does not provide
specific legal advice for any individual situation. Moreover, the information about the laws of
the District of Columbia and the U.S. federal income tax laws contained in this guide are based
upon the laws as of the date it published, and these laws may be repealed, revoked or modified,
possibly retroactively. Any changes to D.C. law or the U.S. federal income tax laws may result
in changes to the information contained in this guide. This guide should be used in conjunction
with, and not as a substitute for, qualified legal and tax counsel. Only an attorney or other tax
professional with knowledge of your particular situation can provide the assistance you need.
You are urged to consult an attorney or other tax professional.

July 2014

Updated November 2015
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Updated December 2018

© D.C. Bar Pro Bono Center



December 2018

I. What You Need to Know Before You Begin

Before you begin the process of starting a nonprofit, it is important to consider whether your
envisioned nonprofit will meet the key legal requirements to qualify as a tax-exempt
organization.

This section will provide you with important information on how the federal government defines
and categorizes tax-exempt organizations and will give you guidance on other issues you need to
consider as you get started.

What is a nonprofit organization?

A nonprofit organization is an organization that does not operate for the purpose of
generating profits for private individuals. It has no owners, partners or shareholders. It
pays no dividends and distributes no profits to any person. A nonprofit may also qualify
as a tax-exempt organization under Section 501 of the Internal Revenue Code of 1986, as
amended (the “Code”), but it is not required to do so. A nonprofit organization will not
be tax-exempt unless it takes all of the steps necessary to obtain tax-exempt status from
the IRS. A nonprofit organization can be a corporation, limited liability company,
unincorporated association or trust.

What is a tax-exempt organization?

Under Section 501 of the Code, certain organizations may qualify as exempt from federal
income tax under Section 501(c). These include civic organizations, trade unions, business
leagues, mutual aid societies, social clubs, and employee benefit trusts.

What is a 501(c)(3) organization?

A specific type of tax-exempt, nonprofit organization under Section 501 of the Code
Section 501(c)(3) provides tax-exempt status to organizations organized and operated
exclusively for religious, charitable, scientific, literary, or educational purposes, to foster
national or international amateur sports competition, testing for public safety, or for the
prevention of cruelty to children or animals (“exempt purposes”).

o For more information on the categories above, see page 5.

In addition to being exempt from federal income taxes, §501(c)(3) organizations may be entitled
to additional benefits. Specifically, contributions to a “qualifying” §501(c)(3) are deductible by
the donor as charitable contributions under Code section 170.


http://www.law.cornell.edu/uscode/text/26/501
http://www.law.cornell.edu/uscode/text/26/501
http://www.law.cornell.edu/uscode/text/26/501
http://www.law.cornell.edu/uscode/text/26/170
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In order to receive this additional tax benefit, §501(c)(3) organizations must satisfy additional
requirements. These requirements mandate that:

o None of the organization’s net earnings benefit any private shareholder or
individual;

o Lobbying or advocacy cannot be a “substantia
activities;

o The organization cannot participate in any political campaign on behalf of, or in
opposition to, any candidate for public office; and

o The organization cannot operate for the primary purpose of conducting a trade or
business that is not related to its exempt purpose.

o The organizationis created or organized in the U.S. or any U.S. possession or under
the laws of the United States, any state, the District of Columbia or any U.S.
possession.

|II

part of the organization’s

e Before starting a nonprofit organization, you should determine if your organization can
satisfy these additional requirements in order to be tax-exempt under §501(c)(3). An
organization that is primarily engaged in business activities that are not related to its
exempt purpose, but that donates a limited amount of its profits to charity, will likely not
qualify under §501(c)(3).

What is meant by “religious, charitable, scientific, literary, or educational purposes, to foster
national or international amateur sports competition, testing for public safety, or for the
prevention of cruelty to children or animals?”

e Religious: This category typically includes churches and organizations that are closely
affiliated with churches. It can also include nondenominational ministries,
interdenominational and ecumenical organizations, and other organizations whose
primary purpose is the study or advancement of religion.

e Charitable: This category includes organizations that provide services or basic necessities
to the poor, such as food, shelter, and medical care. It can also include groups that
advance religion, education, or science; that erect or maintain public buildings or
monuments; that lessen the burden of government; that lessen neighborhood tension;
that combat community deterioration and juvenile delinquency; that seek to eliminate
prejudice and discrimination; or that work to defend human and civil rights.

e Scientific: This category includes organizations conducting scientific research carried out
in the public interest, and can include aiding in the scientific education of college or
university students, carrying out research that is available to the public or discovering a
cure for a disease.
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Literary: This could include operating a library.

Educational: This category is for organizations that instruct an individual to improve his
or her capabilities or instruct the public on subjects useful to individuals and beneficial to
the community. It includes institutions such as schools, colleges, museums, zoos and
organizations that provide information to the public.

To foster national or international amateur sports competition: This can include
fostering or conducting national or international amateur sports competition, or
supporting and developing amateur athletes for that competition. Example: The Fiesta
Bowl is tax-exempt under §501(c)(3). It does not include providing athletic facilities or
equipment.

Testing for public safety: This category includes the testing of consumer products to
determine whether they are safe for use by the general public.

Prevention of cruelty to children or animals: This includes such activities as preventing
children from working in hazardous trades or occupations, promoting high standards of
care for laboratory animals, and providing funds to pet owners to have their pets spayed
or neutered to prevent overbreeding.

Are there any limits on the types of exempt purposes that a nonprofit may adopt?

In order to qualify for tax-exempt status, §501(c)(3) organizations may not have purposes
or activities that are illegal or violate fundamental public policy. In particular, an
organization may not engage in discrimination when carrying out its tax-exempt mission.
For example, in the case of Bob Jones University v. the United States, the Supreme Court
ruled that the IRS was correct to revoke the tax-exempt status of a university that
prohibited interracial dating among its students. In addition, any organization that is
applying for tax-exempt status as an educational organization is required, as part of its
application, to adopt a policy of non-discrimination in the admission of students.

What else should | consider when deciding whether to start a tax-exempt nonprofit?

Ask yourself whether you are filling a need in your community that is not being addressed
by another organization. Every organization has overhead—rent, salaries, insurance,
accountant fees—that must be paid. If your organization’s goals overlap with those of an
existing organization, you will be expending resources on overhead costs that duplicate
those of the existing organization—resources that may be more efficiently spent on
providing more services. Will your organization provide enough additional services to
people in need to justify the additional overhead? If not, consider volunteering or working
for the existing organization. You should also consider whether you will be able to recruit
people to serve on the organization’s board of directors and how your organization will
be able to raise sufficient funds to carry out its mission.
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What are the alternatives to starting a §501(c)(3) organization?

e A fiscal sponsor—an existing §501(c)(3) organization whose mission allows it to serve as
an incubator for startup organizations—is one alternative. For a fee, the fiscal sponsor
serves as an umbrella organization providing accounting, tax filing, and other services to
the startup. Contributions to the fiscal sponsor for the benefit of the startup are
immediately tax-deductible. Fiscal sponsorship gives a startup the chance to develop a
track record before applying for tax-exempt status and approaching funders.

e The Fiscal Sponsor Directory offers a list of fiscal sponsors. A tutorial about fiscal sponsors
is available on the Foundation Center's GrantSpace website. The D.C. Bar Pro Bono Center
also has an on-demand webinar about fiscal sponsorship.



http://www.fiscalsponsordirectory.org/
http://grantspace.org/tools/knowledge-base/Individual-Grantseekers/Fiscal-Sponsorship
https://www.lawhelp.org/dc/resource/fiscal-sponsorship-leveraging-your-organizations-creativity-energy
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Il. Forming a Nonprofit Corporation Under D.C. Law

Once you have decided to start a nonprofit organization, it is important that you comply with
D.C. law in forming your organization. This section will answer questions and guide you through
the most important steps.

What is the first step in starting a nonprofit?

e To start a nonprofit, you must first form a nonprofit corporation under D.C. law. Under
the Internal Revenue Code, a tax-exempt organization can be a corporation, a trust, a
limited liability corporation, or an unincorporated business association. However, for a
number of tax-related, liability-related, and regulatory reasons, nonprofits are almost
always formed as nonprofit corporations.

What are the advantages of a nonprofit corporation?

e The corporate form provides the maximum amount of protection from legal liability for
officers, directors, employees, and volunteers of a nonprofit corporation. It also provides
the most efficient governance.

Which law governs nonprofit corporations in D.C.?

e Nonprofit corporations in D.C. are governed by the D.C. Nonprofit Corporation Code. A
summary of key parts of the law is available here.

How do | create a corporation?

e A nonprofit corporation is created when persons or entities, called incorporators, file
articles of incorporation with the D.C. Department of Consumer and Regulatory Affairs
(DCRA). An incorporator can be an individual, a nonprofit, or other business entity. In the
case of startups, the incorporators are typically individuals. Only one incorporator is
required by law, however, once the corporation is formed, you will need three individuals
to serve as directors of the corporation.

What are articles of incorporation?

e The articles of incorporation are a legal document that must be filed with the appropriate
state agency (in this case, DCRA). In order to create a D.C. nonprofit corporation you must
fill out and file a form, DNP-1, in addition to drafting articles of incorporation.

o For sample articles of incorporation, click here.


http://www.lawhelp.org/dc/resource/summary-of-some-of-the-critical-provisions-of/download/02B6E2E1-A240-4C24-A5DB-C38080FD7F57.pdf
https://dcra.aqdev.dc.gov/sites/default/files/dc/sites/dcra/publication/attachments/Articles%20of%20Incorporation%20of%20Domestic%20Nonprofit%20Corporation%20DNP-1.pdf
https://www.dropbox.com/s/2pd2op1hq6l5sta/Template%20Articles%20of%20Incorporation%20-%20DC%20Bar%20Pro%20Bono%20Center%20%288-2018%29.doc?dl=0
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What must be included in the articles of incorporation?

e General requirement for “charitable” organizations in D.C.: In order to receive special
protections with respect to director liability and tax status under D.C. law, the articles of
incorporation must demonstrate that the nonprofit will be operated primarily or
exclusively for one or more “charitable purposes.”

o

A “charitable purpose” means an exempt purpose that would make a corporation
exempt from tax under §501(c)(3).

e Specific requirements under D.C. law: The D.C. government requires that the following
information be included in the articles of incorporation:

@)
©)

The name of the corporation;
Whether the corporation will have members;

= For additional information, see “What are nonprofit members?” on page

11.

The name of the initial registered agent and the agent’s address in D.C.;

= For additional information, see “What is a registered agent?” on page 11.
A statement that the corporation has been formed under the D.C. Nonprofit
Corporation Act, Title 29, Chapter 4; and
The name and street address of each incorporator (each incorporator must sign
and date the articles).

e Requirements under the Internal Revenue Code:

o

(@]

Exempt purpose: Under §501(c)(3), the organization must be organized and
operated exclusively for an exempt purpose. Therefore, the articles must also
specifically limit the organization’s purposes to one or more of the exempt
purposes set forth in §501(c)(3), and not expressly empower the organization to
engage in activities that are not in furtherance of its purposes.
= Sample language: “The corporation is organized exclusively for charitable,
religious, educational and scientific purposes under section 501(c)(3) of the
Internal Revenue Code or corresponding section of any future federal tax
code.”
= TIP: The articles may include a more specific purpose that qualifies as an
exempt purpose (for example, feeding the hungry), but the sample general
language should also be included. Then, if the organization expands its
mission in the future to include services beyond feeding the hungry, it will
not need to amend its articles of incorporation.

Distribution of assets upon dissolution: The articles of incorporation also must
permanently dedicate assets of the organization to an exempt purpose described
under §501(c)(3).
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= Sample language: “Upon the dissolution of the corporation, assets shall be
distributed for one or more exempt purposes within the meaning of section
501(c)(3) of the Internal Revenue Code, or corresponding section of any
future federal tax code, or shall be distributed to the federal government,
or to a state or local government, for a public purpose.”

e Additional language recommended under the IRC: Though not required, most articles of
incorporation include the following language to reflect that the organization complies
with §501(c)(3) provisions:

©)

“No part of the net earnings of the corporation shall inure to the benefit of, or be
distributable to its members, directors, officers, or other private persons, except
that the corporation shall be authorized and empowered to pay reasonable
compensation for services rendered and to make payments and distributions in
furtherance of the purposes set forth in Article___ hereof. No substantial part of
the activities of the corporation shall be the carrying on of propaganda, or
otherwise attempting to influence legislation, and the corporation shall not
participate in, or intervene in (including the publishing or distribution of
statements) any political campaign on behalf of or in opposition to any candidate
for public office.”

¢ In addition to the information required under D.C. law to be included in the articles of
incorporation, D.C. law allows the incorporators to include any of the following in the
articles:

o O O O

The names of the initial members of the board of directors (D.C. law provides that
a nonprofit corporation must have a minimum of three directors);
The names of the initial members, if any;
Provisions required for the corporation to meet the requirements of §501(c)(3);
A provision for the indemnification of directors; or
Any provision not inconsistent with the law relating to:

= The purposes for which the corporation has been formed;

= The management of the affairs of the corporation;

= The powers of the corporation and the board of directors; and

= The rights and limitations of the members.

= |f your organization wishes to maintain the greatest amount of flexibility,
it is generally better to put details about the management of the
organization and the indemnification of directors in the organization’s
bylaws (see below for more information on bylaws) and not in the articles
of incorporation. If the organization wants to amend the articles of
incorporation, it must file the amendment with DCRA and pay an

10
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additional filing fee. Amendments to the bylaws are not subject to this
requirement.

= Also, your organization can maintain greater privacy. This is because the
articles are a public document that is on file with DCRA and open to public
inspection. The bylaws, in contrast, are an internal document that is not
filed with DCRA.

How do I file the articles of incorporation?

Once the articles of incorporation have been drafted, they must be filed with DCRA, along
with Form DNP-1, by mail or online. If filing by mail, you will need to file two original
copies of the articles of incorporation signed by the incorporators, plus the filing fee (580
as of December 2018). The processing time is 15 days after receipt of mailing and
processing of payment. If the incorporator wishes expedited 3-day or same-day service
for the incorporation, the incorporator must file the articles of incorporation in person
and pay an additional expedited service fee.

DCRA allows you to file the articles of incorporation using an online form through the Corp
Online platform. For §501(c)(3) organizations, the online form contains a Miscellaneous
Provisions field where incorporators can include any language required by the IRS.
Alternatively, incorporators may upload their own complete Articles of Incorporation
using the form’s “Upload Documents” function, rather than relying on the fields provided
in the online form itself.

What are bylaws?

An organization’s bylaws spell out its internal operating rules.

The corporation should adopt the organization’s bylaws immediately following the
incorporation.

Bylaws include provisions relating to:

The appointment of members, if any;

Meetings of members, if any;

The number of directors (minimum of three);

How and when to elect directors;

The rules regarding board meetings;

The appointment of officers, such as the chair, chief executive officer and
treasurer;

The creation and appointment of committees;

o The indemnification of officers and directors; and

o How to amend the bylaws.

O 0 0O 0O O O

(@]

For sample bylaws, click here if your organization has members. Click here if it does not.
See the following section for information about nonprofit members.

11


https://corponline.dcra.dc.gov/
https://corponline.dcra.dc.gov/
https://www.dropbox.com/s/bbq117cdgwez5ek/Template%20Nonprofit%20Bylaws%20-%20with%20Members%20-%20DC%20Bar%20Pro%20Bono%20Center%20%288-2018%29.doc?dl=0
https://www.dropbox.com/s/5ibukc60156li1a/Template%20Nonprofit%20Bylaws%20-%20No%20Members%20-%20DC%20Bar%20Pro%20Bono%20Center%20%288-2018%29.doc?dl=0
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Related Questions: Articles of Incorporation
What are nonprofit members?

e Nonprofit corporations do not have shareholders. However, a nonprofit corporation may
have members. Members do not receive dividends or have any other ownership rights in
the nonprofit; however, they are like shareholders because they have a right to elect the
board of directors and approve major corporate transactions, such as mergers or transfer
of substantial portions of the organization’s assets. Like shareholders, members have the
right to attend membership meetings, receive advance notice of the meetings, have
access to information about the operations of the nonprofit, and vote.

e TIP: Though once common, it is unusual for a nonprofit corporation to have members.
The number of membership organizations has decreased because nonprofits have found
it difficult to gather the required number of members to perform important functions
within the organization. The D.C. Nonprofit Corporation Code also places additional
recordkeeping and notice requirements on nonprofit corporations with members. If a
nonprofit does not have members, major corporate decisions and board of director
elections are handled by the board of directors itself.

What is a registered agent?

e Aregistered agent is a person designated by the nonprofit to receive important notices
addressed to the nonprofit organization. These include notices from the D.C. government,
such as the biennial return form, and any tax or other administrative notices. The
registered agent is also the person who is served with any legal papers if the nonprofit
organization is sued. Thus, the registered agent must be available during business hours
and must have a physical address (not a post office box) so that he or she can personally
accept any legal papers.

e A nonprofit may designate either a commercial registered agent or a non-commercial
agent.

o A commercial registered agent is a business that will serve as the organization’s
agent for a fee. The commercial entity must maintain an office in D.C. A list of
commercial agents is available here.

o A non-commercial registered agent may be any other corporation or individual
with offices in D.C. The nonprofit may use an individual who is:

= An officer, director, or employee of the nonprofit, provided the nonprofit
maintains an office in D.C.; or

= An attorney licensed to practice law in D.C. who maintains an office in the
District.

12


http://www.district-of-columbia-registered-agents.com/
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lll. Obtaining Federal Tax-Exempt Status

Once you have formed a nonprofit corporation in compliance with D.C. law, the next step is to
file an application with the IRS to obtain federal tax-exempt status for your organization. This
section will provide an overview of the process.

Federal Tax-Exempt Status

How do | get started? (Receiving your EIN)

Before you can apply for federal tax-exempt status, you must obtain an Employer
Identification Number (EIN) from the IRS. You will need this number even if your
organization does not have any employees. You obtain an EIN by filing IRS Form SS-4. You
may apply for the SS-4 online, or by telephone, fax, or mail. There is no filing fee, and if
done over the phone or online you can obtain an EIN immediately, if the form is faxed or
mailed the process normally takes several days.

How do | apply for tax-exempt status?

To apply for tax-exempt status, you must fill out either IRS Form 1023, the Application for
Recognition of Exemption Under Section 501(c)(3) of the Internal Revenue Code, or Form
1023-EZ, the Streamlined Application for Recognition of Exemption Under Section
501(c)(3) of the Internal Revenue Code.

Which form should | choose?

If your organization’s annual gross receipts will not exceed $50,000 in any of the next
three years, and if its assets do not exceed $250,000, you may be eligible to file Form
1023-EZ. To determine whether your organization is eligible to file the Form 1023-EZ, you
should complete the IRS’s eligibility worksheet. (See pp. 13-20 of the Form 1023-EZ
instructions.)

Organizations with gross receipts in excess of $50,000 or assets equal to or exceeding
$250,000 and organizations that answer “yes” to any of the questions on the eligibility
worksheet must file Form 1023.

Form 1023-EZ

Form 1023-EZ is a three-page form that asks for information on your organization, including its
mission and activities, its compensation practices, and whether the organization engages in
lobbying or political activity. Be sure to consult the instructions for the Form 1023-EZ, as they
provide important detail on how to complete the form.

13


http://www.irs.gov/pub/irs-pdf/fss4.pdf
https://www.irs.gov/businesses/small-businesses-self-employed/apply-for-an-employer-identification-number-ein-online
http://www.irs.gov/pub/irs-pdf/f1023.pdf
http://www.irs.gov/uac/About-Form-1023EZ
http://www.irs.gov/uac/About-Form-1023EZ
http://www.irs.gov/pub/irs-pdf/i1023ez.pdf
http://www.irs.gov/pub/irs-pdf/i1023ez.pdf
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What is the purpose of Form 1023-EZ?

e Form 1023-EZ asks the nonprofit organization applying for tax-exempt status to demonstrate
that it satisfies the technical requirements for a 501(c)(3) organization, meaning that it is
organized and operated exclusively for an exempt purpose.

What information do | need to provide?

e Form 1023-EZ has six parts, each of which requires you to provide information on specific
topics:

o Part | asks for preliminary information about your organization, such as its name,
address, EIN, and Web address. It also requires the names, titles and mailing
addresses of your organization’s officers, directors, and/or trustees.

o Part Il asks for information on your nonprofit’s organizational structure, and requires
you to attest that your organizing documents (such as articles of incorporation) limit
your organization to an exempt purpose (such as charitable, religious, educational, or
scientific). You must also attest that the organizing documents do not permit you to
engage, other than in an “insubstantial” way, in activities that do not further your tax-
exempt purpose, and that if your nonprofit is dissolved, its assets will be used for an
exempt purpose (“dissolution clause”).

o Part lll asks you to describe your organization’s mission or most significant activities
and requires you to identify the specific tax-exempt purpose for which your nonprofit
will be operated (such as charitable, religious, educational, or scientific). You must
attest that your organization has not and will not participate in restricted activities,
including supporting or opposing candidates in political campaigns and operating for
the primary purpose of conducting a business unrelated to your exempt purpose.

o Part 1V asks you to classify your organization as either a private foundation or a public
charity.

= Public charities are organizations that receive a substantial part of their
support from the general public, and enjoy a more favorable tax status than
private foundations. Donations to public charities are deductible up to 60
percent of the donor’s adjusted gross income.

= Private foundations are typically funded by an individual, family, or business,
and derive their income primarily from investments. While donations to
private foundations are deductible, the deduction may be limited to 30
percent of the donor’s adjusted gross income.

14
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o PartVisrequired only for organizations applying for reinstatement after having their
501 (c)(3) status revoked.

o Part VIl requires someone acting on behalf of the organization to sign the form. The
signature is an electronic signature, and the person signing the form states that, to
the best of his or her knowledge, the information in the form is true, correct and
complete.

How do | submit the form?

e You must submit it electronically at www.pay.gov and pay a user fee (5275 as of August
2018). Paper submissions are not accepted.

If | have already submitted a Form 1023 for my organization, can | also submit a 1023-EZ?

e Yes, if your original application has not already been assigned for review. For more
information, please see Revenue Procedure 2014-40, Section 4.06 (1)-(2).

How soon will | receive a decision on my application using Form 1023-EZ?

e Generally, the review time for applications using Form 1023-EZ should be shorter than
applicants that use Form 1023. However, the timing of the IRS decision process is
dependent on a number of factors, including the overall number of exempt applications
submitted for review. If your application can be approved immediately based on the
information submitted, the review time will be much shorter. If the IRS requires more
information in order to make a determination (for example, if the reviewer has questions
about whether your organization serves an exempt purpose), the process will take longer.

Form 1023

Form 1023 is a 26-page, multi-part form that asks for detailed information about your
organization, including its mission and activities, its financial viability, and whether the
organization engages in lobbying or political activity. Be sure to consult the instructions for the
Form 1023, as they provide much needed detail on how to complete the form. The IRS also offers
an interactive version of Form 1023 with embedded links, tips, and instructions for applicants
who complete the PDF version. (Users may need to download the interactive form to their hard
drive before the contents are visible.)

15


http://www.pay.gov/
http://www.irs.gov/pub/irs-drop/rp-14-40.pdf
http://www.irs.gov/pub/irs-pdf/i1023.pdf
https://www.stayexempt.irs.gov/home/starting-out/interactive-form-1023-prerequisite-questions
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What is the purpose of Form 1023?

e Form 1023 asks the nonprofit organization applying for tax-exempt status to demonstrate

that:

o The nonprofit satisfies the technical requirements for a 501(c)(3) organization,
meaning that it is organized and operated exclusively for an exempt purpose; and
o The nonprofit has a business plan.

What information do | need to provide?

e Form 1023 has 11 parts, each of which requires you to provide information on a specific

topic:

o Part | asks for preliminary information about your organization, such as its name,
address, EIN, and Web address.

o Part Il asks for information on your nonprofit’s organizational structure, and requires
that you attach your organization’s articles of incorporation, including a certification
from the appropriate state or local agency showing that the articles have been
properly filed, as well as its bylaws.

o Part lll asks whether the articles of incorporation contain the required language for a
§501(c)(3) organization and requires you to indicate the location of the language in
your articles of incorporation. Specifically, the language must state:

That the organization has an exempt purpose (such as charitable, religious,
educational, or scientific); and

That if the nonprofit is dissolved, its assets will be used for an exempt purpose
(“dissolution clause”).

o Part IV asks for a narrative description of your organization’s mission and activities.

TIP: When describing your organization, include activities you plan to do in the
future, even if your activities will be more limited at first. This will give the IRS
the opportunity to review such activities and determine whether they are
consistent with §501(c)(3). If you provide only a list of your organization’s
current activities, and your nonprofit later undertakes a charitable activity that
was notincluded in the original Form 1023, you will have to report such activity
to the IRS on Form 990 and give the IRS the opportunity to determine if it is
consistent with §501(c)(3).

TIP: The IRS will be interested in whether your projected activities are
reasonable in light of your projected fundraising. You will be asked to describe
how each activity will be funded. So be sure to match your projected activities
with projected income. See Part IX below.

16


http://www.irs.gov/pub/irs-pdf/f990.pdf

December 2018

o Part V asks about any compensation arrangements with officers, directors,
employees, or independent contractors to determine whether the compensation is
reasonable.

= Under the IRS “safe harbor rules,” the compensation paid by a tax-exempt
organization is presumed reasonable if the following requirements are met:
» The compensation is comparable to that paid for a similar position by
other, similar organizations;
» The compensation is approved in advance by disinterested directors;
and
» The basis for awarding the compensation has been properly
documented and the compensation has been properly reported to the
IRS.
= Part V also asks you to describe the relationships between the officers,
directors, employees, and independent contractors to determine if there are
any potential conflicts of interest.

o Part VI asks whether your organization’s exempt purpose involves the provision of
goods, services, or funds to specific individuals or groups, and requests details on the
organization’s programs and on the recipients of goods, services, or funds.

o Part Vll asks for information on your organization’s history; specifically, whether your
organization is the successor to another organization.

o Part VIII asks whether the nonprofit will engage in activities that have the potential
to jeopardize the organization’s tax-exempt status, such as political campaigning,
excessive lobbying, or engaging in transactions for the benefit of private individuals.

= Remember, in addition to being organized for an exempt purpose, a tax-
exempt organization must be operated in furtherance of that exempt purpose.
This means that the nonprofit must:

» Ensure that its earnings do not benefit any insiders or other private
interests. This includes paying only reasonable compensation to an
insider and not paying more than fair market value for any goods or
services provided by an insider;

» Refrain completely from campaigning for or against any candidate for
federal, state, or local office;

» Restrict its lobbying to an insubstantial part of its activities;

» Not operate for the primary purpose of conducting a trade or business
that is not related to its exempt purpose;

» Not have purposes or activities that are illegal or violate fundamental
public policy; and

» Satisfy the IRS’s annual filing requirements.

= Part VIl also asks about the organization’s fundraising activities, including the
compensation arrangements for individuals or companies that undertake
fundraising on behalf of the organization.
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o Part IX requires the organization to provide three or four years of detailed financial
information depending on the number of years the organization has been in
existence. This includes information on gifts and contributions, salaries, professional
fees, assets, and mortgages and other liabilities.

= For organizations with no operating history, the applicant must provide three
years of projected financial information. If the organization has been in
existence for at least one year but less than five, it must provide actual
financial history for the years in existence and projected financial information,
for a total of four years. The amounts projected should correlate reasonably
with present and future activities.

= TIP: This information is important, and the IRS will not approve an application
without complete financial projections.

o Part X is designed to help the IRS classify your organization as either a private
foundation or a public charity. Since public charities enjoy a more favorable tax status
than private foundations, the IRS will consider organizations to be private foundations
unless they demonstrate that they are publicly supported. The IRS will make a ruling
on an organization’s public charity status as part of an exempt determination.

= Public charities are organizations that receive a substantial part of their
support from the general public.

>

>

There are several formulas for determining whether the public-support
test is met. Under the most commonly used formula, one-third of the
organization’s revenue must come from individual donors, public
charities or the government in order for it to be considered a public
charity. Under another commonly used formula, an organization must
normally receive no more than one-third of its financial support from
investment income and more than one-third of its financial support
from contributions, membership fees, and gross receipts from
activities related to its exempt purposes.

Donations to public charities are deductible up to 60 percent of the
donor’s adjusted gross income.

= Private foundations are typically funded by an individual, family, or business,
and derive their income primarily from investments.

>

>

While donations to private foundations are deductible, the deduction
may be limited to 30 percent of the donor’s adjusted gross income.
Private foundations are exempt under §501(c)(3), but are subject to
special restrictions. These include:
¢ Strict limitations on private foundations’ interactions with
insiders, including a general prohibition on any self-dealing,
even if the transaction is beneficial to the organization.
¢ The requirement that private foundations expend a certain
percentage of their funds each year for charitable purposes.
(Donations to other private foundations are not counted.)
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¢ Special rules limiting private foundations’ holdings in any one
business.

o Part Xl determines what level of fee is required for your application.

What else do | need to file?

Supplemental Forms: Depending on what type of organization it is, a nonprofit may have
to file a supplemental schedule.

©)

0O O 0O 0O 0O O O

Schedule A — Churches

Schedule B — Schools, colleges, and universities

Schedule C — Hospitals and medical research institutions

Schedule D — Supporting organizations

Schedule E — Failure to request exemption within 27 months of formation
Schedule F — Elderly, handicapped, or low-income housing

Schedule G — Successor organizations

Schedule H — Organizations providing scholarships, fellowships, educational loans,
or other educational grants to individuals

You will also need to file:

@)
©)

o

The Form 1023 checklist (attached to Form 1023);

A certified copy of the organization’s articles of incorporation, a copy of its bylaws
and a copy of its conflict of interest policy;

Filing fee — $600;

Form 2848 (Power of Attorney) if an attorney is filing the form on the
organization’s behalf; and

Any required schedules.

How soon will | receive a decision on Form 1023?

This depends on how the IRS categorizes your application. Upon receipt, the application
will be placed into one of four categories:

©)
©)
@)

(@]

Those that can be approved immediately based on the information submitted;
Those that need minor additional information to be resolved;

Those that are submitted on obsolete forms or do not include the required items;
and

Those that require further development.

The timing of the IRS decision process is dependent on a number of factors, including the
overall number of exempt applications submitted for review. Organizations that can be
approved immediately based on the information submitted generally receive a
determination letter within six to nine months of filing.

If your application requires further development, this means that the IRS needs additional
information in order to make a determination. For example, the IRS may have questions
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about whether your organization serves an exempt purpose. You will be contacted once
the application is assigned to an IRS agent for further development.
e You can request expedited treatment, but it will be given only for compelling reasons,
such as in the following circumstances:
o Agrantis pending, and failure to secure the grant will have an adverse impact on
the organization’s ability to continue operating;
o A newly created organization wishes to provide disaster relief to victims of
emergencies; or
o IRS errors have caused undue delays in issuing a determination letter.

If my application (using either Form 1023 or Form 1023-EZ) is approved, how soon will my
exempt status go into effect?

e Ifthe applicationis filed within 27 months of the date of the organization’s formation, the
exemption, if granted, will be retroactive to the date of formation, as long as the
organization’s purposes and activities have been consistent with the requirements for
exemption since the date the organization was formed.

o If the organization’s activities have not consistently met the requirements for
exemption since the date of formation and the organization is required to change
its activities or make significant changes to its governing documents, the IRS will
specify a date, upon approval, to which the approval will be retroactive.

e |If the application is filed more than 27 months after the date of incorporation, the
exemption will be effective retroactive to the date the application was filed.

Can the IRS revoke my organization’s tax-exempt status?

e Yes. If the IRS determines that your nonprofit is no longer operating in furtherance of an
exempt purpose, it can revoke your organization’s tax-exempt status. To maintain its
§501(c)(3) classification, an organization must:

o Ensure that its earnings do not benefit any private shareholder or individual, and
it must not operate for the benefit of private interests;

o Refrain completely from campaigning on behalf of or against any candidate for
federal, state, or local office;

o Restrict its lobbying to an insubstantial part of its activities;

o Not operate for the primary purpose of conducting a trade or business that is not
related to its exempt purpose;

o Not have purposes or activities that are illegal or violate fundamental public
policy; and

o Satisfy the IRS’s annual filing requirements. Organizations must file one of four
versions of IRS Form 990 every year, even while the Form 1023 or Form 1023-EZ
application is pending. These include Form 990-N, 990-EZ, and 990. Your
organization should determine which version of Form 990 to file based on its
annual revenue and assets. (Private foundations file Form 990-PF.)
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IV. After Obtaining 501(c)(3) Tax-Exempt Status

Once you have received your federal 501(c)(3) tax-exempt status, the D.C. government requires
you to complete additional filings in order to operate as a legally compliant nonprofit entity.

D.C. Tax-Exempt Status: How do | file for tax-exempt status in D.C.?

Nonprofits are generally exempt from having to pay local business taxes. However, in
D.C., receiving 501(c)(3) status does not automatically exempt your organization from
having to pay District-level income, franchise, sales, use, or personal property taxes.

In order to be exempt from taxes under D.C. law, the organization must first file Form FR-
164 and Form FR-500 with the D.C. Office of Tax and Revenue (OTR).

o All OTR tax forms are filed online at https://mytax.dc.gov/ /

o Use these forms to register your organization with OTR (FR-500) and to request
exemption from local income, franchise, sales, use, and personal property taxes
(FR-164).

= Note that the sales tax exemption, once granted, allows your organization
to avoid paying sales taxes when it makes D.C.-based purchases in
furtherance of its tax-exempt mission.
= However, your organization will still be responsible for collecting sales
taxes when it sells tangible personal property or services in D.C., unless this
selling activity is only done on a casual and isolated basis (e.g. one-time
charity auction, fundraising bake sale, etc.)
You can file Form FR-164 when you file Form 1023 or 1023-EZ, but it will not take effect
until your organization has received its federal determination letter. You can wait until
after your organization receives the IRS determination of exemption to file FR-164; in this
case, the D.C. exemption will be retroactive to the federal exemption’s effective date.
In order to avoid problems with the Office of Tax and Revenue, file Forms FR-500 and FR-
164 promptly after receiving your IRS exemption.

D.C. Business Licensing: Do | need a business license from the D.C. government?

Nonprofits in D.C. must apply for and receive a basic business license (BBL) with a
“Charitable Solicitation” endorsement before they can legally solicit contributions in the
District
o This license is generally required before a nonprofit can do any kind of direct or
indirect fundraising. Oral, mail-based, or electronic fundraising are all covered,
including direct requests for donations or fundraising via grant applications, event
ticket sales, commercial co-ventures, or other avenues.
Organizations with under $25,000 in gross contributions in a calendar year, and which do
not pay for fundraising staff or fundraising services, are exempt from this licensing
requirement.
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e Organizations that solicit solely from their members or their members’ families, that
engage solely in workplace giving campaigns, or that are religious organizations soliciting
solely for educational and/or religious purposes are also exempt from licensure.

How do | obtain a D.C. charitable solicitation license?

e The application fee is $412.50 for a two-year license, which must then be renewed. A 4-
year license can also be obtained for $720.50.

e The application process requires you to have incorporated your organization, obtained a
501(c)(3) determination letter from the Internal Revenue Service, completed your tax
registration with the D.C. Office of Tax and Revenue, and obtained either a Certificate of
Occupancy or Home Occupation Permit for your physical premises. Due to this last
requirement, your organization must have access to a physical premise to obtain a
business license.

e Note that over 40 jurisdictions, including Maryland and Virginia, have their own licensing
requirements for charities that fundraise in those states.

o A guide to Maryland and Virginia requirements can be found here.
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V. Additional Resources

Obtaining Federal Tax-Exempt Status

e |RS Instructions for Form 1023
IRS Instructions for Form 1023-EZ
IRS Publication 557 — Tax-Exempt Status for Your Organization

o This provides a summary of all the rules pertaining to tax-exempt organizations.
IRS Publication 4220 — Applying for 501(c)(3) Tax-Exempt Status
e www.stayexempt.irs.gov

o This website has an interactive tutorial on filing Form 1023 and provides guidance
on ongoing compliance with §501(c)(3).

D.C. Bar Pro Bono Center
e The D.C. Bar Pro Bono Center’s Nonprofit Legal Assistance Program can match eligible
nonprofits with a pro bono attorney to help them gain §501(c)(3) status.
e A comprehensive library of resources for both start-up and existing nonprofits — covering
a wide array of legal topics including corporate governance, tax compliance, employment
law, risk management, and others — can be found at www.lawhelp.org/dc/ced
e (Contact:
o 202-780-2755
o cedinfo@dcbar.org

Statutes
e |RC§501
e |RC§170

e D.C. Nonprofit Corporation Act of 2010 (scroll to page 161, Nonprofit Corporations)
O Summary of key parts of the Nonprofit Corporation Act

Forms
e D.C
O DNP-1 (Articles of incorporation)
O FR-164 (Application for D.C. tax-exempt status)
O Form FR-500 (Combined Business Tax Registration Application)
O Charitable Solicitation Licensing Application
e Federal

O IRS Form SS-4 (Application for Employer Identification Number)

O IRS Form 1023-EZ (Streamlined Application for Recognition of Exemption Under
Section 501(c)(3) of the Internal Revenue Code) with instructions

O IRS Form 1023 (Application for Recognition of Exemption Under Section 501(c)(3)
of the Internal Revenue Code) with instructions

O IRS Form 990 (Form for annual filing requirement)
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O IRS Form 2848 (Power of Attorney)

Sample Documents
e Articles of incorporation
e Bylaws (for organizations with members)
e Bylaws (for organizations without members)

Websites

The Fiscal Sponsor Directory offers a list of fiscal sponsors. A tutorial about fiscal
sponsors is available on the Foundation Center's GrantSpace website.
e List of commercial registered agents in D.C.

D.C. Department of Consumer and Regulatory Affairs (DCRA)—Corporate Registration
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https://www.dropbox.com/s/2pd2op1hq6l5sta/Template%20Articles%20of%20Incorporation%20-%20DC%20Bar%20Pro%20Bono%20Center%20%288-2018%29.doc?dl=0
https://www.dropbox.com/s/2pd2op1hq6l5sta/Template%20Articles%20of%20Incorporation%20-%20DC%20Bar%20Pro%20Bono%20Center%20%288-2018%29.doc?dl=0
https://www.dropbox.com/s/bbq117cdgwez5ek/Template%20Nonprofit%20Bylaws%20-%20with%20Members%20-%20DC%20Bar%20Pro%20Bono%20Center%20%288-2018%29.doc?dl=0
https://www.dropbox.com/s/bbq117cdgwez5ek/Template%20Nonprofit%20Bylaws%20-%20with%20Members%20-%20DC%20Bar%20Pro%20Bono%20Center%20%288-2018%29.doc?dl=0
https://www.dropbox.com/s/5ibukc60156li1a/Template%20Nonprofit%20Bylaws%20-%20No%20Members%20-%20DC%20Bar%20Pro%20Bono%20Center%20%288-2018%29.doc?dl=0
https://www.dropbox.com/s/5ibukc60156li1a/Template%20Nonprofit%20Bylaws%20-%20No%20Members%20-%20DC%20Bar%20Pro%20Bono%20Center%20%288-2018%29.doc?dl=0
http://www.fiscalsponsordirectory.org/
http://grantspace.org/tools/knowledge-base/Individual-Grantseekers/Fiscal-Sponsorship
http://www.district-of-columbia-registered-agents.com/
https://dcra.dc.gov/service/register-and-license-non-profit-organization
https://dcra.dc.gov/service/register-and-license-non-profit-organization

