Alternatives to Litigation: Tools to Advocate for Trans and Nonbinary Rights
Lavender Law 
August 12, 2020, 2:00 pm – 3:30 pm

In the face of an increasingly hostile federal judiciary, afﬁrmative and impact litigation cannot be our only avenue for vindicating civil rights. This panel explores the many tools that transgender and nonbinary individuals can use instead of the lengthy and uncertain path of litigation. We will share vital and practical information on how to use Structured Negotiation, an alternative dispute resolution mechanism with a nonadversarial mindset; how to ﬁle complaints to pursue rights and beneﬁts with administrative agencies; and other helpful information on how to help trans and nonbinary people navigate legal and administrative systems to get their needs met.

Learning Objectives
· Understand the advantages and disadvantages of pursuing civil rights claims with state and local administrative agencies.
· Understand best practices for ﬁling complaints before administrative agencies.
· Understand innovative approaches being taken at state and local civil rights enforcement agencies.
· Understand what Structured Negotiation is and how it is a non-adversarial approach that fundamentally differs from litigation.
· Understand when Structured Negotiation is appropriate and likely to be most fruitful.
· Be inspired to try the Structured Negotiation approach based on hearing case studies of successes.

1. 2:00 Intros
1.1. Arli Christian – Campaign Strategist, ACLU National Political Advocacy Department
1.2. Noah Lewis – Trans Health Project Director, Transgender Legal Defense & Education Fund
1.3. Krisztina Szabo – Staff Attorney, Whitman-Walker Health
1.4. Jessie Workman – Agency Attorney, NYC Commission on Human Rights

2. 2:05 Legal Issues Faced by Trans and Nonbinary Communities (Arli)
2.1. Discrimination in Health Insurance
2.1.1. Surgery
2.1.2. Hormones
2.1.3. Lab Work
2.1.4. Preventive care
2.2. Workplace discrimination
2.3. Housing discrimination
2.4. Public accommodations discrimination
2.5. School-based discrimination
2.6. Criminal legal system
2.7. Immigration

3. Alternatives to expensive litigation (Arli)
3.1. Securing employer commitment to equitable benefit
3.2. Negotiating with insurance carriers
3.3. Educating employers, business owners, service providers
3.4. Pursuing administrative processes and complaints
3.5. Reducing barriers, empowering clients, and maximizing resources
3.6. Demanding equality and reporting discrimination

4. 2:20 Key Factors to representing a client (Krisztina)
4.1. Listen to your client
4.2. Evaluate whether multiple pathways are available 
4.3. Advise the client of the risks and create realistic expectations
4.3.1. Time/delay
4.3.2. Money
4.3.3. Privacy
4.3.4. Career
4.4. Holistic Legal Approach
4.4.1. Identify if the client needs other services, if so, can you provide them? Do you know someone else that can provide them?
4.4.2. Help the client prioritize with complete and accurate information. 
4.4.3. Empower the client to make the final decision
4.5. Gathering relevant documents
4.5.1. Emails/letters
4.5.2. Employee handbooks
4.5.3. Company website information and any antidiscrimination statements
4.5.4. Long insurance forms if it is an insurance matter
4.5.5. Timeline of events (past and future)
4.5.6. Name and contact information for important actors (landlords, employers, doctors, witnesses, etc.)
4.6. Offer thorough analysis to client
4.6.1. Is this something the client can potentially handle on their own or attempt to handle on their own? 
4.6.2. Administrative routes available?
4.6.3. Structured negotiation options
4.6.4. Litigation options
5. 2:40 Leading-edge work in local administrative agencies (Jessie)
5.1. Increased importance of state and municipal antidiscrimination protections at a time when the rhetoric and policies coming from the federal administration are targeting vulnerable communities, including people of color, LGBTQI people, immigrants, religious minorities, people living in poverty, and those who are members of multiple marginalized communities.
5.1.1. 2015 legal enforcement guidance on gender identity and gender expression released (updated in 2019) during a time when more than 20 jurisdictions across the country had introduced anti-trans bills. 
5.1.1.1. established NYC’s broad protections and serves as a model for other jurisdictions
5.1.1.2. rights and protections for transgender, gender non-conforming and non-binary New Yorkers
5.1.1.3. importance of enforcement guidance and use in education/training
5.1.2. Partnership with Dept. of Corrections (“DOC”) to help bring its policies in line with Executive Order 16: 
5.1.2.1. Executive Order 16, March 2016, Mayor signed order directing all City agencies to provide training to employees on diversity and exclusion of TGNCNB people, and to publicly post City’s policy that people must be allowed to use single-sex facilities. 
5.1.2.2. Policy work with DOC to bring policies into accordance with Executive Order 16 and NYCHRL, including supporting them to maintain the Special Considerations Unit (formerly Transgender Housing Unit)
5.1.2.3. Training and Education: 
5.1.2.3.1. Training stats: In 2019 the CCRB engaged over 7,339 attendees in 214 workshops and outreach activities on LGBTQI discrimination and protections under the NYCHRL. 
5.1.2.3.2. Look Past Pink and Blue campaign 
5.2. The NYC Commission on Human Right’s work to enforce the NYC Human Rights Law, one of the most comprehensive civil rights laws in the nation, and to serve as a bulwark against efforts to curtail the rights of vulnerable and marginalized communities: 
5.2.1. LEB’s current and recent work: 
5.2.1.1. Overview of law enforcement impacting TGNCNB people, recent stats
5.2.1.2. Commission takes lead from community – commission-initiated complaints: 
5.2.1.2.1. Ex.:  July 2017 investigation into several substance abuse centers discriminatory policies affecting trans patients. 
5.2.1.3. Recent investigations: 
5.2.1.3.1. Mount Sinai Beth Israel Medical Center (misgendering and discrimination while seeking medical assistance) 
5.2.1.3.2. Health Insurance Policies (multiple investigations)
5.2.1.3.3. Bonafacio settlement – housing (misgendering in shelter setting) 
5.2.1.3.3.1. Bonafacio Video (4 minutes) 
5.3. How the Commission has taken bold, groundbreaking approaches to addressing discrimination and oppression—including restorative justice approaches—and has served as a model for other state and local jurisdictions to do the same.
5.3.1. Overview of Commission’s use of affirmative relief in conciliations, restorative justice, future possibilities: 
5.3.1.1. Desir decision and order – housing discrimination 
5.3.1.1.1. Groundbreaking D&O – damages doubled
5.3.1.1.2. Restorative justice option built into relief
5.3.1.1.3. Model for future claims
5.3.1.2. Zara – Public Accommodations - discrimination and harassment of non-binary individual in dressing room
5.3.1.2.1. affirmative relief including targeted hiring and partnership with LGBT organizations
5.4. Questions

6. 3:00 Getting health care covered (Noah)
6.1. Understanding the basics
6.1.1. Insurance should cover transition-related care
6.1.2. You may need to show the insurance company why treatment is medically necessary
6.2. Find out what your plan says about transition-related care
6.2.1. Get a copy of your member handbook
6.3. Find out if your plan is fully insured or self-funded
6.4. Apply for preauthorization
6.5. Appeal denials
7. Origins of Structured Negotiation (Noah)
7.1. Not a branch of litigation, Separate tree from litigation. The word litigation derives from the Latin litigare meaning "to dispute, quarrel, strive"
7.2. An alternative dispute resolution mechanism specifically designed to avoid an adversarial approach. I’m pathologically conflict averse.
7.3. It’s a collaborative, solution-driven approach designed to bring both parties to the table to work things out without the input of a judge, arbitrator, or mediator.
7.4. Well-suited for big, structural problems
7.5. Lainey Feingold – Structured Negotiations: A Winning Alternative to Lawsuits (ABA) https://www.lflegal.com/book
7.6. Linda Dardarian, Goldstein, Borgen, Dardarian & Ho (Oakland, CA)
7.6.1. Highly recommend
7.7. Disability rights, particularly blind people, ADA
7.7.1. Tactile point of sale devices
7.7.2. Website accessibility, Major League Baseball
7.7.3. Talking ATMs
7.7.4. Talking pill bottles
7.7.5. City of San Francisco – audible pedestrian signals at crosswalks
7.7.6. Video description of movies

8. Overview of the Structured Negotiation process (Noah)
8.1. What does the process look like
8.1.1. Send opening letter inviting them to participate 
8.1.2. If yes, enter into a SN agreement (contains tolling agreement, decide on issues to talk about)
8.1.3. Exchange information, much like discovery, pose questions
8.1.4. Meet in person, eventually with claimants
8.1.5. Develop written settlement agreement
8.1.5.1. Successful Structured Negotiations result in a binding and enforceable settlement agreement, similar to those reached in settlement of litigation.
8.1.5.2. Policy changes
8.1.5.3. Monetary compensation
8.1.5.4. Attorneys fees
8.1.6. Press release at the end – both sides, positive

8.2. Advantages to the process (Noah)
8.2.1. Patience, persistence
8.2.2. Still faster than litigation
8.2.3. Can get more than the law requires
8.2.4. More control over the process
8.2.5. Less stressful

8.3. What does the opening letter look like (Noah)
8.3.1. Very different from a “demand letter” - totally different mindset, not using threats, not demanding they come to the table or else you’ll sue, not using adversarial, accusatory language. 
8.3.2. Not even saying “discrimination.” “Labeling someone a ‘discriminator’ does not encourage creativity and can shut down inventiveness. When accused of discrimination, the inclination is to defend past behavior, not look to future possibilities. Identifying behavior as discrimination can inhibit the development of a collaborative environment. It is not a good motivator. ... when the goal is to encourage change and educate decision-makers, using the term 'discrimination' has limited effectiveness, especially at the outset of a relationship."
8.3.3. Includes even terms used, e.g., don’t refer to “opposing” counsel
8.3.4. Can bring in advocacy organizations to help craft solutions without needing to worry about standing. Again, collaborative rather than adversarial. Can develop relationships so they can work together in the future.

8.4. Example of letter (Noah)
8.4.1. Brief intro
8.4.1.1. “We would like to amicably resolve this issue. In lieu of filing a lawsuit, we propose a plan to work constructively with you in the effective alternative dispute resolution method called Structured Negotiation.”
8.4.2. Overview of Structured Negotiations
8.4.3. Introduction to the Claimant
8.4.3.1. Bulk of the letter, lots of details about the client, who they are, why they need this care, how it’s harming them not to have it.
8.4.3.2. Yet at age 32, Ms. Johnson is finally able to be herself after a lifetime of having to hide who she is. In fourth grade, she wanted to play the flute because she wanted to sit with the girls. But when she brought the permission slip home, her mother said, “What, are you gay?” and checked saxophone and trumpet instead. While she had to play the saxophone as a child, a year ago she got a flute to start learning after all of these years.
8.4.4. Praise for the company
8.4.4.1. Excluding transgender-related health care is out of step with the employer’s policies and values. Cite to their EEO policy, diversity, values, any public statements of initiatives
8.4.5. Next steps
8.4.6. Attach Memo – explains legal reasons
8.4.6.1. “To assist you in quickly ascertaining the legal landscape that undergirds the claimant’s request, we have enclosed a memorandum detailing the legal claims at issue.”

9. Removing exclusions from self-funded plans (Noah)
9.1. Examples
9.1.1. List of examples of successes
9.1.1.1. GEICO
9.1.1.2. USPS (20% UHC self-funded plan, 9/13/2018 to 10/26/2018)
9.1.1.3. Teamsters (Allegiant Care – read letter)
9.1.1.4. Allied Universal
9.1.1.5. Adecco
9.1.1.6. Railroads
9.1.1.7. Unions
9.1.2. Patience
9.1.2.1. Mavis Tire (3/1/2018, letter sent, initially receptive, then outside counsel, then exceptions while getting surgery letters, then 4/26/2019, retroactive to July 1, 2018)
9.1.2.2. RRD (March 4, tolling agreement, change of counsel, July 17, 4.5 months)
9.1.3. Failures that work
9.1.3.1. World Bank (immunity under US law)
9.2. When it doesn’t work 
9.2.1. Government employers
9.2.1.1. Houston County, Georgia – Lange v. Houston County
9.2.1.2. North Carolina State Health Plan – Kadel v. Folwell
9.2.1.3. University System of Georgia – Musgrove v. Board of Regents of the University System of Georgia
9.2.1.4. In contrast, the State Employee Health Plan of Rhode Island, contains an exclusion for people under 18, made an exception.
9.2.2. Smaller employers
9.2.2.1. Kiwanis International, HQ in Indiana
9.2.3. More conservative employers
9.2.3.1. The Container Store, TX – made exception
9.2.3.2. Self-storage (client didn’t want to pursue EEOC charge)
9.2.4. When parents/client don’t want to risk their job and won’t pursue it further
9.2.5. Still worth pursuing, sets tone, clear conscience

10. 3:20 Questions 

