May 15, 2020  
	Quashing Hope:
A Review of Recent Efforts To Disrupt the Participation of LGBTQ+ Individuals in the U.S. Foster Care System and Their Forming of Families Through Adoption 

Statistics on LGBTQ Families
The percentage of U.S. adults identifying as LGBT has steadily increased over time, with estimates now well over 10 million adults:[footnoteRef:1] [1:  Gallup, In U.S., Estimate of LGBT Population Rises to 4.5%, May 22, 2018, https://news.gallup.com/poll/234863/estimate-lgbt-population-rises.aspx.] 

	2012
	2013
	2014
	2015
	2016
	2017

	3.5%
	3.6%
	3.7%
	3.9%
	4.1%
	4.5%


10.2% of U.S. adults identifying as LGBT are now married to a same-sex spouse. That number increased rapidly after Obergefell v. Hodges[footnoteRef:2] was decided on June 26, 2015, and the Supreme Court helped bring marriage equality to all the United States:[footnoteRef:3] [2:  135 S. Ct. 2584 (2015).]  [3:  Gallup, In U.S., 10.2% of LGBT Adults Now Married to Same-Sex Spouse, June 22, 2017, https://news.gallup.com/poll/212702/lgbt-adults-married-sex-spouse.aspx?g_source=Social+Issues&g_medium=newsf.] 

	 
	1/28/2015-6/26/2015
	6/27/2015-6/19/2016
	6/20/2016-6/19/2017

	Married to same-sex spouse
	7.9%
	9.6%
	10.2%

	Living with same-sex partner
	12.8%
	10.1%
	6.6%

	Single/Never married
	47.4%
	49.9%
	55.7%

	Living with opposite-sex partner
	4.8%
	5.0%
	4.2%

	Married to opposite-sex spouse
	14.2%
	13.6%
	13.1%

	Divorced
	7.1%
	6.4%
	5.4%

	Separated
	2.5%
	2.2%
	2.1%

	Widowed
	2.8%
	2.9%
	2.2%



Same-sex couples are approximately 4.5 times more likely than different-sex couples to be rearing adopted children,[footnoteRef:4] and they are approximately six times more likely to raise foster children.[footnoteRef:5] [4:  Williams Inst., Research Report on LGB-Parent Families, July 2014, https://williamsinstitute.law.ucla.edu/publications/report-lgb-parent-families/.]  [5:  Williams Inst., LGBT Parenting in the United States, Feb. 2013, https://williamsinstitute.law.ucla.edu/publications/lgbt-parenting-us/.] 

[bookmark: _GoBack]Outcomes for Children Exiting Foster Care in FY 2007 and FY 2017 & 
Placement Settings for Children in Foster Care:[footnoteRef:6] [6:  U.S. Dep’t of Health & Human Servs., Admin. For Children & Families, Admin. On Children, Youth & Families, Children’s Bureau, Foster Care Statistics 2017, at 6, Mar. 2019, https://www.childwelfare.gov/pubPDFs/foster.pdf. ] 
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	Children Waiting To Be Adopted on Sept. 30, 2018[footnoteRef:7] [7:  U.S. Department of Health and Human Services, Administration for Children and Families, Administration on Children, Youth and Families, Children’s Bureau, The AFCARS Report, Aug. 22, 2019, https://www.acf.hhs.gov/sites/default/files/cb/afcarsreport26.pdf.] 

	N
	125,422



	
	
	
	
	
	
	

	Age as of Sept. 30
	%
	Number
	
	Age at Entry into Foster Care
	%
	Number

	Less than 1 Year
	4%
	4,638
	
	Less than 1 Year
	26%
	32,258

	1 Year
	10%
	12,249
	
	1 Year
	8%
	10,597

	2 Years
	9%
	11,814
	
	2 Years
	8%
	9,499

	3 Years
	8%
	10,169
	
	3 Years
	7%
	8,408

	4 Years
	7%
	8,826
	
	4 Years
	6%
	7,932

	5 Years
	6%
	7,960
	
	5 Years
	6%
	7,517

	6 Years
	6%
	7,289
	
	6 Years
	6%
	7,200

	7 Years
	5%
	6,885
	
	7 Years
	6%
	7,028

	8 Years
	5%
	6,517
	
	8 Years
	5%
	6,425

	9 Years
	5%
	6,429
	
	9 Years
	5%
	5,942

	10 Years
	5%
	6,367
	
	10 Years
	4%
	5,391

	11 Years
	5%
	6,021
	
	11 Years
	4%
	4,787

	12 Years
	5%
	5,747
	
	12 Years
	3%
	4,080

	13 Years
	4%
	5,434
	
	13 Years
	3%
	3,543

	14 Years
	4%
	5,231
	
	14 Years
	2%
	2,552

	15 Years
	4%
	5,326
	
	15 Years
	1%
	1,517

	16 Years
	4%
	4,864
	
	16 Years
	0%
	616

	17 Years
	3%
	3,656
	
	17 Years
	0%
	115



The Regulatory Lay of the Land in 2016
On July 13, 2016, in the wake of the Supreme Court’s watershed marriage equality decisions in United States v. Windsor[footnoteRef:8] and Obergefell v. Hodges[footnoteRef:9], the U.S. Department of Health and Human Services (HHS) outlined an expectation of non-discrimination for grantees of HHS.  Specifically, the regulation, which became effective on January 11, 2017, precluded adoption and foster service providers from receiving HHS funds if they discriminated against LGBTQ prospective foster or adoptive parents or children.[footnoteRef:10]  And in accordance with the Supreme Court’s decisions in Windsor and Obergefell, the regulation also required HHS award recipients to treat as valid the marriages of same-sex couples.[footnoteRef:11]   [8:  133 S. Ct. 2675 (2013).]  [9:  135 S. Ct. 2584 (2015). ]  [10:  See 45 C.F.R. § 75.300(c).]  [11:  Id. § 75.300(d).  ] 

The Obama Administration’s Reasoning
In promulgating the rule, HHS noted that these regulatory changes were “important” but also “non-controversial.”[footnoteRef:12]  The requirement that grant recipients not discriminate based on “non-merit factors such as age, disability, sex, race, color, national origin, religion, gender identity, or sexual orientation” would serve to “codif[y] for all HHS service grants what is already applicable for all HHS service contracts, as required by the HHS Acquisition Regulation (HHSAR) 352.237-74.”[footnoteRef:13]  This HHSAR provision makes explicit HHS’s non-discrimination policy when obligating appropriations for solicitations, contracts, and orders that deliver services under HHS’s programs directly to the public.  The rule thus ensures that this non-discrimination provision applies equally to grants.  HHS further explained that the provision also would codify HHS’s interpretation of these Supreme Court decisions and “ensure[] that same-sex spouses, marriages, and households are treated the same as opposite-sex spouses, marriages, and households in terms of determining beneficiary eligibility or participation in grant-related activities.”[footnoteRef:14]   [12:  Deferred Compensation Plans of State and Local Governments and Tax-Exempt Entities, 81 Fed. Reg. 45,271, 45,272 (June 22, 2016).  ]  [13:  Id. at 45,272 (emphasis added).]  [14:  Id. ] 

The comments that HHS received on the rule’s nondiscrimination provisions were universally supportive of the inclusion of express nondiscrimination language.[footnoteRef:15]  The rule became effective on January 11, 2017.[footnoteRef:16] [15:  The commenters were: Advocates for Youth; the Asian & Pacific Islander American Health Forum (APIAHF); Bradbury-Sullivan LGBT Community Center; the Council for Global Equality; Family Equality Council; interACT: Advocates for Intersex Youth; the National Center for Lesbian Rights; the National Council of Jewish Women; Out in Science, Technology, Engineering & Mathematics, Incorporated; Planned Parent Federation of America and Planned Parenthood Action Fund; The Trevor Project; and a joint comment from APIAHF, Bend the Arc Jewish Action, Center Link: The Community of LGBT Center, FORGE, Human Rights Campaign, Movement Advancement Project, League of United Latin American Citizens, National Center for Transgender Equality, National Latina Institute for Reproductive Health, National LGBTQ Task Force, PFLAG National, Pride at Work, Sexuality Information and Education Council of the U.S., and Whitman-Walker Health.]  [16:  45 C.F.R. § 75.300.] 

Ensuing Litigation
On September 20, 2017, the ACLU and Sullivan & Cromwell LLP filed a federal lawsuit on behalf of certain Michigan residents, challenging Michigan’s practice of permitting state-contracted and taxpayer-funded child placing agencies to use religious criteria to screen prospective foster and adoptive parents for children in the foster care system and to turn away qualified families on the basis of sexual orientation.[footnoteRef:17]  St. Vincent Catholic Charities (SVCC) and three individuals were permitted to intervene in the lawsuit. [17:  Dumont v. Lyon, No. 2:17-cv-13080 (E.D. Mich. 2017).] 

After Democrats won Michigan’s 2018 elections for Governor and Attorney General, Michigan changed its litigation position and quickly settled the case.  The settlement required Michigan to continue to include nondiscrimination provisions in its contracts with private child placing agencies.  
Less than a month after the announcement of the settlement, SVCC filed suit against HHS, the Michigan Department of Health and Human Services (MDHHS), and others in Buck v. Gordon and claimed that:
(1) defendants violated the Free Exercise Clause of the First Amendment by “adopting a policy requiring the State to discriminate against child placing agencies with religious objections to same-sex marriage” and granting individualized exemptions from child placing agency requirements selectively;
(2) defendants violated the Free Speech Clause of the First Amendment by “conditioning St. Vincent’s license, its contracts with MDHHS, and the ongoing ability to engage in the religious exercise of helping children in need, on St. Vincent’s willingness to make [affirmative statements that contradict St. Vincent’s religious beliefs];”
(3) defendants retaliated against plaintiffs’ protected speech and religious exercise, in violation of the Free Exercise and Free Speech clauses of the First Amendment;
(4) defendants violated the Free Exercise and Establishment Clauses of the First Amendment by applying laws in a manner that selectively penalizes plaintiffs for their religious beliefs;
(5) defendants violated the Equal Protection Clause of the Fourteenth Amendment by penalizing plaintiffs for their religious beliefs, while allowing contractors espousing contrary religious beliefs to maintain contractual relationships with the State; and
(6) defendants violated the Religious Freedom Restoration Act (“RFRA”) by enforcing federal law in a manner that substantially burdens plaintiffs’ sincere religious exercise without a compelling government interest and through a means more restrictive than necessary to achieve the stated interest.[footnoteRef:18] [18:  Buck v. Gordon, --- F. Supp. 3d ---, No. 1:19-cv-286, 2019 WL 4686425, at *9 (W.D. Mich. Sept. 26, 2019).] 

On September 26, 2019, the federal district court granted SVCC an injunction that prevented Michigan from terminating or suspending performance of its contracts with the plaintiff, declining to renew those contracts, or taking any other adverse action against SVCC.  Crucially, the court also ordered HHS not to take any enforcement action against Michigan under 45 C.F.R. § 75.300(c) because Michigan had argued it would lose $171 million in federal funds under the Obama regulation if the state changed its position toward SVCC.[footnoteRef:19]  In granting the injunction, the Buck court distinguished Fulton v. City of Philadelphia[footnoteRef:20] (which rejected a First Amendment challenge to a similar Philadelphia anti-discrimination law and which is scheduled to be heard by the Supreme Court this coming term), because the Buck court found that Michigan’s newly-elected officials had allegedly “expressed anti-religious views” and because SVCC had actually placed children on a non-discriminatory basis with same-sex parents.[footnoteRef:21] [19:  Id. at *13; see also Order, Buck v. Gordon, No. 1:19-cv-286 (W.D. Mich. Sept. 26, 2019), ECF No. 70.]  [20:  922 F.3d 140 (3d Cir. 2019), cert. granted, 140 S. Ct. 1104 (2020).]  [21:  Buck, 2019 WL 4686425, at *12.] 

Developments During the Trump Administration
[bookmark: OLE_LINK2][bookmark: OLE_LINK3]On November 19, 2019, HHS filed a proposed rule, announcing that it intended to undo the nondiscrimination protections provided under 45 C.F.R. § 75.300(c) and (d).[footnoteRef:22]  The rule would allow persons or organizations who discriminate based on gender identity or sexual orientation to receive HHS grants.  Furthermore, it would allow grant recipients—contrary to Obergefell—to refuse to treat as valid the marriages of same-sex couples.   [22:  Health and Human Services Grants Regulation, 84 Fed. Reg. 63,831, 63,832 (Nov. 19, 2019).] 
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CURRENT RULE
(c) It is a public policy requirement of HHS that no person otherwise eligible will be excluded from participation in, denied the benefits of, or subjected to discrimination in the administration of HHS programs and services based on non-merit factors such as age, disability, sex, race, color, national origin, religion, gender identity, or sexual orientation. Recipients must comply with this public policy requirement in the administration of programs supported by HHS awards.
(d) In accordance with the Supreme Court decisions in United States v. Windsor and in Obergefell v. Hodges, all recipients must treat as valid the marriages of same-sex couples. This does not apply to registered domestic partnerships, civil unions or similar formal relationships recognized under state law as something other than a marriage.
PROPOSED RULE
(c) It is a public policy requirement of HHS that no person otherwise eligible will be excluded from participation in, denied the benefits of, or subjected to discrimination in the administration of HHS programs and services, to the extent doing so is prohibited by federal statute. 
(d) HHS will follow all applicable Supreme Court decisions in administering its award programs.






In announcing the proposed rule, HHS explained that it was doing so because it “faced several complaints, requests for exceptions, and lawsuits concerning § 75.300(c) and (d).”[footnoteRef:23]  In support of its amendment, HHS expressly identified the injunction in the Michigan court case and an exception granted to South Carolina on January 23, 2019.[footnoteRef:24]  (The Governor of South Carolina wrote to HHS on February 27, 2018, requesting that South Carolina receive a waiver so that faith-based child placing agencies could continue to use religious criteria in selecting among prospective foster care parents.[footnoteRef:25]) [23:  Id.]  [24:  Id.]  [25:  Letter from Steven Wagner, Principal Deputy Assistant Sec’y, U.S. Dep’t of Health & Human Servs., Admin. for Children & Families, to Gov. Henry McMaster (Jan. 23, 2019), available at https://governor.sc.gov/sites/default/files/Documents/newsroom/HHS%20Response%20Letter%20to%20McMaster.pdf.] 

The lack of federal protection is compounded by a failure by the states to protect LGBTQ prospective parents from discrimination.  Twenty-one states and four territories continue to have no explicit protections against discrimination in foster care based on sexual orientation or gender identity.[footnoteRef:26]  Eleven states, now including South Carolina and Michigan, permit state-licensed child welfare agencies to refuse to place and provide services to children and families if doing so conflicts with their religious beliefs.[footnoteRef:27] [26:  Movement Advancement Project, Equality Maps: Foster and Adoption Laws, https://www.lgbtmap.org/equality-maps/foster_and_adoption_laws. ]  [27:  Id.] 

HHS received 121,039 comments to the proposed rule.[footnoteRef:28]  As of this writing, the final rule has not been released. [28:  Notification of Nonenforcement of Health and Human Service Grants Regulation, https://www.regulations.gov/docket?D=HHS-OS-2019-0014.] 

While we continue to await HHS’s final rule, we are witnessing more administrative attacks on the LGBTQ community.  Meanwhile, on May 12, 2020, HHS published a final rule revising the Adoption and Foster Care Analysis and Reporting System (AFCARS), which is the federal child welfare database.[footnoteRef:29]  The final rule eliminates data collection related to sexual orientation and gender identity for foster children and foster and adoptive parents.  This rule undoes an Obama Administration rule that required data collection on these subjects “to help meet the needs of LGBTQ youth in foster care.”[footnoteRef:30]  And the rollbacks continue. [29:  Adoption and Foster Care Analysis and Reporting System, 85 Fed. Reg. 28,410, 28,410 (May 12, 2020); see also Ctr. for the Study of Social Policy, Every Child Counts: Trump Administration Undermines Child Welfare’s Ability To Serve All Children Well Through Final AFCARS Rule, May 12, 2020, https://cssp.org/about-us/connect/press-room/child-welfare-afcars-rule/. ]  [30:  Adoption and Foster Care Analysis and Reporting System, 81 Fed. Reg. 90,524, 90,526 (Dec. 14, 2016).] 
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