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Evidentiary Rules: Federal and State vs. APA
The Federal Rules of Evidence (FRE) and most state evidentiary rules were written with juries in mind. They are premised on the belief that jurors are likely to misuse categories of relevant evidence if they become aware of it. 

5 U.S.C. § 556(d)
(d) Except as otherwise provided by statute, the proponent of a rule or order has the burden of proof. Any oral or documentary evidence may be received, but the agency as a matter of policy shall provide for the exclusion of irrelevant, immaterial, or unduly repetitious evidence. 
	A.	Burden of Proof & Persuasion
As noted above, section 556(d) and most state APAs assign the burden of proof to the “proponent of a rule or order.” In other words, the party initiating the action that creates the need for a hearing has the burden of proving that grounds exist to grant the requested relief.
And in 1994, the United States Supreme Court concluded in Dir., Office of Workers' Comp. Programs, Dep't of Labor v. Greenwich Collieries, 512 U.S. 267, that the drafters of the APA used the term “burden of proof” to mean the burden of persuasion. 



	B.	Hearsay:
Calhoun v. Bailar, 626 F.2d 145 (9th Cir. 1980)
Postal superintendent challenged his discharge from employment for falsifying mail volume records on ground that administrative findings were not supported by substantial evidence. The District Court entered adverse summary judgment, and the superintendent appealed. The Ninth Circuit Court of Appeals held that hearsay statements of witnesses, stating that superintendent had engaged in falsifying mail records, which were subsequently disavowed on direct examination, constituted substantial evidence sufficient to support administrative determination, in view of other evidence corroborating hearsay statements.
“Not only is there no administrative rule of automatic exclusion for hearsay evidence, but the only limit to the admissibility of hearsay evidence is that it bear satisfactorily indicia of reliability. We have stated the test of admissibility as requiring that the hearsay be probative and its use fundamentally fair.”
“We too reject any per se rule that holds that hearsay can never be substantial evidence. To constitute substantial evidence, hearsay declarations, like any other evidence, must meet minimum criteria for admissibility—it must have probative value and bear indicia of reliability.” 
But the use of treatises without advance notice to the affected party has been held by this Court to be contrary to the Administrative Procedure Act. (See, Generella v. Weinberger, 388 F. Supp. 1086, 1090 (E.D. Pa. 1974).)
	C.	Official Notice
FRE 201 limits judicial notice to adjudicatory facts. The APA applies to all contested material facts; not just adjudicative facts. The rationale behind this rule is that ALJs are in a better position than other judges to take official notice of technical, scientific and legislative facts because they have subject matter expertise. 

For example, official notice can be taken of:
		1.  	Political Conditions: 
Gonzalez v. I.N.S., 77 F.3d 1015, 1024 (7th Cir. 1996)
Natives of Nicaragua filed applications for asylum and withholding of deportation. The Board of Immigration Appeals (BIA) affirmed immigration judge's denial of asylum and withholding of deportation, and applicants petitioned for review. Petitioner claimed she was denied due process by not being afforded an opportunity to respond to the administrative notice of the change in political conditions in Nicaragua that was taken by the Board. The Court of Appeals held that: (1) substantial evidence supported BIA's conclusion that applicant's fear of persecution from either Contras or Sandinistas was unsupported by objective evidence, and (2) applicant's due process rights were not violated when BIA took administrative notice of change in political conditions in Nicaragua.
“Administrative agencies may take official notice of commonly acknowledged facts, and parties must have the opportunity to rebut such notice. Kaczmarczyk v. INS, 933 F.2d 588, 593, 596 (7th Cir.), cert. denied, 502 U.S. 981, 112 S.Ct. 583, 116 L.Ed.2d 608 (1991). In Kaczmarczyk, this court made clear that due process does not require the Board to give an asylum applicant the opportunity to rebut noticed facts prior to reaching a decision. Rather, we found that the mechanism of the motion to reopen, which “allows asylum petitioners an opportunity to introduce evidence rebutting officially noticed facts,” provides a sufficient opportunity to be heard to satisfy the requirements of due process.”
Zubeda v. Ashcroft, 333 F.3d 463 (3rd Cir. 2003)
Immigrations judges may take official notice of the likelihood of being tortured if returned to the country of origin.



		2.  	Medical Impairments
Sykes v. Apfel, 228 F.3d 259 (3d Cir. 2000)
Social Security disability benefits claimant having both exertional and non-exertional impairments, including blindness in one eye, appealed Commissioner's finding of non-disability.
ALJ, in making step-five determination of whether Social Security disability claimant could work in national economy, could not rely on official notice to establish that claimant's non-exertional impairment, namely blindness in one eye, did not significantly diminish claimant's light-work occupational base, without providing claimant with notice of intent to take such notice and opportunity to respond.
		3.  	Legislative Facts
City of Erie v. Pap’s A.M., 529 U.S. 277 (2000)
Applying the concept of agency expertise to a city council judgment on the impact of nude dancing in a neighborhood, the U.S. Supreme Court stated:
“It is well established that, as long as a party has an opportunity to respond, an administrative agency may take official notice of such legislative facts within its special knowledge, and is not confined to the evidence in the record in reaching its expert judgment.”

Collateral Estoppel
B & B Hardware, Inc. v. Hargis Industries, Inc. 135 S.Ct. 1293 (2015)
In this case, the Supreme Court created a two-step template for deciding when an administrative adjudication should be accorded collateral estoppel effect in federal courts. First, the agency must be acting in its “judicial capacity” and there can be noting in its statutory scheme that states that Congress did not intend the determination to have a preclusive effect. Second, the collateral estoppel has to be equitable under the common law framework. Thus, the party against whom estoppel is asserted must have had a fair chance to litigate the issue, the issue before the agency was essentially the same issue that arose in the subsequent suit and the issue was explicitly decided in the agency decision.
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