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Challenging Agency Action in Court

“Judicial review of a final agency action by an aggrieved person will not be cut off unless there is persuasive reason to believe that such was the purpose of Congress.” Abbott Labs. v. Gardner, 387 U.S. 136, 140 (1967).  

All challenges that are available to the creation of a new rule, also apply to rescinding a rule. The same analysis applies. Motor Vehicle Mfrs. Ass’n v. State Farm Mut. Auto Ins. Co., 463 U.S. 29, 43 (1983).

Summary Judgment is the proper mechanism to challenge agency action

Ordinarily, ‘review is to be based on the full administrative record that was before the Agency at the time it made its decision.  “Summary judgment is the proper mechanism for deciding, as a matter of law, whether an agency action is supported by the administrative record and consistent with the APA standard of review.” AARP v. EEOC, 267 F. Supp. 3d 14, 26 (D.D.C. 2017).

Authorized Agency Review
Under the Administrative Procedure Act (“APA”), a court is generally empowered to “hold unlawful and set aside agency action, findings, and conclusions” that are “arbitrary, capricious, and an abuse of discretion, or otherwise not in accordance with law” or “in excess of statutory jurisdiction, authority, or limitations, or short of statutory right.” 5 U.S.C. § 706(2)(A), (C). Accordingly, courts are authorized to review agency action in several contexts: 

(1) A court may examine the statutory authority of an agency’s action and invalidate agency choices that that exceed these limits;
(2) A court may examine an agency’s discretionary decisions, or discrete actions with legal consequences for the public; and 
(3) A court may review an agency’s compliance with statutory procedural requirements, such as the notice-and-comment rulemaking procedures imposed by the APA.

Arbitrary and Capricious Challenges
	
The arbitrary and capricious provision of the APA applies to factual determinations made during informal proceedings, such as notice-and-comment rulemaking, and most other discretionary determinations an agency makes. The Supreme Court held that “[t]he scope of review under the "arbitrary and capricious" standard is narrow and a court is not to substitute its judgment for that of the agency . . . the agency must examine the relevant data and articulate a satisfactory explanation for its action including a ‘rational connection between the facts found and the choice made.’" Motor Vehicle Mfrs. Ass'n v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43 (1983) (quoting Burlington Truck Lines, Inc. v. United States, 371 U.S. 156, 168 (1962)). A court’s inquiry looks at whether the agency’s decision was based on the relevant factors.  A court may reverse the agency only if the agency relied on factors that, “Congress did not intend it to consider, entirely failed to consider an important aspect of the problem, offered an explanation for its decision that runs counter to the evidence before the agency, or is so implausible that it could not be ascribed to a difference in view or the product of agency expertise.” Generally speaking, this standard requires an agency to demonstrate that it engaged in reasoned decision-making when making its determination. 

Changing policy without explanation

“[T}he revocation of an extant regulation is substantially different than a failure to act. Revocation constitutes a reversal of the agency's former views as to the proper course. A "settled course of behavior embodies the agency's informed judgment that, by pursuing that course, it will carry out the policies committed to it by Congress. There is, then, at least a presumption that those policies will be carried out best if the settled rule is adhered to." Atchison, T. & S. F. R. Co. v. Wichita Bd. of Trade, 412 U.S. 800, 807-08 (1973). Accordingly, an agency changing its course by rescinding a rule is obligated to supply a reasoned analysis for the change beyond that which may be required when an agency does not act in the first instance.” Motor Vehicle Mfrs. Ass'n, 463 U.S. at 41-42.

Procedural Defects

Notice and Comment Period Not Observed

Unless exempted, the APA requires agencies to utilize notice-and-comment rulemaking. 5 U.S.C. § 553. Formal rulemaking provides a formal, public hearing before a regulation is promulgated. Informal rulemaking provides notice to the public and an opportunity to comment on the proposed rule. Individuals aggrieved by agency conduct may challenge an agency’s failure to comply with the procedures mandated by the APA, including for failing to provide the “public with advance notice and an opportunity to meaningfully comment on the proposed rule.” Typically, these cases are remanded to the agency to comply with the procedural requirements. 

	Lack of Reasoned Explanation
	Motor Vehicle Mfrs. Ass’n v. State Farm Mut. Auto Ins. Co., 463 U.S. 29, 43 (1983)

	Decision Based on Impermissible Factors
	Nat’l Ass’n of Home Builders v. Defs. Of Wildlife, 551 U.S. 644, 658 (2007)

	Final Rule Not a Logical Outgrowth of Proposed Rule
	Long Island Care at Home, Ltd. v. Coke, 551 U.S. 158 (2007)

Standing to Bring Suit

a. Basics of Individual Standing

The standing requirement imposed by Article III of the Constitution “contains three elements”: (1) the plaintiff must have suffered an “injury in fact” that is “concrete and particularized” and “actual or imminent, not conjectural or hypothetical”; (2) there must exist “a causal connection between the injury and the conduct complained of”; and (3) it must be “likely, as opposed to merely speculative, that the injury will be redressed by a favorable decision.” Lujan v. Defs. of Wildlife, 504 U.S. 555, 560–61 (1992). The plaintiff must allege facts demonstrating all three elements. Friends of Animals v. Jewell, 828 F.3d 989, 992 (D.C. Cir. 2016).

An injury in fact is “an invasion of a legally protected interest which is (a) concrete and particularized, . . .and (b) ‘actual or imminent, not ‘conjectural’ or ‘hypothetical. ’” Lujan, supra.

In Hoag Memorial Presbyterian Hosp. v. Price, 866 F.3d 1072 (9th Cir. 2017) Medicaid providers were found to have APA standing, despite the fact that they did not have standing under the Supremacy Clause. See, Armstrong v. Exception Child Ctr., 135 S. Ct. 1378 (2015) (holding that the Medicaid Act implicitly precludes private enforcement of the equal access provision of the Medicaid Act, 42 U.S.C. § 1396a(a)(30)(A). 

Boothby v. Dept. of Health Care Services, California trial court held Medicaid providers had standing to challenge California’s failure to seek federal approval to cut Medicaid providers’ rates despite Armstrong. State also failed to comply with federal notice and comment provisions.


a. Associational Standing – AARP v. EEOC, 226 F. Supp. 3d 7 (D.D.C. 2016).

The court held that AARP had associational standing to request injunctive relief and challenge EEOC’s wellness rules on behalf of its members. See also, Franciscan All., Inc. v. Burwell, 227 F. Supp. 3d 660 (N.D. Tex. 2016), stay granted sub nom. Franciscan All., Inc. v. Price, No. 7:16-cv-00108-O, 2017 U.S. Dist. LEXIS 145416 (N.D. Tex. July 10, 2017) (staying the case until HHS completes review of the Rule).

b. Organizational Standing

A “ concrete and demonstrable injury to [an] organization’s activities-with the consequent drain on the organization’s resources-constitutes far more than simply a setback to the organization’s abstract social interests’ and thus suffices for standing.” People for the Ethical Treatment of Animals v. U.S. Dept. of Agriculture, 797 F.3d 1087, 1093 (D.C. Cir. 2015).
c. Redressability

 “Redressability examines whether the relief sought, assuming that the court chooses to grant it, will likely alleviate the particularized injury alleged by the plaintiff.” Fla. Audubon Soc'y v. Bentsen, 94 F.3d 658, 663–64 (D.C. Cir. 1996); Still v. U.S. Department of Labor, 2020 WL 1853299 (D.D.C. Apr. 13, 2020). 
 
Case Examples

a. Still v. U.S. Department of Labor, 2020 WL 1853299 (D.D.C. Apr. 13, 2020). 

Petitioner sought review of a DOL decision denying her compensation for her husband’s death under the Energy Employees Occupational Illness Compensation Program Act, 42 U.S. C. 7384 (EEOICPA). Congress passed the EEOICPA to ensure that former DOE workers who performed duties uniquely related to the nuclear weapons production and testing programs receive adequate compensation for radiation-related health conditions. Petitioner argued that DOL relied upon a “dose reconstruction” prepared by the National Institute of Occupational Safety and Healthy (NIOSH), a HHS entity, that failed to comply with NIOSH’s own guidance documents. The government moved to dismiss for a lack of standing. The district court granted the motion. Since DOL was the only party left in the suit, and DOL was legally obligated to accept NIOSH’s determination and lacks any authority to compel NIOSH to revisit its determination, petitioner’s injury was not redressable by this action, so DOL’s motion to dismiss was granted. In this case, the petitioner was allowed to file an amended petition adding NIOSH as a respondent.

b. Zzyym v. Kerry, 220 F. Supp. 3d 1106 (D. Colo. 2016).

Dana Zzyym is an intersex individual who was denied a U.S. passport. The passport application has only male and female gender marker designations. Dana was unable to accurately select between these two choices. In their application, Dana wrote “intersex” in this category and provided a letter stating they are neither male nor female and requested an “X” as an acceptable marker. The State Department denied Dana’s passport application and request, explaining that “[t]he Department of State currently requires the sex field on the United States passports to be listed as ‘M’ or ‘F[,]’” and denied Dana’s request to use “X” as a marker. Dana appealed the Passport Agency’s decision and was denied a passport.

In October 2015, Dana brought suit in the U.S. District Court for the District of Colorado, asserting, inter alia, that (1) the Department’s conduct was in violation of APA, 5 U.S.C. § 706(2)(a), because it was arbitrary and capricious; and (2) that the conduct also violated APA, 5 U.S.C. § 706(2)(C), because it exceeded the Department’s Congressionally-delegated authority. The court remanded the case back to the State Department after holding that “the administrative record contains no evidence that the Department followed a rational decision making process in deciding to implement its binary-only gender passport policy.” 

Exceptions That Preclude Judicial Review
(1) The  statute precludes judicial review. 5 U.S.C. § 701(A),
(2) Agency action is committed to agency discretion by law.” 5 U.S.C. 701(A)(2),
(3) Timing of Review: Lack of Finality: “Agency action made reviewable by statute and final agency action for which there is no other adequate remedy in a court are subject to judicial review. A preliminary, procedural, or intermediate agency action or ruling not directly reviewable is subject to review on the review of the final agency action.” 5 U.S.C. 704.

Case Example: Discretionary agency action 
Heckler v. Cheney, 470 U.S. 821 (1985)
Death penalty Inmates petitioned the FDA to take enforcement actions to prevent the use of drugs for capital punishment in alleged violation of the Federal Food, Drug, and Cosmetic Act (FDCA), 21 U.S.C.S. § 301 et seq. The FDA refused. Seeking review under the Administrative Procedure Act (APA), 5 U.S.C.S. §§ 701-706, the inmates filed suit against the Secretary in district court asking that the FDA be required to take the requested enforcement actions. The district court granted summary judgment for the Secretary. The court of appeals reversed, holding the FDA's refusal to take enforcement actions was both reviewable and an abuse of discretion, and remanded the case with directions that the FDA be required "to fulfill its statutory function." On certiorari, the court held that an agency's decision not to take enforcement action should be presumed immune from judicial review under the APA, 5 U.S.C.S. § 701(a)(2). The court reversed, finding that the discretionary enforcement provisions of the FDCA did not overcome the presumption of no reviewability under the APA.
Reversing the judgment of the court of appeals, the Supreme Court held that the Food and Drug Administration's decision not to take the enforcement actions requested by the inmates was not subject to judicial review under the Administrative Procedure Act.
“If no judicially manageable standards are available for judging how and when an agency should exercise its discretion, then it is impossible to evaluate agency action for ‘abuse of discretion.’” Heckler, 470 U.S. at 830.
However, “[e]ven where statutory language grants an agency ‘unfettered discretion,’ its decision may nonetheless be reviewed if regulations or agency practice provide a ‘meaningful standard by which this court may review its exercise of discretion.” Spencer Enters., Inc. v. United States, 345 F.3d 683, 688 (9th Cir. 2003).
Reference Material

Jared P. Cole, CONG. RESEARCH SERV., R44699, An Introduction to Judicial Review of Federal Agency Action (2016), https://fas.org/sgp/crs/misc/R44699.pdf

N.Y.U. SCHOOL OF LAW, INST. POLICY INTEGRITY, Roundup Trump-Era Deregulation in the Courts (2020), https://policyintegrity.org/deregulation-roundup

UNITED STATES COURTS FOR THE NINTH CIRCUIT, Standards of Review, Section IV Review of Agency Decisions (Rev. 2018), https://www.ca9.uscourts.gov/content/view.php?pk_id=0000000368

Ronald M. Levin, The National Injunction and the Administrative Procedure Act, REG. REV. (Sept. 18, 2018), https://www.theregreview.org/2018/09/18/levin-national-injunction-administrative-procedure-act/
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