2019 Annual Lavender Law Conference & Career Fair
August 7-9, 2019
Time, Location TBD
Philadelphia, PA

The Intersection of LGBTQ Rights and Reproductive Rights in the Newly Configured Supreme Court

Resource List:

vk wN R

National Institute of Family and Life Advocates v. Becerra

Vazzo v. City of Tampa
Human Rights Watch Letter to US Secretary of Health and Human Services Alex Azar

Roe and the Intersectional Liberty Doctrine
The Trump administration wants to censor doctors. It’s unprecedented- and unethical.



National Institute of Family and Life Advocates v. Becerra, 138 S.Ct. 2361 (2018)
201 L.Ed.2d 835, 86 USLW 4627, 18 Cal. Daily Op. Serv. 6340...

138 S.Ct. 2361
Supreme Court of the United States

NATIONAL INSTITUTE OF FAMILY AND
LIFE ADVOCATES, dba NIFLA, et al.,
Petitioners
V.

Xavier BECERRA, Attorney General of
California, et al.

No. 16—1140.

|
Argued March 20, 2018.

Decided June 26, 2018.

Synopsis

Background: Organization comprised of crisis
pregnancy centers, and two such centers, one
licensed and one unlicensed, brought action against
California’s Attorney General, Governor, and other
city and county officials, alleging California law
requiring licensed pregnancy-related clinics to
disseminate  notice  stating  existence  of
publicly-funded family-planning services,
including contraception and abortions, and
requiring unlicensed pregnancy-related clinics to
disseminate notice stating that they were not
licensed, violated their First Amendment rights to
free speech. The United States District Court for
the Southern District of California, John A.
Houston, J., 2016 WL 3627327, denied plaintiffs’
motion for a preliminary injunction, and they
appealed. The United States Court of Appeals for
the Ninth Circuit, D.W. Nelson, Circuit Judge, 839
F.3d 823, affirmed. Certiorari was granted.

Holdings: The Supreme Court, Justice Thomas,
held that:

notice requirement for licensed clinics was a
content-based regulation of speech;

professional speech is not a separate category of
speech exempt from the rule that content-based
regulations of speech are subject to strict scrutiny;
abrogating King v. Governor of the State of New
Jersey, 767 F.3d 216; Pickup v. Brown, 740 F.3d
1208; Moore-King v. County of Chesterfield, Va.,

708 F.3d 560;

lower level of scrutiny applied to laws requiring
professionals to disclose factual, noncontroversial
information in their commercial speech did not
apply to notice requirement for licensed clinics;

notice requirement for licensed clinics was not an
informed-consent requirement or any other
regulation of professional conduct, and thus did not
fall within permissible regulations of professional
conduct that incidentally burdened speech;

notice requirement for licensed clinics was not
sufficiently drawn to achieve State’s asserted
interest in providing low-income women with
information about state-sponsored services, and
thus did not survive even intermediate scrutiny;
and

notice requirement for unlicensed clinics unduly
burdened the clinics’ protected speech.

Reversed and remanded.

Justice Kennedy filed concurring opinion, in which
Chief Justice Roberts, Justice Alito, and Justice
Gorsuch joined.

Justice Breyer filed a dissenting opinion, in which
Justice Ginsburg, Justice Sotomayor, and Justice
Kagan joined.

West Codenotes

Held Unconstitutional
West’s Ann.Cal.Health & Safety Code § 123472(a,
b)

*2365 Syllabus’
The California Reproductive Freedom,
Accountability, = Comprehensive  Care, and
Transparency Act (FACT Act) was enacted to
regulate crisis pregnancy centers—pro-life centers
that offer pregnancy-related services. The FACT
Act requires clinics that primarily serve pregnant
women to provide certain notices. Clinics that are
licensed must notify women that California
provides free or low-cost services, including
abortions, and give them a phone number to call.
Its stated purpose is to make sure that state
residents know their rights and what health care
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services are available to them. Unlicensed clinics
must notify women that California has not licensed
the clinics to provide medical services. Its stated
purpose is to ensure that pregnant women know
when they are receiving health care from licensed
professionals. Petitioners—two crisis pregnancy
centers, one licensed and one unlicensed, and an
organization of crisis pregnancy centers—filed
suit. They alleged that both the licensed and the
unlicensed notices abridge the freedom of speech
protected by the First Amendment. The District
Court denied their motion for a preliminary
injunction, and the Ninth Circuit affirmed. Holding
that petitioners could not show a likelihood of
success on the merits, the court concluded that the
licensed notice survived a lower level of scrutiny
applicable to regulations of “professional speech,”
and that the unlicensed notice satisfied any level of
scrutiny.

Held -

1. The licensed notice likely violates the First
Amendment. Pp. 2370 — 2377.

(a) Content-based laws “target speech based on its
communicative content” and “are presumptively
unconstitutional and may be justified only if the
government proves that they are narrowly tailored
to serve compelling state interests.” Reed v. Town
of Gilbert, 576 U.S. ——, ——, 135 S.Ct. 2218,
2226, 192 L.Ed.2d 236. The licensed notice is a
content-based  regulation. = By  compelling
petitioners to speak a particular message, it “alters
the content of [their] speech.” Riley v. National
Federation of Blind of N. C., Inc., 487 U.S. 781,
795, 108 S.Ct. 2667, 101 L.Ed.2d 669. For
example, one of the state-sponsored services that
the licensed notice requires petitioners to advertise
is abortion—the very practice that petitioners are
devoted to opposing. Pp. 2370 — 2371.

(b) Although the licensed notice is content-based,
the Ninth Circuit did not apply strict scrutiny
because it concluded that the notice regulates
“professional speech.” But this Court has never
recognized “professional speech” as a separate
category of speech subject to different rules.
Speech is not unprotected merely because it is
uttered by professionals. The Court has afforded
less protection for professional speech in two
circumstances—where a law requires professionals
to disclose factual, noncontroversial information in
their “commercial speech,” see, e.g., %2366

Zauderer v. Office of Disciplinary Counsel of
Supreme Court of Ohio, 471 U.S. 626, 651, 105
S.Ct. 2265, 85 L.Ed.2d 652, and where States
regulate professional conduct that incidentally
involves speech, see, e.g., Ohralik v. Ohio State
Bar Assn., 436 U.S. 447, 456, 98 S.Ct. 1912, 56
L.Ed.2d 444. Neither line of precedents is
implicated here. Pp. 2371 — 2375.

(1) Unlike the rule in Zauderer, the licensed notice
is not limited to “purely factual and uncontroversial
information about the terms under which
services will be available,” 471 U.S., at 651, 105
S.Ct. 2265. California’s notice requires covered
clinics to disclose information about
state-sponsored  services—including  abortion,
hardly an “uncontroversial” topic. Accordingly,
Zauderer has no application here. P. 2372.

(2) Nor is the licensed notice a regulation of
professional conduct that incidentally burdens
speech. The Court’s precedents have long drawn a
line between speech and conduct. In Planned
Parenthood of Southeastern Pa. v. Casey, 505 U.S.
833, 112 S.Ct. 2791, 120 L.Ed.2d 674, for
example, the joint opinion rejected a free-speech
challenge to an informed-consent law requiring
physicians to “give a woman certain information as
part of obtaining her consent to an abortion,” id., at
884, 112 S.Ct. 2791. But the licensed notice is
neither an informed-consent requirement nor any
other regulation of professional conduct. It applies
to all interactions between a covered facility and its
clients, regardless of whether a medical procedure
is ever sought, offered, or performed. And many
other facilities providing the exact same services,
such as general practice clinics, are not subject to
the requirement. Pp. 2373 — 2374.

(3) Outside of these two contexts, the Court’s
precedents have long protected the First
Amendment rights of professionals. The Court has
applied strict scrutiny to content-based laws
regulating the noncommercial speech of lawyers,
see Reed, supra, at ——, 135 S.Ct., at 2228,
professional fundraisers, see Riley, supra, at 798,
108 S.Ct. 2667, and organizations providing
specialized advice on international law, see Holder
v. Humanitarian Law Project, 561 U.S. 1, 27-28,
130 S.Ct. 2705, 177 L.Ed.2d 355. And it has
stressed the danger of content-based regulations “in
the fields of medicine and public health, where
information can save lives.” Sorrell v. IMS Health
Inc., 564 U.S. 552, 566, 131 S.Ct. 2653, 180
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L.Ed.2d 544. Such dangers are also present in the
context of  professional  speech,  where
content-based regulation poses the same “risk that
the Government seeks not to advance a legitimate
regulatory goal, but to suppress unpopular ideas or
information,” Turner Broadcasting System, Inc. v.
FCC, 512 U.S. 622, 641, 114 S.Ct. 2445, 129
L.Ed.2d 497. When the government polices the
content of professional speech, it can fail to “
‘preserve an uninhibited marketplace of ideas in
which truth will ultimately prevail.” ” McCullen v.
Coakley, 573 U.S. R - , 134 S.Ct.
2518, 2529, 189 L.Ed.2d 502. Professional speech
is also a difficult category to define with precision.
See Brown v. Entertainment Merchants Assn., 564
U.S. 786, 791, 131 S.Ct. 2729, 180 L.Ed.2d 708. If
States could choose the protection that speech
receives simply by requiring a license, they would
have a powerful tool to impose “invidious
discrimination of disfavored subjects.” Cincinnati
v. Discovery Network, Inc., 507 U.S. 410, 423, n.
19, 113 S.Ct. 1505, 123 L.Ed.2d 99. Pp. 2373 —
2375.

(c) Although neither California nor the Ninth
Circuit have advanced a persuasive reason to apply
different rules to professional speech, the Court
need not foreclose the possibility that some such
reason exists because the licensed notice cannot
*2367 survive even intermediate scrutiny.
Assuming that California’s interest in providing
low-income women with information about
state-sponsored service is substantial, the licensed
notice is not sufficiently drawn to promote it. The
notice is “wildly underinclusive,” Entertainment
Merchants Assn., supra, at 802, 131 S.Ct. 2729,
because it applies only to clinics that have a
“primary purpose” of “providing family planning
or pregnancy-related services” while excluding
several other types of clinics that also serve
low-income women and could educate them about
the State’s services. California could also inform
the women about its services “without burdening a
speaker with unwanted speech,” Riley, supra, at
800, 108 S.Ct. 2667, most obviously through a
public-information campaign. Petitioners are thus
likely to succeed on the merits of their challenge.
Pp. 2375 -2377.

2. The unlicensed notice unduly burdens protected
speech. It is unnecessary to decide whether
Zauderer ‘s standard applies here, for even under
Zauderer, a disclosure requirement cannot be
“unjustified or unduly burdensome.” 471 U.S., at

651, 105 S.Ct. 2265. Disclosures must remedy a
harm that is “potentially real not purely
hypothetical,” Ibanez v. Florida Dept. of Business
and Professional Regulation, Bd. of Accountancy,
512 U.S. 136, 146, 114 S.Ct. 2084, 129 L.Ed.2d
118, and can extend “no broader than reasonably
necessary,” In re R.M. J., 455 U.S. 191, 203, 102
S.Ct. 929, 71 L.Ed.2d 64. California has not
demonstrated any justification for the unlicensed
notice that is more than “purely hypothetical.” The
only justification put forward by the state
legislature was ensuring that pregnant women
know when they are receiving medical care from
licensed professionals, but California denied that
the justification for the law was that women did not
know what kind of facility they are entering when
they go to a crisis pregnancy center. Even if the
State had presented a nonhypothetical justification,
the FACT Act unduly burdens protected speech. It
imposes a government-scripted, speaker-based
disclosure requirement that is wholly disconnected
from the State’s informational interest. It requires
covered facilities to post California’s precise
notice, no matter what the facilities say on site or in
their advertisements. And it covers a curiously
narrow subset of speakers: those that primarily
provide pregnancy-related services, but not those
that provide, e.g., nonprescription birth control.
Such speaker-based laws run the risk that “the
State has left unburdened those speakers whose
messages are in accord with its own views.”
Sorrell, supra, at 580, 131 S.Ct. 2653. For these
reasons, the unlicensed notice does not satisfy
Zauderer, assuming that standard applies. Pp. 2376
—2378.

839 F.3d 823, reversed and remanded.

THOMAS, J., delivered the opinion of the Court,
in which ROBERTS, C.J. and KENNEDY,
ALITO, and GORSUCH, JJ., joined. KENNEDY,
J., filed a concurring opinion, in which ROBERTS,
C.J., and ALITO and GORSUCH, JJ., joined.
BREYER, J., filed dissenting opinion, in which
GINSBURG, SOTOMAYOR, and KAGAN, JJ.,
joined.
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Opinion

Justice THOMAS delivered the opinion of the
Court.

The California Reproductive Freedom,
Accountability, = Comprehensive  Care, and
Transparency Act (FACT Act) requires clinics that
primarily serve pregnant women to provide certain
notices. Cal. Health & Safety Code Ann. § 123470
et seq. (West 2018). Licensed clinics must notify
women that California provides free or low-cost
services, including abortions, and give them a
phone number to call. Unlicensed clinics must
notify women that California has not licensed the
clinics to provide medical services. The question in
this case is whether these notice requirements
violate the First Amendment.

A

The California State Legislature enacted the FACT
Act to regulate crisis pregnancy centers. Crisis
pregnancy centers—according to a report
commissioned by the California State Assembly,
App. 86—are “pro-life  (largely Christian
belief-based) organizations that offer a limited
range of free pregnancy options, counseling, and
other services to individuals that visit a center.”
Watters et al,, Pregnancy Resource Centers:
Ensuring Access and Accuracy of Information 4
(2011). “[U]nfortunately,” the author of the FACT
Act stated, “there are nearly 200 licensed and
unlicensed” crisis pregnancy centers in California.
App. 84. These centers “aim to discourage and
prevent women from seeking abortions.” Id., at 85.
The author of the FACT Act observed that crisis
pregnancy centers “are commonly affiliated with,
or run by organizations whose stated goal” is to
oppose abortion—including “the National Institute
of Family and Life Advocates,” one of the
petitioners here. /bid. To address this perceived
problem, the FACT Act imposes two notice
requirements on  facilities that  provide
pregnancy-related services—one for licensed
facilities and one for unlicensed facilities.

1

The first notice requirement applies to “licensed
covered facilit[ies].” Cal. Health & Safety Code
Ann. § 123471(a). To fall under the definition of
“licensed covered facility,” a clinic must be a
licensed primary care or specialty clinic or qualify
as an intermittent clinic under California law. /bid.
(citing §§ 1204, 1206(h) ). A licensed *2369
covered facility also must have the “primary
purpose” of “providing family planning or
pregnancy-related services.” § 123471(a). And it
must satisfy at least two of the following six
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requirements:

“(1) The facility offers obstetric ultrasounds,
obstetric sonograms, or prenatal care to pregnant
women.

“(2) The facility provides, or offers counseling
about, contraception or contraceptive methods.

“(3) The facility offers pregnancy testing or
pregnancy diagnosis.

“(4) The facility advertises or solicits patrons
with offers to provide prenatal sonography,
pregnancy tests, or pregnancy options
counseling.

“(5) The facility offers abortion services.

“(6) The facility has staff or volunteers who
collect health information from clients.” /bid.

The FACT Act exempts several categories of
clinics that would otherwise qualify as licensed
covered facilities. Clinics operated by the United
States or a federal agency are excluded, as are
clinics that are “enrolled as a Medi—Cal provider”
and participate in “the Family Planning, Access,
Care, and Treatment Program” (Family PACT
program). § 123471(c). To participate in the
Family PACT program, a clinic must provide “the
full scope of family planning ... services specified
for the program,” Cal. Welf. & Inst. Code Ann. §
24005(c) (West 2018), including sterilization and
emergency contraceptive pills, §§ 24007(a)(1), (2).

If a clinic is a licensed covered facility, the FACT
Act requires it to disseminate a government-drafted
notice on site. Cal. Health & Safety Code Ann. §
123472(a)(1). The notice states that “California has
public programs that provide immediate free or
low-cost access to comprehensive family planning
services (including all FDA-approved methods of
contraception), prenatal care, and abortion for
eligible women. To determine whether you qualify,
contact the county social services office at [insert
the telephone number].” /bid. This notice must be
posted in the waiting room, printed and distributed
to all clients, or provided digitally at check-in. §
123472(a)(2). The notice must be in English and
any additional languages identified by state law. §
123472(a). In some counties, that means the notice
must be spelled out in 13 different languages. See
State of Cal., Dept. of Health Care Services,
Frequency of Threshold Language Speakers in the

Medi—Cal Population by County for Jan. 2015, pp.
4-5 (Sept. 2016) (identifying the required
languages for Los Angeles County as English,
Spanish, Armenian, Mandarin, Cantonese, Korean,
Vietnamese, Farsi, Tagalog, Russian, Cambodian,
Other Chinese, and Arabic).

The stated purpose of the FACT Act, including its
licensed notice requirement, is to “ensure that
California  residents make their personal
reproductive health care decisions knowing their
rights and the health care services available to
them.” 2015 Cal. Legis. Serv. Ch. 700, § 2 (A.B.
775) (West) (Cal. Legis. Serv.). The Legislature
posited that “thousands of women remain unaware
of the public programs available to provide them
with  contraception, health education and
counseling, family planning, prenatal -care,
abortion, or delivery.” § 1(b). Citing the “time
sensitive” nature of pregnancy-related decisions, §
I(c), the Legislature concluded that requiring
licensed facilities to inform patients themselves
would be “[t]he most effective” way to convey this
information, § 1(d).

2

The second notice requirement in the FACT Act
applies to “unlicensed covered facilit[ies].” §
123471(b). To fall under the *2370 definition of
“unlicensed covered facility,” a facility must not be
licensed by the State, not have a licensed medical
provider on staff or under contract, and have the
“primary purpose” of “providing pregnancy-related
services.” Ibid. An unlicensed covered facility also
must satisfy at least two of the following four
requirements:

“(1) The facility offers obstetric ultrasounds,
obstetric sonograms, or prenatal care to pregnant
women.

“(2) The facility offers pregnancy testing or
pregnancy diagnosis.

“(3) The facility advertises or solicits patrons
with offers to provide prenatal sonography,
pregnancy tests, or pregnancy options
counseling.

“(4) The facility has staff or volunteers who
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collect health information from clients.” /bid.

Clinics operated by the United States and licensed
primary care clinics enrolled in Medi—Cal and
Family PACT are excluded. § 123471(c).

Unlicensed covered facilities must provide a
government-drafted notice stating that “[t]his
facility is not licensed as a medical facility by the
State of California and has no licensed medical
provider who provides or directly supervises the
provision of services.” Cal. Health & Safety Code
Ann. § 123472(b)(1). This notice must be provided
on site and in all advertising materials. §§
123472(b)(2), (3). Onmsite, the notice must be
posted “conspicuously” at the entrance of the
facility and in at least one waiting area. §
123472(b)(2). It must be “at least 8.5 inches by 11
inches and written in no less than 48—point type.”
Ibid. In advertisements, the notice must be in the
same size or larger font than the surrounding text,
or otherwise set off in a way that draws attention to
it. § 123472(b)(3). Like the licensed notice, the
unlicensed notice must be in English and any
additional languages specified by state law. §
123471(b). Its stated purpose is to ensure “that
pregnant women in California know when they are
getting medical care from licensed professionals.”
Cal. Legis. Serv., § 1(e).

B

After the Governor of California signed the FACT
Act, petitioners—a licensed pregnancy center, an
unlicensed pregnancy center, and an organization
composed of crisis pregnancy centers—filed this
suit. Petitioners alleged that the licensed and
unlicensed notices abridge the freedom of speech
protected by the First Amendment. The District
Court denied their motion for a preliminary
injunction.

The Court of Appeals for the Ninth Circuit
affirmed. National Institute of Family and Life
Advocates v. Harris, 839 F.3d 823, 845 (2016).
After concluding that petitioners’ challenge to the
FACT Act was ripe,' id., at 833, the Ninth Circuit
held that petitioners could not show a likelihood of
success on the merits. It concluded that the licensed
notice survives the “lower level of scrutiny” that

applies to regulations of “professional speech.” Id.,
at 833-842. And it concluded that the unlicensed
notice satisfies any level of scrutiny. See id., at
843-844.

We granted certiorari to review the Ninth Circuit’s
decision. 583 US. —— — S.Ct. ——, —
L.Ed.2d —— (2017). We reverse with respect to
both notice requirements.

II

We first address the licensed notice.?

*2371 A

The First Amendment, applicable to the States
through the Fourteenth Amendment, prohibits laws
that abridge the freedom of speech. When
enforcing this prohibition, our precedents
distinguish between content-based and
content-neutral regulations of speech.
Content-based regulations “target speech based on
its communicative content.” Reed v. Town of
Gilbert, 576 U.S. ——, ——, 135 S.Ct. 2218,
2226, 192 L.Ed.2d 236 (2015). As a general matter,
such laws “are presumptively unconstitutional and
may be justified only if the government proves that
they are narrowly tailored to serve compelling state
interests.” Ibid. This stringent standard reflects the
fundamental principle that governments have “ ‘no
power to restrict expression because of its message,
its ideas, its subject matter, or its content.” ” Ibid.
(quoting Police Dept. of Chicago v. Mosley, 408
U.S. 92, 95, 92 S.Ct. 2286, 33 L.Ed.2d 212
(1972)).

The licensed notice is a content-based regulation
of speech. By compelling individuals to speak a
particular message, such notices “alte[r] the content
of [their] speech.” Riley v. National Federation of
Blind of N. C., Inc., 487 U.S. 781, 795, 108 S.Ct.
2667, 101 L.Ed.2d 669 (1988); accord, Turner
Broadcasting System, Inc. v. FCC, 512 U.S. 622,
642, 114 S.Ct. 2445, 129 L.Ed.2d 497 (1994);
Miami Herald Publishing Co. v. Tornillo, 418 U.S.
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241, 256, 94 S.Ct. 2831, 41 L.Ed.2d 730 (1974).
Here, for example, licensed clinics must provide a
government-drafted script about the availability of
state-sponsored services, as well as contact
information for how to obtain them. One of those
services is abortion—the very practice that
petitioners are devoted to opposing. By requiring
petitioners to inform women how they can obtain
state-subsidized abortions—at the same time
petitioners try to dissuade women from choosing
that option—the licensed notice plainly “alters the
content” of petitioners’ speech. Riley, supra, at
795, 108 S.Ct. 2667.

B

Although the licensed notice is content based, the
Ninth Circuit did not apply strict scrutiny because
it concluded that the notice regulates “professional
speech.” 839 F.3d, at 839. Some Courts of Appeals
have recognized “professional speech” as a
separate category of speech that is subject to
different rules. See, e.g., King v. Governor of New
Jersey, 767 F.3d 216, 232 (C.A.3 2014); Pickup v.
Brown, 740 F.3d 1208, 1227-1229 (C.A.9 2014);
Moore—King v. County of Chesterfield, 708 F.3d
560, 568-570 (C.A.4 2013). These courts define
“professionals” as individuals who provide
personalized services to clients and who are subject
to “a generally applicable licensing and regulatory
regime.” Id., at 569; see also, King, supra, at 232;
Pickup, supra, at 1230. “Professional speech” is
then defined as any speech by these individuals
that is based on “[their] expert knowledge and
judgment,” King, supra, at 232, or that is “within
the confines of [the] professional relationship,”
Pickup, supra, at 1228. So defined, these courts
except professional speech from the rule that
content-based regulations of speech are subject to
strict scrutiny. See King, supra, at 232; Pickup,
supra, at 1253—1256; Moore—King, supra, at 569.

But this Court has not recognized “professional
speech” as a separate category of speech. Speech is
not unprotected *2372 merely because it is uttered
by “professionals.” This Court has “been reluctant
to mark off new categories of speech for
diminished constitutional protection.” Denver Area
Ed. Telecommunications Consortium, Inc. v. FCC,
518 U.S. 727, 804, 116 S.Ct. 2374, 135 L.Ed.2d

888 (1996) (KENNEDY, J., concurring in part,
concurring in judgment in part, and dissenting in
part). And it has been especially reluctant to
“exemp[t] a category of speech from the normal
prohibition on content-based restrictions.” United
States v. Alvarez, 567 U.S. 709, 722, 132 S.Ct.
2537, 183 L.Ed.2d 574 (2012) (plurality opinion).
This Court’s precedents do not permit governments
to impose content-based restrictions on speech
without “ ‘persuasive evidence ... of a long (if
heretofore unrecognized) tradition’ ” to that effect.
1bid. (quoting Brown v. Entertainment Merchants
Assn., 564 U.S. 786, 792, 131 S.Ct. 2729, 180
L.Ed.2d 708 (2011)).

This Court’s precedents do not recognize such a
tradition for a category called “professional
speech.” This Court has afforded less protection for
professional speech in two circumstances—neither
of which turned on the fact that professionals were
speaking. First, our precedents have applied more
deferential review to some laws that require
professionals to disclose factual, noncontroversial
information in their “commercial speech.” See,
e.g., Zauderer v. Office of Disciplinary Counsel of
Supreme Court of Ohio, 471 U.S. 626, 651, 105
S.Ct. 2265, 85 L.Ed.2d 652 (1985); Milavetz,
Gallop & Milavetz, P.A. v. United States, 559 U.S.
229, 250, 130 S.Ct. 1324, 176 L.Ed.2d 79 (2010);
Ohralik v. Ohio State Bar Assn., 436 U.S. 447,
455-456, 98 S.Ct. 1912, 56 L.Ed.2d 444 (1978).
Second, under our precedents, States may regulate
professional conduct, even though that conduct
incidentally involves speech. See, e.g., id., at 456,
98 S.Ct. 1912; Planned  Parenthood of
Southeastern Pa. v. Casey, 505 U.S. 833, 884, 112
S.Ct. 2791, 120 L.Ed.2d 674 (1992) (opinion of
O’Connor, KENNEDY, and Souter, JJ.). But
neither line of precedents is implicated here.

1

This Court’s precedents have applied a lower level
of scrutiny to laws that compel disclosures in
certain contexts. In Zauderer, for example, this
Court upheld a rule requiring lawyers who
advertised their services on a contingency-fee basis
to disclose that clients might be required to pay
some fees and costs. 471 U.S., at 650-653, 105
S.Ct. 2265. Noting that the disclosure requirement
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governed only “commercial advertising” and
required the disclosure of “purely factual and
uncontroversial information about the terms under
which ... services will be available,” the Court
explained that such requirements should be upheld
unless they are “unjustified or unduly
burdensome.” Id., at 651, 105 S.Ct. 2265.

The Zauderer standard does not apply here. Most

obviously, the licensed notice is not limited to
“purely factual and uncontroversial information
about the terms under which ... services will be
available.” 471 U.S., at 651, 105 S.Ct. 2265; see
also Hurley v. Irish—-American Gay, Lesbian and
Bisexual Group of Boston, Inc., 515 U.S. 557, 573,
115 S.Ct. 2338, 132 L.Ed.2d 487 (1995)
(explaining that Zauderer does not apply outside of
these circumstances). The notice in no way relates
to the services that licensed -clinics provide.
Instead, it requires these clinics to disclose
information about state-sponsored
services—including abortion, anything but an
“uncontroversial” topic. Accordingly, Zauderer has
no application here.

*2373 2

In addition to disclosure requirements under
Zauderer, this Court has upheld regulations of
professional conduct that incidentally burden
speech. “[TThe First Amendment does not prevent
restrictions directed at commerce or conduct from
imposing incidental burdens on speech,” Sorrell v.
IMS Health Inc., 564 U.S. 552, 567, 131 S.Ct.
2653, 180 L.Ed.2d 544 (2011), and professionals
are no exception to this rule, see Ohralik, supra, at
456, 98 S.Ct. 1912. Longstanding torts for
professional malpractice, for example, “fall within
the traditional purview of state regulation of
professional conduct.” NAACP v. Button, 371 U.S.
415, 438, 83 S.Ct. 328, 9 L.Ed.2d 405 (1963); but
cf. id., at 439, 83 S.Ct. 328 (“[A] State may not,
under the guise of prohibiting professional
misconduct, ignore constitutional rights). While
drawing the line between speech and conduct can
be difficult, this Court’s precedents have long
drawn it, see, e.g., Sorrell, supra, at 567, 131 S.Ct.
2653; Giboney v. Empire Storage & Ice Co., 336
U.S. 490, 502, 69 S.Ct. 684, 93 L.Ed. 834 (1949),
and the line is “ ‘long familiar to the bar,” ” United

States v. Stevens, 559 U.S. 460, 468, 130 S.Ct.
1577, 176 L.Ed.2d 435 (2010) (quoting Simon &
Schuster, Inc. v. Members of N. Y. State Crime
Victims Bd., 502 U.S. 105, 127, 112 S.Ct. 501, 116
L.Ed.2d 476 (1991) (KENNEDY, J., concurring in
judgment) ).

In Planned Parenthood of Southeastern Pa. v.
Casey, for example, this Court upheld a law
requiring physicians to obtain informed consent
before they could perform an abortion. 505 U.S., at
884, 112 S.Ct. 2791 (joint opinion of O’Connor,
KENNEDY, and Souter, JJ.). Pennsylvania law
required physicians to inform their patients of “the
nature of the procedure, the health risks of the
abortion and childbirth, and the ‘probable
gestational age of the unborn child.” ” Id., at 881,
112 S.Ct. 2791. The law also required physicians to
inform patients of the availability of printed
materials from the State, which provided
information about the child and various forms of
assistance. /bid.

The joint opinion in Casey rejected a free-speech
challenge to this informed-consent requirement.
Id., at 884, 112 S.Ct. 2791. It described the
Pennsylvania law as “a requirement that a doctor
give a woman certain information as part of
obtaining her consent to an abortion,” which “for
constitutional purposes, [was] no different from a
requirement that a doctor give certain specific
information about any medical procedure.” Ibid.
The joint opinion explained that the law regulated
speech only “as part of the practice of medicine,
subject to reasonable licensing and regulation by
the State.” Ibid. (emphasis added). Indeed, the
requirement that a doctor obtain informed consent
to perform an operation is “firmly entrenched in
American tort law.” Cruzan v. Director, Mo. Dept.
of Health, 497 U.S. 261, 269, 110 S.Ct. 2841, 111
L.Ed.2d 224 (1990); see, e.g., Schloendorff v.
Society of N.Y. Hospital, 211 N.Y. 125, 129-130,
105 N.E. 92, 93 (1914) (Cardozo, J.) (explaining
that “a surgeon who performs an operation without
his patient’s consent commits an assault”).

The licensed notice at issue here is not an
informed-consent requirement or any other
regulation of professional conduct. The notice does
not facilitate informed consent to a medical
procedure. In fact, it is not tied to a procedure at
all. It applies to all interactions between a covered
facility and its clients, regardless of whether a
medical procedure is ever sought, offered, or
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performed. If a covered facility does provide
medical procedures, the notice provides no
information about the risks or benefits of those
procedures. *2374 Tellingly, many facilities that
provide the exact same services as covered
facilities—such as general practice clinics, see §
123471(a)—are not required to provide the
licensed notice. The licensed notice regulates
speech as speech.

3

Outside of the two contexts discussed
above—disclosures under  Zauderer  and
professional conduct—this Court’s precedents have
long protected the First Amendment rights of
professionals. For example, this Court has applied
strict scrutiny to content-based laws that regulate
the noncommercial speech of lawyers, see Reed,
576 U.S., at , 135 S.Ct., at 2228 (discussing
Button, supra, at 438, 83 S.Ct. 328); In re Primus,
436 U.S. 412, 432, 98 S.Ct. 1893, 56 L.Ed.2d 417
(1978); professional fundraisers, see Riley, 487
U.S., at 798, 108 S.Ct. 2667; and organizations that
provided specialized advice about international
law, see Holder v. Humanitarian Law Project, 561
U.S. 1, 27-28, 130 S.Ct. 2705, 177 L.Ed.2d 355
(2010). And the Court emphasized that the
lawyer’s statements in Zauderer would have been
“fully protected” if they were made in a context
other than advertising. 471 U.S., at 637, n. 7, 105
S.Ct. 2265. Moreover, this Court has stressed the
danger of content-based regulations “in the fields
of medicine and public health, where information
can save lives.” Sorrell, supra, at 566, 131 S.Ct.
2653.

The dangers associated with content-based
regulations of speech are also present in the context
of professional speech. As with other kinds of
speech, regulating the content of professionals’
speech “pose[s] the inherent risk that the
Government seeks not to advance a legitimate
regulatory goal, but to suppress unpopular ideas or
information.” Turner Broadcasting, 512 U.S., at
641, 114 S.Ct. 2445. Take medicine, for example.
“Doctors help patients make deeply personal
decisions, and their candor is crucial.”
Wollschlaeger v. Governor of Florida, 848 F.3d
1293, 1328 (C.A.11 2017) (en banc) (W. Pryor, J.

concurring). Throughout history, governments
have “manipulat[ed] the content of doctor-patient
discourse” to increase state power and suppress
minorities:

“For example, during the Cultural Revolution,
Chinese physicians were dispatched to the
countryside to convince peasants to use
contraception. In the 1930s, the Soviet
government expedited completion of a
construction project on the Siberian railroad by
ordering doctors to both reject requests for
medical leave from work and conceal this
government order from their patients. In Nazi
Germany, the Third Reich systematically
violated the separation between state ideology
and medical discourse. German physicians were
taught that they owed a higher duty to the ‘health
of the Volk’ than to the health of individual
patients. Recently, Nicolae Ceausescu’s strategy
to increase the Romanian birth rate included
prohibitions against giving advice to patients
about the use of birth control devices and
disseminating information about the use of
condoms as a means of preventing the
transmission of AIDS.” Berg, Toward a First
Amendment  Theory of  Doctor—Patient
Discourse and the Right To Receive Unbiased
Medical Advice, 74 B.U.L. Rev. 201, 201-202
(1994) (footnotes omitted).

Further, when the government polices the content
of professional speech, it can fail to “ ‘preserve an
uninhibited marketplace of ideas in which truth
will ultimately prevail.” ” McCullen v. Coakley,
573 U.S. , - , 134 S.Ct. 2518, 2529,
189 L.Ed.2d 502 (2014). Professionals might have
a host of good-faith disagreements, *2375 both
with each other and with the government, on many
topics in their respective fields. Doctors and nurses
might disagree about the ethics of assisted suicide
or the benefits of medical marijuana; lawyers and
marriage counselors might disagree about the
prudence of prenuptial agreements or the wisdom
of divorce; bankers and accountants might disagree
about the amount of money that should be devoted
to savings or the benefits of tax reform. “[T]he best
test of truth is the power of the thought to get itself
accepted in the competition of the market,” Abrams
v. United States, 250 U.S. 616, 630, 40 S.Ct. 17, 63
L.Ed. 1173 (1919) (Holmes, J., dissenting), and the
people lose when the government is the one
deciding which ideas should prevail.

“Professional speech” is also a difficult category
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to define with precision. See Entertainment
Merchants Assn., 564 U.S., at 791, 131 S.Ct. 2729.
As defined by the courts of appeals, the
professional-speech doctrine would cover a wide
array of individuals—doctors, lawyers, nurses,
physical therapists, truck drivers, bartenders,
barbers, and many others. See Smolla, Professional
Speech and the First Amendment, 119 W. Va. L.
Rev. 67, 68 (2016). One court of appeals has even
applied it to fortune tellers. See Moore—King, 708
F.3d, at 569. All that is required to make something
a “profession,” according to these courts, is that it
involves personalized services and requires a
professional license from the State. But that gives
the States unfettered power to reduce a group’s
First Amendment rights by simply imposing a
licensing requirement. States cannot choose the
protection that speech receives under the First
Amendment, as that would give them a powerful
tool to impose “invidious discrimination of
disfavored subjects.” Cincinnati v. Discovery
Network, Inc., 507 U.S. 410, 423-424, n. 19, 113
S.Ct. 1505, 123 L.Ed.2d 99 (1993); see also Riley,
487 U.S., at 796, 108 S.Ct. 2667 (“[S]tate labels
cannot be dispositive of [the] degree of First
Amendment protection” (citing Bigelow v.
Virginia, 421 U.S. 809, 826, 95 S.Ct. 2222, 44
L.Ed.2d 600 (1975) )).

C

In sum, neither California nor the Ninth Circuit

has identified a persuasive reason for treating
professional speech as a unique category that is
exempt from ordinary First Amendment principles.
We do not foreclose the possibility that some such
reason exists. We need not do so because the
licensed notice cannot survive even intermediate
scrutiny. California asserts a single interest to
justify the licensed notice: providing low-income
women with information about state-sponsored
services. Assuming that this is a substantial state
interest, the licensed notice is not sufficiently
drawn to achieve it.

If California’s goal is to educate low-income
women about the services it provides, then the
licensed notice is “wildly underinclusive.”
Entertainment Merchants Assn., supra, at 802, 131
S.Ct. 2729. The notice applies only to clinics that

have a “primary purpose” of “providing family
planning or pregnancy-related services” and that
provide two of six categories of specific services. §
123471(a). Other clinics that have another primary
purpose, or that provide only one category of those
services, also serve low-income women and could
educate them about the State’s services. According
to the legislative record, California has “nearly
1,000 community clinics”—including “federally
designated community health centers, migrant
health centers, rural health centers, and frontier
health centers”—that “serv[e] more than 5.6
million patients annually through over 17
million patient encounters.” App. *2376 58. But
most of those clinics are excluded from the
licensed notice requirement without explanation.
Such “[u]nderinclusiveness raises serious doubts
about whether the government is in fact pursuing
the interest it invokes, rather than disfavoring a
particular speaker or viewpoint.” Entertainment
Merchants Assn., 564 U.S., at 802, 131 S.Ct. 2729.

The FACT Act also excludes, without explanation,
federal clinics and Family PACT providers from
the licensed-notice requirement. California notes
that those clinics can enroll women in California’s
programs themselves, but California’s stated
interest is informing women that these services
exist in the first place. California has identified no
evidence that the exempted clinics are more likely
to provide this information than the covered
clinics. In fact, the exempted clinics have long
been able to enroll women in California’s
programs, but the FACT Act was premised on the
notion that “thousands of women remain unaware
of [them].” Cal. Legis. Serv., § 1(b). If the goal is
to maximize women’s awareness of these
programs, then it would seem that California would
ensure that the places that can immediately enroll
women also provide this information. The FACT
Act’s exemption for these clinics, which serve
many women who are pregnant or could become
pregnant in the future, demonstrates the disconnect
between its stated purpose and its actual scope. Yet
“[p]recision ... must be the touchstone” when it
comes to regulations of speech, which “so closely
touc[h] our most precious freedoms.” Button, 371
U.S., at 438, 83 S.Ct. 328.

Further, California could inform low-income
women about its services “without burdening a
speaker with unwanted speech.” Riley, 487 U.S., at
800, 108 S.Ct. 2667. Most obviously, it could
inform the women itself with a public-information
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campaign. See ibid. (concluding that a compelled
disclosure was unconstitutional because the
government could “itself publish ... the
disclosure”). California could even post the
information on public property near crisis
pregnancy centers. California argues that it has
already tried an advertising campaign, and that
many women who are eligible for publicly-funded
healthcare have not enrolled. But California has
identified no evidence to that effect. And
regardless, a “tepid response” does not prove that
an advertising campaign is not a sufficient
alternative. United States v. Playboy Entertainment
Group, Inc., 529 U.S. 803, 816, 120 S.Ct. 1878,
146 L.Ed.2d 865 (2000). Here, for example,
individuals might not have enrolled in California’s
services because they do not want them, or because
California spent insufficient resources on the
advertising campaign. Either way, California
cannot co-opt the licensed facilities to deliver its
message for it. “[T]he First Amendment does not
permit the State to sacrifice speech for efficiency.”
Riley, supra, at 795, 108 S.Ct. 2667; accord,
Arizona Free Enterprise Club’s Freedom Club
PAC v. Bennett, 564 U.S. 721, 747, 131 S.Ct. 2806,
180 L.Ed.2d 664 (2011).

In short, petitioners are likely to succeed on the
merits of their challenge to the licensed notice.
Contrary to the suggestion in the dissent, post, at
2380 — 2381 (opinion of Breyer, J.), we do not
question the legality of health and safety warnings
long considered permissible, or purely factual and
uncontroversial disclosures about commercial
products.

I

We next address the unlicensed notice. The parties
dispute whether the unlicensed notice is subject to
deferential *2377 review under Zauderer: We
need not decide whether the Zauderer standard
applies to the unlicensed notice. Even under
Zauderer, a disclosure requirement cannot be
“unjustified or unduly burdensome.” 471 U.S., at
651, 105 S.Ct. 2265. Our precedents require
disclosures to remedy a harm that is “potentially
real not purely hypothetical,” Ibanez v. Florida
Dept. of Business and Professional Regulation, Bd.
of Accountancy, 512 U.S. 136, 146, 114 S.Ct.

2084, 129 L.Ed.2d 118 (1994), and to extend “no
broader than reasonably necessary,” In re R.M. J.,
455 U.S. 191, 203, 102 S.Ct. 929, 71 L.Ed.2d 64
(1982); accord, Virginia Bd. of Pharmacy v.
Virginia Citizens Consumer Council, Inc., 425 U.S.
748, 772, n. 24, 96 S.Ct. 1817, 48 L.Ed.2d 346
(1976); Bates v. State Bar of Ariz., 433 U.S. 350,
384, 97 S.Ct. 2691, 53 L.Ed.2d 810 (1977); cf.
Zauderer, 471 U.S., at 649, 105 S.Ct. 2265
(rejecting “broad prophylactic rules” in this area).
Otherwise, they risk “chilling” protected speech.”
Id., at 651, 105 S.Ct. 2265. Importantly, California
has the burden to prove that the unlicensed notice
is neither unjustified nor unduly burdensome. See
Ibanez, 512 U.S., at 146, 114 S.Ct. 2084. It has not
met its burden.

We need not decide what type of state interest is
sufficient to sustain a disclosure requirement like
the unlicensed notice. California has not
demonstrated any justification for the unlicensed
notice that is more than “purely hypothetical.” /bid.
The only justification that the California
Legislature put forward was ensuring that
“pregnant women in California know when they
are getting medical care from licensed
professionals.” 2015 Cal. Legis. Serv., § 1(e). At
oral argument, however, California denied that the
justification for the FACT Act was that women “go
into [crisis pregnancy centers] and they don’t
realize what they are.” See Tr. of Oral Arg. at
44-45. Indeed, California points to nothing
suggesting that pregnant women do not already
know that the covered facilities are staffed by
unlicensed medical professionals. The services that
trigger the unlicensed notice—such as having
“volunteers who collect health information from
clients,” “advertis [ing] pregnancy options
counseling,” and offering over-the-counter
“pregnancy testing,” § 123471(b)—do not require a
medical license. And California already makes it a
crime for individuals without a medical license to
practice medicine. See Cal. Bus. & Prof. Code
Ann. § 2052. At this preliminary stage of the
litigation, we agree that petitioners are likely to
prevail on the question whether California has
proved a justification for the unlicensed notice.*

Even if California had presented a
nonhypothetical justification for the unlicensed
notice, the FACT Act unduly burdens protected
speech. The unlicensed notice imposes a
government-scripted, speaker-based  disclosure
requirement that is wholly disconnected from
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California’s informational interest. It requires
covered facilities to post California’s precise
notice, no matter what the facilities say on site or in
their advertisements. And it covers a curiously
narrow subset of speakers. While the licensed
notice applies to facilities that provide “family
planning” services and “contraception or
contraceptive  methods,” § 123471(a), the
California *2378 Legislature dropped these
triggering conditions for the unlicensed notice. The
unlicensed notice applies only to facilities that
primarily provide “pregnancy-related” services. §
123471(b). Thus, a facility that advertises and
provides pregnancy tests is covered by the
unlicensed notice, but a facility across the street
that advertises and provides nonprescription
contraceptives is excluded—even though the latter
is no less likely to make women think it is licensed.
This Court’s precedents are deeply skeptical of
laws that “distinguis[h] among different speakers,
allowing speech by some but not others.” Citizens
United v. Federal Election Comm’n, 558 U.S. 310,
340, 130 S.Ct. 876, 175 L.Ed.2d 753 (2010).
Speaker-based laws run the risk that “the State has
left unburdened those speakers whose messages are
in accord with its own views.” Sorrell, 564 U.S., at
580, 131 S.Ct. 2653.

The application of the unlicensed notice to
advertisements demonstrates just how burdensome
it is. The notice applies to all “print and digital
advertising materials” by an unlicensed covered
facility. § 123472(b). These materials must include
a government-drafted statement that “[t]his facility
is not licensed as a medical facility by the State of
California and has no licensed medical provider
who provides or directly supervises the provision
of services.” § 123472(b)(1). An unlicensed facility
must call attention to the notice, instead of its own
message, by some method such as larger text or
contrasting type or color. See §§ 123472(b)(2)-(3).
This scripted language must be posted in English
and as many other languages as California chooses
to require. As California conceded at oral
argument, a billboard for an unlicensed facility that
says “Choose Life” would have to surround that
two-word statement with a 29-word statement
from the government, in as many as 13 different
languages. In this way, the unlicensed notice
drowns out the facility’s own message. More
likely, the “detail required” by the unlicensed
notice “effectively rules out” the possibility of
having such a billboard in the first place. /banez,
supra, at 146, 114 S.Ct. 2084.

For all these reasons, the unlicensed notice does
not satisfy Zauderer, assuming that standard
applies. California has offered no justification that
the notice plausibly furthers. It targets speakers, not
speech, and imposes an unduly burdensome
disclosure requirement that will chill their
protected speech. Taking all these circumstances
together, we conclude that the unlicensed notice is
unjustified and unduly burdensome under
Zauderer. We express no view on the legality of a
similar disclosure requirement that is better
supported or less burdensome.

v

We hold that petitioners are likely to succeed on
the merits of their claim that the FACT Act violates
the First Amendment. We reverse the judgment of
the Court of Appeals and remand the case for
further proceedings consistent with this opinion.

It is so ordered.

Justice  KENNEDY, with whom THE CHIEF
JUSTICE, Justice ALITO, and Justice GORSUCH
join, concurring.

I join the Court’s opinion in all respects.

This separate writing seeks to underscore that the
apparent viewpoint discrimination here is a matter
of serious constitutional concern. See ante, at 2370,
n. 2. The Court, in my view, is correct not to reach
this question. It was not sufficiently developed, and
the rationale for the Court’s decision today suffices
to resolve the case. And had the Court’s analysis
been confined to viewpoint discrimination, *2379
some legislators might have inferred that if the law
were reenacted with a broader base and broader
coverage it then would be upheld.

It does appear that viewpoint discrimination is
inherent in the design and structure of this Act.
This law is a paradigmatic example of the serious
threat presented when government seeks to impose
its own message in the place of individual speech,
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thought, and expression. For here the State requires
primarily pro-life pregnancy centers to promote the
State’s own preferred message advertising
abortions. This compels individuals to contradict
their most deeply held beliefs, beliefs grounded in
basic philosophical, ethical, or religious precepts,
or all of these. And the history of the Act’s passage
and its underinclusive application suggest a real
possibility that these individuals were targeted
because of their beliefs.

The California Legislature included in its official
history the congratulatory statement that the Act
was part of California’s legacy of “forward
thinking.” App. 38-39. But it is not forward
thinking to force individuals to “be an instrument
for fostering public adherence to an ideological
point of view [they] fin[d] unacceptable.” Wooley
v. Maynard, 430 U.S. 705, 715, 97 S.Ct. 1428, 51
L.Ed.2d 752 (1977). 1t is forward thinking to begin
by reading the First Amendment as ratified in
1791; to understand the history of authoritarian
government as the Founders then knew it; to
confirm that history since then shows how
relentless authoritarian regimes are in their
attempts to stifle free speech; and to carry those
lessons onward as we seek to preserve and teach
the necessity of freedom of speech for the
generations to come. Governments must not be
allowed to force persons to express a message
contrary to their deepest convictions. Freedom of
speech secures freedom of thought and belief. This
law imperils those liberties.

Justice BREYER, with whom Justice GINSBURG,
Justice SOTOMAYOR, and Justice KAGAN join,
dissenting.

The petitioners ask us to consider whether two
sections of a California statute violate the First
Amendment. The first section requires licensed
medical facilities (that provide women with
assistance involving pregnancy or family planning)
to tell those women where they might obtain help,
including financial help, with comprehensive
family planning services, prenatal care, and
abortion. The second requires un licensed facilities
offering somewhat similar services to make clear
that they are unlicensed. In my view both statutory
sections are likely constitutional, and I dissent from
the Court’s contrary conclusions.

The first statutory section applies to licensed
medical facilities dealing with pregnancy and
which also provide specific services such as
prenatal care, contraception counseling, pregnancy
diagnosis, or abortion-related services. Cal. Health
& Safety Code Ann. §§ 123471(a), 1204, 1206(h)
(West 2018) (covering “primary care clinics” that
serve low-income women); Cal.Code Regs., tit. 22,
§ 75026 (2018) (“primary care clinics” are medical
facilities that provide “services for the care and
treatment of patients for whom the clinic accepts
responsibility” with the “direction or supervision”
of each “service” undertaken “by a person licensed,
certified or registered to provide such service”).

The statute requires these facilities to post a notice
in their waiting rooms telling their patients:

“California has public programs that provide
immediate free or low-cost access to
comprehensive family planning *2380 services
(including all FDA-approved methods of
contraception), prenatal care, and abortion for
eligible women. To determine whether you
qualify, contact the county social services office
at [insert the telephone number].” §
123472(a)(1).

The petitioners here, a group of covered medical
facilities that object to abortion for religious
reasons, brought this case seeking an injunction
against enforcement of the California Reproductive
Freedom, Accountability, Comprehensive Care,
and Transparency Act on the ground that it violates
the First Amendment on its face. The District Court
denied a preliminary injunction, and the Court of
Appeals affirmed. The majority now reverses the
Court of Appeals on the ground that the petitioners
have shown a likelihood of success on the merits,
i.e., that the statute likely violates the petitioners’
free speech rights and is unconstitutional on its
face.
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A

Before turning to the specific law before us, I focus
upon the general interpretation of the First
Amendment that the majority says it applies. It
applies heightened scrutiny to the Act because the
Act, in its view, is “content based.” Ante, at 2371.
“By compelling individuals to speak a particular
message,” it adds, “such notices ‘alte[r] the content
of [their] speech.” > Ante, at 2371 (quoting Riley v.
National Federation of Blind of N. C., Inc., 487
U.S. 781, 795, 108 S.Ct. 2667, 101 L.Ed.2d 669
(1988)) (alteration in original). “As a general
matter,” the majority concludes, such laws are
“presumptively unconstitutional” and are subject to
“stringent” review. Ante, at 2371.

The majority recognizes exceptions to this general
rule: It excepts laws that “require professionals to
disclose factual, noncontroversial information in
their ‘commercial speech,” ” provided that the
disclosure “relates to the services that [the
regulated entities] provide.” Ante, at 2372. It also
excepts laws that “regulate professional conduct”
and only “incidentally burden speech.” Anfe, at
2373.

This constitutional approach threatens to create
serious problems. Because much, perhaps most,
human behavior takes place through speech and
because much, perhaps most, law regulates that
speech in terms of its content, the majority’s
approach at the least threatens considerable
litigation over the constitutional validity of much,
perhaps most, government regulation. Virtually
every disclosure law could be considered “content
based,” for virtually every disclosure law requires
individuals “to speak a particular message.” See
Reed v. Town of Gilbert, 576 U.S. ——, ——, 135
S.Ct. 2218, 2234-2235, 192 L.Ed.2d 236 (2015)
(BREYER, J., concurring in judgment) (listing
regulations that inevitably involve content
discrimination, ranging from securities disclosures
to signs at petting zoos). Thus, the majority’s view,
if taken literally, could radically change prior law,
perhaps placing much securities law or consumer
protection law at constitutional risk, depending on
how broadly its exceptions are interpreted.

Many ordinary disclosure laws would fall outside
the majority’s exceptions for disclosures related to
the professional’s own services or conduct. These
include numerous commonly found disclosure
requirements relating to the medical profession.

See, e.g.,, Cal. Veh.Code Ann. § 27363.5 (West
2014) (requiring hospitals to tell parents about
child seat belts); Cal. Health & Safety Code Ann. §
123222.2 (requiring hospitals to ask incoming
patients if they would like the facility to give their
family information about patients’ rights and
responsibilities); N.C. Gen.Stat. Ann. § 131E-79.2
(2017) (requiring hospitals *2381 to tell parents of
newborns about pertussis disease and the available
vaccine). These also include numerous disclosure
requirements found in other areas. See, e.g., N.Y.C.
Rules & Regs., tit. 1, § 27-01 (2018) (requiring
signs by elevators showing stair locations); San
Francisco Dept. of Health, Director’s Rules &
Regs., Garbage and Refuse (July 8, 2010)
(requiring property owners to inform tenants about
garbage disposal procedures).

The majority, at the end of Part II of its opinion,
perhaps recognizing this problem, adds a general
disclaimer. It says that it does not “question the
legality of health and safety warnings long
considered permissible, or purely factual and
uncontroversial disclosures about commercial
products.” Ante, at 2376. But this generally phrased
disclaimer would seem more likely to invite
litigation than to provide needed limitation and
clarification. The majority, for example, does not
explain why the Act here, which is justified in part
by health and safety considerations, does not fall
within its “health” category. Ante, at 2375; see also
Planned Parenthood of Southeastern Pa. v. Casey,
505 U.S. 833, 882-884, 112 S.Ct. 2791, 120
L.Ed.2d 674 (1992) (joint opinion of O’Connor,
KENNEDY, and Souter, JJ.) (reasoning that
disclosures related to fetal development and
childbirth are related to the health of a woman
seeking an abortion). Nor does the majority
opinion offer any reasoned basis that might help
apply its disclaimer for distinguishing lawful from
unlawful disclosures. In the absence of a reasoned
explanation of the disclaimer’s meaning and
rationale, the disclaimer is unlikely to withdraw the
invitation to litigation that the majority’s general
broad “content-based” test issues. That test invites
courts around the Nation to apply an unpredictable
First Amendment to ordinary social and economic
regulation, striking down disclosure laws that
judges may disfavor, while upholding others, all
without grounding their decisions in reasoned
principle.

Notably, the majority says nothing about limiting
its language to the kind of instance where the Court
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has traditionally found the First Amendment wary
of content-based laws, namely, in cases of
viewpoint discrimination. “Content-based laws
merit this protection because they present, albeit
sometimes in a subtler form, the same dangers as
laws that regulate speech based on viewpoint.”
Reed, 576 U.S., at ——, 135 S.Ct., at 2233
(ALITO, J., concurring). Accordingly, “[l]imiting
speech based on its ‘topic’ or ‘subject’ ” can favor
“those who do not want to disturb the status quo.”
1bid. But the mine run of disclosure requirements
do nothing of that sort. They simply alert the public
about child seat belt laws, the location of stairways,
and the process to have their garbage collected,
among other things.

Precedent does not require a test such as the
majority’s. Rather, in saying the Act is not a
longstanding health and safety law, the Court
substitutes its own approach—without a defining
standard—for an approach that was reasonably
clear. Historically, the Court has been wary of
claims that regulation of business activity,
particularly health-related activity, violates the
Constitution. Ever since this Court departed from
the approach it set forth in Lochner v. New York,
198 U.S. 45, 25 S.Ct. 539, 49 L.Ed. 937 (1905),
ordinary economic and social legislation has been
thought to raise little constitutional concern. As
Justice Brandeis wrote, typically this Court’s
function in such cases “is only to determine the
reasonableness of the Legislature’s belief in the
existence of evils and in the effectiveness of the
remedy provided.” New State Ice Co. v. Liebmann,
285 U.S. 262, 286-287, 52 S.Ct. 371, 76 L.Ed. 747
(1932) (dissenting opinion); see Williamson *2382
v. Lee Optical of Okla., Inc., 348 U.S. 483,
486488, 75 S.Ct. 461, 99 L.Ed. 563 (1955)
(adopting the approach of Justice Brandeis).

The Court has taken this same respectful approach
to economic and social legislation when a First
Amendment claim like the claim present here is at
issue. See, e.g., Zauderer v. Office of Disciplinary
Counsel of Supreme Court of Ohio, 471 U.S. 626,
651, 105 S.Ct. 2265, 85 L.Ed.2d 652 (1985)
(upholding reasonable disclosure requirements for
attorneys); Milavetz, Gallop & Milavetz, P.A. v.
United States, 559 U.S. 229, 252-253, 130 S.Ct.
1324, 176 L.Ed.2d 79 (2010) (same); cf. Central
Hudson Gas & Elec. Corp. v. Public Serv. Comm’n
of N. Y., 447 U.S. 557, 563-564, 100 S.Ct. 2343,
65 L.Ed.2d 341 (1980) (applying intermediate
scrutiny to other restrictions on commercial

speech); In re R.M. J., 455 U.S. 191, 203, 102 S.Ct.
929, 71 L.Ed.2d 64 (1982) (no First Amendment
protection for misleading or deceptive commercial
speech). But see Sorrell v. IMS Health Inc., 564
U.S. 552, 131 S.Ct. 2653, 180 L.Ed.2d 544 (2011)
(striking down regulation of pharmaceutical
drug-related information).

Even during the Lochner era, when this Court
struck down numerous economic regulations
concerning industry, this Court was careful to defer
to state legislative judgments concerning the
medical profession. The Court took the view that a
State may condition the practice of medicine on
any number of requirements, and physicians, in
exchange for following those reasonable
requirements, could receive a license to practice
medicine from the State. Medical professionals do
not, generally speaking, have a right to use the
Constitution as a weapon allowing them rigorously
to control the content of those reasonable
conditions. See, e.g., Dent v. West Virginia, 129
US. 114, 9 S.Ct. 231, 32 L.Ed. 623 (1889)
(upholding medical licensing requirements);
Hawker v. New York, 170 U.S. 189, 18 S.Ct. 573,
42 L.Ed. 1002 (1898) (same); Collins v. Texas, 223
U.S. 288, 297-298, 32 S.Ct. 286, 56 L.Ed. 439
(1912) (recognizing the “right of the State to adopt
a policy even upon medical matters concerning
which there is difference of opinion and dispute™);
Lambert v. Yellowley, 272 U.S. 581, 596, 47 S.Ct.
210, 71 L.Ed. 422 (1926) (“[T]here is no right to
practice medicine which is not subordinate to the
police power of the States”); Graves v. Minnesota,
272 U.S. 425, 429, 47 S.Ct. 122, 71 L.Ed. 331
(1926) (statutes “regulating the practice of
medicine” involve “very different considerations”
from those applicable to “trades [such as]
locomotive engineers and barbers”); Semler v.
Oregon Bd. of Dental Examiners, 294 U.S. 608,
612, 55 S.Ct. 570, 79 L.Ed. 1086 (1935)
(upholding state regulation of dentistry given the
“vital interest of public health”). In the name of the
First Amendment, the majority today treads into
territory where the pre-New Deal, as well as the
post-New Deal, Court refused to go.

The Court, in justification, refers to widely
accepted First Amendment goals, such as the need
to protect the Nation from laws that “ ‘suppress
unpopular ideas or information’ ” or inhibit the “
‘marketplace of ideas in which truth will ultimately
prevail.” ” Ante, at 2374; see New York Times Co.

v. Sullivan, 376 U.S. 254, 269, 84 S.Ct. 710, 11
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L.Ed.2d 686 (1964). The concurrence highlights
similar First Amendment interests. Ante, at 2379. 1,
too, value this role that the First Amendment
plays—in an appropriate case. But here, the
majority enunciates a general test that reaches far
beyond the area where this Court has examined
laws closely in the service of those goals. And, in
suggesting that heightened scrutiny applies to
much economic and social legislation, the majority
pays those First Amendment #2383 goals a serious
disservice through dilution. Using the First
Amendment to strike down economic and social
laws that legislatures long would have thought
themselves free to enact will, for the American
public, obscure, not clarify, the true value of
protecting freedom of speech.

Still, what about this specific case? The disclosure
at issue here concerns speech related to abortion. It
involves health, differing moral values, and
differing points of view. Thus, rather than set forth
broad, new, First Amendment principles, I believe
that we should focus more directly upon precedent
more closely related to the case at hand. This Court
has more than once considered disclosure laws
relating to reproductive health. Though those rules
or holdings have changed over time, they should
govern our disposition of this case.

I begin with Akron v. Akron Center for
Reproductive Health, Inc., 462 U.S. 416, 103 S.Ct.
2481, 76 L.Ed.2d 687 (1983). In that case the Court
considered a city ordinance requiring a doctor to
tell a woman contemplating an abortion about the

“status of her pregnancy, the development of her
fetus, the date of possible viability, the physical
and emotional complications that may result
from an abortion, and the availability of agencies
to provide her with assistance and information
with respect to birth control, adoption, and
childbirth[, and] .. ‘the particular risks
associated with her own pregnancy and the
abortion technique to be employed.” ” Id., at
442, 103 S.Ct. 2481 (quoting Akron Codified
Ordinances § 1870.06(C) (1978) ).

The ordinance further required a doctor to tell such
a woman that “ ‘the unborn child is a human life
from the moment of conception.” ” Akron, supra, at
444, 103 S.Ct. 2481 (quoting Akron Codified
Ordinances § 1870.06(B)(3) ).

The plaintiffs claimed that this ordinance violated a
woman’s constitutional right to obtain an abortion.
And this Court agreed. The Court stated that laws
providing for a woman’s “informed consent” to an
abortion were normally valid, for they helped to
protect a woman’s health. Akron, 462 U.S., at
443-444, 103 S.Ct. 2481. Still, the Court held that
the law at issue went “beyond permissible limits”
because “much of the information required [was]
designed not to inform the woman’s consent but
rather to persuade her to withhold it altogether.”
Id., at 444, 103 S.Ct. 2481. In the Court’s view, the
city had placed unreasonable “ ‘obstacles in the
path of the doctor upon whom [the woman is]
entitled to rely for advice in connection with her
decision.” ” Id., at 445, 103 S.Ct. 2481 (quoting
Whalen v. Roe, 429 U.S. 589, 604, n. 33, 97 S.Ct.
869, 51 L.Ed.2d 64 (1977)) (alteration in original).

Several years later, in Thornburgh v. American
College of Obstetricians and Gynecologists, 476
U.S. 747, 106 S.Ct. 2169, 90 L.Ed.2d 779 (1986),
the Court considered a Pennsylvania statute that
“prescribe[d] in detail the method for securing
‘informed consent’ ” to an abortion. /d., at 760, 106
S.Ct. 2169. The statute required the doctor to tell
the patient about health risks associated with
abortion, possibly available benefits for prenatal
care, childbirth, and neonatal care, and agencies
offering alternatives to abortion. Id., at 760-761,
106 S.Ct. 2169. In particular it required the doctor
to give the patient printed materials that, among
other things, said:

“ ¢ “There are many public and private agencies
willing and able to help you to carry your child
to term, and to assist you and your child after
your child is born, whether you choose to keep
your *2384 child or place her or him for
adoption. The Commonwealth of Pennsylvania
strongly urges you to contact them before
making a final decision about abortion. The law
requires that your physician or his agent give
you the opportunity to call agencies like these
before you undergo an abortion.” * ” Id., at 761,
106 S.Ct. 2169 (quoting 18 Pa. Cons.Stat. §
3208(a)(1) (1982)).

The Court, as in Akron, held that the statute’s
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information requirements violated the Constitution.
They were designed “ ‘not to inform the woman’s
consent but rather to persuade her to withhold it
altogether.” ” Thornburgh, supra, at 762, 106 S.Ct.
2169 (quoting Akron, supra, at 444, 103 S.Ct.
2481). In the Court’s view, insistence on telling the
patient about the availability of “medical assistance
benefits” if she decided against an abortion was a
“poorly disguised elemen[t] of discouragement for
the abortion decision,” and the law was the
“antithesis of informed consent.” Thornburgh,
supra, at 763764, 106 S.Ct. 2169.

These cases, however, whatever support they may
have given to the majority’s view, are no longer
good law. In Planned Parenthood of Southeastern
Pa. v. Casey, 505 U.S. 833, 112 S.Ct. 2791, 120
L.Ed.2d 674 (1992), the Court again considered a
state law that required doctors to provide
information to a woman deciding whether to
proceed with an abortion. That law required the
doctor to tell the woman about the nature of the
abortion procedure, the health risks of abortion and
of childbirth, the “ ‘probable gestational age of the
unborn child,” ” and the availability of printed
materials describing the fetus, medical assistance
for childbirth, potential child support, and the
agencies that would provide adoption services (or
other alternatives to abortion). /d., at 881, 112 S.Ct.
2791 (joint opinion of O’Connor, KENNEDY, and
Souter, JJ.) (quoting 18 Pa. Cons.Stat. § 3205
(1990)).

This time a joint opinion of the Court, in judging
whether the State could impose these informational
requirements, asked whether doing so imposed an
“undue burden” upon women seeking an abortion.
Casey, 505 U.S., at 882-883, 112 S.Ct. 2791. It
held that it did not. /bid. Hence the statute was
constitutional. /d., at 874, 112 S.Ct. 2791. The joint
opinion stated that the statutory requirements
amounted to “reasonable measure[s] to ensure an
informed choice, one which might cause the
woman to choose childbirth over abortion.” Id., at
883, 112 S.Ct. 2791. And, it “overruled” portions
of the two cases, Akron and Thornburgh, that
might indicate the contrary. Id., at 882, 112 S.Ct.
2791.

In respect to overruling the earlier cases, it wrote:

“To the extent Akron I and Thornburgh find a
constitutional violation when the government
requires, as it does here, the giving of truthful,
nonmisleading information about the nature of

the procedure, the attendant health risks and
those of childbirth, and the ‘probable gestational
age’ of the fetus, those cases go too far, are
inconsistent with Roe ‘s acknowledgment of an
important interest in potential life, and are
overruled.” /bid.

The joint opinion specifically discussed the First
Amendment, the constitutional provision now
directly before us. It concluded that the statute did
not violate the First Amendment. It wrote:

“All that is left of petitioners’ argument is an
asserted First Amendment right of a physician
not to provide information about the risks of
abortion, and childbirth, in a manner mandated
by the State. To be sure, the physician’s First
Amendment rights not to speak are implicated,
see *2385 Wooley v. Maynard, 430 U.S. 705, 97
S.Ct. 1428, 51 L.Ed.2d 752 (1977), but only as
part of the practice of medicine, subject to
reasonable licensing and regulation by the State,
cf. Whalen v. Roe, 429 U.S. 589, 603, 97 S.Ct.
869, 51 L.Ed.2d 64 (1977). We see no
constitutional infirmity in the requirement that
the physician provide the information mandated
by the State here.” Casey, 505 U.S., at 884, 112
S.Ct. 2791.

Thus, the Court considered the State’s statutory
requirements, including the requirement that the
doctor must inform his patient about where she
could learn how to have the newborn child adopted
(if carried to term) and how she could find related
financial assistance. Id., at 881, 112 S.Ct. 2791. To
repeat the point, the Court then held that the State’s
requirements did not violate either the
Constitution’s protection of free speech or its
protection of a woman’s right to choose to have an
abortion.

Taking Casey as controlling, the law’s demand for
evenhandedness requires a different answer than
that perhaps suggested by Akron and Thornburgh.
If a State can lawfully require a doctor to tell a
woman seeking an abortion about adoption
services, why should it not be able, as here, to
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require a medical counselor to tell a woman
seeking prenatal care or other reproductive
healthcare about childbirth and abortion services?
As the question suggests, there is no convincing
reason to distinguish between information about
adoption and information about abortion in this
context. After all, the rule of law embodies
evenhandedness, and “what is sauce for the goose
is normally sauce for the gander.” Heffernan v.
City of Paterson, 578 U.S. ——, ——, 136 S.Ct.
1412, 1418, 194 L.Ed.2d 508 (2016).

The majority tries to distinguish Casey as
concerning a regulation of professional conduct
that only incidentally burdened speech. Ante, at
2373 — 2374. Casey, in its view, applies only when
obtaining “informed consent” to a medical
procedure is directly at issue.

This distinction, however, lacks moral, practical,
and legal force. The individuals at issue here are all
medical personnel engaging in activities that
directly affect a woman’s health—not significantly
different from the doctors at issue in Casey. After
all, the statute here applies only to “primary care
clinics,” which provide “services for the care and
treatment of patients for whom the clinic accepts
responsibility.” Cal.Code Regs., tit. 22, § 75026(a);
see Cal. Health & Safety Code Ann. §§ 123471(a),
1204, 1206(h). And the persons responsible for
patients at those clinics are all persons “licensed,
certified or registered to provide”
pregnancy-related medical services. Cal.Code
Regs., tit. 22, § 75026(c). The petitioners have not,
either here or in the District Court, provided any
example of a covered clinic that is not operated by
licensed doctors or what the statute specifies are
equivalent professionals. See, e.g., App. to Pet. for
Cert. 92a (identifying two
obstetrician/gynecologists, a radiologist, an
anesthesiologist, a certified nurse midwife, a nurse
practitioner, 10 nurses, and two registered
diagnostic medical sonographers on staff).

The Act requires these medical professionals to
disclose information about the possibility of
abortion (including potential financial help) that is

as likely helpful to granting “informed consent” as
is information about the possibility of adoption and
childbirth (including potential financial help). That
is why I find it impossible to drive any meaningful
legal wedge between the law, as interpreted in
Casey, and the *2386 law as it should be applied in
this case. If the law in Casey regulated speech
“only ‘as part of the practice of medicine,” ” ante,
at 2373 (quoting Casey, supra, at 884, 112 S.Ct.
2791), so too here.

The majority contends that the disclosure here is
unrelated to a “medical procedure,” unlike that in
Casey, and so the State has no reason to inform a
woman about alternatives to childbirth (or,
presumably, the health risks of childbirth). Ante, at
2373. Really? No one doubts that choosing an
abortion is a medical procedure that involves
certain health risks. See Whole Woman'’s Health v.
Hellerstedt, 579 U.S. —— ——, 136 S.Ct. 2292,
2315, 195 L.Ed.2d 665 (2016) (identifying the
mortality rate in Texas as 1 in 120,000 to 144,000
abortions). But the same is true of carrying a child
to term and giving birth. That is why prenatal care
often involves testing for anemia, infections,
measles, chicken pox, genetic disorders, diabetes,
pneumonia, urinary tract infections, preeclampsia,
and hosts of other medical conditions. Childbirth
itself, directly or through pain management, risks
harms of wvarious kinds, some connected with
caesarean or surgery-related deliveries, some
related to more ordinary methods of delivery.
Indeed, nationwide “childbirth is 14 times more
likely than abortion to result in” the woman’s
death. Ibid. Health considerations do not favor
disclosure of alternatives and risks associated with
the latter but not those associated with the former.

In any case, informed consent principles apply
more broadly than only to discrete “medical
procedures.” Prescription drug labels warn patients
of risks even though taking prescription drugs may
not be considered a “medical procedure.” 21 C.F.R.
§ 201.56 (2017). In California, clinics that screen
for breast cancer must post a sign in their offices
notifying patients that, if they are diagnosed with
breast cancer, their doctor must provide “a written
summary of alternative efficacious methods of
treatment,” a notification that does not relate to the
screening procedure at issue. Cal. Health & Safety
Code Ann. § 109277. If even these disclosures fall
outside the majority’s cramped view of Casey and
informed consent, it undoubtedly would invalidate
the many other disclosures that are routine in the
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medical context as well. Supra, at 2380 — 2381.

The majority also finds it “[t]ellin[g]” that general
practice clinics—i.e., paid clinics—are not required
to provide the licensed notice. Ante, at 2373. But
the lack-of-information problem that the statute
seeks to ameliorate is a problem that the State
explains is commonly found among low-income
women. See Brief for State Respondents 5—6. That
those with low income might lack the time to
become fully informed and that this circumstance
might prove disproportionately correlated with
income is not intuitively surprising. Nor is it
surprising that those with low income, whatever
they choose in respect to pregnancy, might find
information about financial assistance particularly
useful. There is “nothing inherently suspect” about
this distinction, McCullen v. Coakley, 573 U.S.
—, ——, 134 S.Ct. 2518, 2533, 189 L.Ed.2d
502 (2014), which is not “based on the content of
[the advocacy] each group offers,” Turner
Broadcasting System, Inc. v. FCC, 512 U.S. 622,
658-659, 114 S.Ct. 2445, 129 L.Ed.2d 497 (1994),
but upon the patients the group generally serves
and the needs of that population.

Separately, finding no First Amendment infirmity
in the licensed notice is consistent with earlier
Court rulings. For instance, in Zauderer we upheld
a requirement that attorneys disclose in their *2387
advertisements that clients might be liable for
significant litigation costs even if their lawsuits
were unsuccessful. 471 U.S., at 650, 105 S.Ct.
2265. We refused to apply heightened scrutiny,
instead asking whether the disclosure requirements
were “reasonably related to the State’s interest in
preventing deception of consumers.” Id., at 651,
105 S.Ct. 2265.

The majority concludes that Zauderer does not
apply because the disclosure “in no way relates to
the services that licensed clinics provide.” Ante, at
2372. But information about state resources for
family planning, prenatal care, and abortion is
related to the services that licensed clinics provide.
These clinics provide counseling about
contraception (which is a family-planning service),

ultrasounds or pregnancy testing (which is prenatal
care), or abortion. Cal. Health & Safety Code Ann.
§ 123471(a). The required disclosure is related to
the clinic’s services because it provides
information about state resources for the very same
services. A patient who knows that she can receive
free prenatal care from the State may well prefer to
forgo the prenatal care offered at one of the clinics
here. And for those interested in family planning
and abortion services, information about such
alternatives is relevant information to patients
offered prenatal care, just as Casey considered
information about adoption to be relevant to the
abortion decision.

Regardless, Zauderer is not so limited. Zauderer
turned on the “material differences between
disclosure requirements and outright prohibitions
on speech.” 471 U.S., at 650, 105 S.Ct. 2265. A
disclosure requirement does not prevent speakers
“from conveying information to the public,” but
“only require[s] them to provide somewhat more
information than they might otherwise be inclined
to present.” Ibid. Where a State’s requirement to
speak  “purely factual and uncontroversial
information” does not attempt “to ‘prescribe what
shall be orthodox in politics, nationalism, religion,
or other matters of opinion or force citizens to
confess by word or act their faith therein,” ” it does
not warrant heightened scrutiny. /d., at 651, 105
S.Ct. 2265 (quoting West Virginia Bd. of Ed. v.
Barnette, 319 U.S. 624, 642, 63 S.Ct. 1178, 87
L.Ed. 1628 (1943)).

In Zauderer, the Court emphasized the reason that
the First Amendment protects commercial speech
at all: “the value to consumers of the information
such speech provides.” 471 U.S., at 651, 105 S.Ct.
2265. For that reason, a professional’s
“constitutionally protected interest in not providing
any particular factual information in his advertising
is minimal.” /bid. But this rationale is not in any
way tied to advertisements about a professional’s
own services. For instance, it applies equally to a
law that requires doctors, when discharging a child
under eight years of age, to “provide to and discuss
with the parents ... information on the current law
requiring child passenger restraint systems, safety
belts, and the transportation of children in rear
seats.” Cal. Veh.Code Ann. § 27363.5(a). Even
though child seat belt laws do not directly relate to
the doctor’s own services, telling parents about
such laws does nothing to undermine the flow of
factual information. Whether the context is
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advertising the professional’s own services or other
commercial speech, a doctor’s First Amendment
interest in not providing factual information to
patients is the same: minimal, because his
professional speech is protected precisely because
of its informational value to patients. There is no
reason to subject such laws to heightened scrutiny.

Accordingly, the majority’s reliance on cases that
prohibit rather than require speech is misplaced.
Ante, at 2374 — 2375. *2388 1 agree that “ ‘in the
fields of medicine and public heath, ... information
can save lives,” ” but the licensed disclosure serves
that informational interest by requiring clinics to
notify patients of the availability of state resources
for family planning services, prenatal care, and
abortion, which—unlike the majority’s examples
of normative statements, ante,at 2374 —is truthful
and nonmisleading information. Abortion is a
controversial topic and a source of normative
debate, but the availability of state resources is not
a normative statement or a fact of debatable truth.
The disclosure includes information about
resources available should a woman seek to
continue her pregnancy or terminate it, and it
expresses no official preference for one choice over
the other. Similarly, the majority highlights an
interest that often underlies our decisions in respect
to speech prohibitions—the marketplace of ideas.
But that marketplace is fostered, not hindered, by
providing information to patients to enable them to
make fully informed medical decisions in respect
to their pregnancies.

Of course, one might take the majority’s decision
to mean that speech about abortion is special, that
it involves in this case not only professional
medical matters, but also views based on deeply
held religious and moral beliefs about the nature of
the practice. To that extent, arguably, the speech
here is different from that at issue in Zauderer. But
assuming that is so, the law’s insistence upon
treating like cases alike should lead us to reject the
petitioners’ arguments that I have discussed. This
insistence, the need for evenhandedness, should
prove particularly weighty in a case involving
abortion rights. That is because Americans hold
strong, and differing, views about the matter. Some
Americans believe that abortion involves the death
of a live and innocent human being. Others believe
that the ability to choose an abortion is “central to
personal dignity and autonomy,” Casey, 505 U.S.,
at 851, 112 S.Ct. 2791, and note that the failure to
allow women to choose an abortion involves the

deaths of innocent women. We have previously
noted that we cannot try to adjudicate who is right
and who is wrong in this moral debate. But we can
do our best to interpret American constitutional law
so that it applies fairly within a Nation whose
citizens strongly hold these different points of
view. That is one reason why it is particularly
important to interpret the First Amendment so that
it applies evenhandedly as between those who
disagree so strongly. For this reason too a
Constitution that allows States to insist that
medical providers tell women about the possibility
of adoption should also allow States similarly to
insist that medical providers tell women about the
possibility of abortion.

D

It is particularly unfortunate that the majority,
through application of so broad and obscure a
standard, see supra, at 2379 — 2383, declines to
reach remaining arguments that the Act
discriminates on the basis of viewpoint. 4nte, at
2370, n. 2. The petitioners argue that it
unconstitutionally discriminates on the basis of
viewpoint because it primarily covers facilities
with supporters, organizers, and employees who
are likely to hold strong pro-life views. They
contend that the statute does not cover facilities
likely to hold neutral or pro-choice views, because
it exempts facilities that enroll patients in publicly
funded programs that include abortion. In doing so,
they say, the statute unnecessarily imposes a
disproportionate burden upon facilities with
pro-life views, the very facilities most likely to find
the statute’s references to abortion *2389 morally
abhorrent. Brief for Petitioners 31-37.

The problem with this argument lies in the record.
Numerous amicus briefs advance the argument.
See, e.g., Brief for Scharpen Foundation, Inc., et al.
as Amici Curiae 6-10; Brief for American Center
for Law & Justice et al. as Amici Curiae 7—13.
Some add that women who use facilities that are
exempt from the statute’s requirements (because
they enroll patients in two California state-run
medical programs that provide abortions) may still
need the information provided by the disclosure,
Brief for CATO Institute as Amicus Curiae 15, a
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point the majority adopts in concluding that the Act
is underinclusive, ante, at 2375 — 2376. But the key
question is whether these exempt clinics are
significantly more likely than are the pro-life
clinics to tell or to have told their pregnant patients
about the existence of these programs—in the
absence of any statutory compulsion. If so, it may
make sense—in terms of the statute’s informational
objective—to exempt them, namely if there is no
need to cover them. See FACT Act, § 1(d)
(suggesting in general terms that this is so). But, if
there are not good reasons to exempt these clinics
from coverage, ie., if, for example, they too
frequently do not tell their patients about the
availability of abortion services, the petitioners’
claim of viewpoint discrimination becomes much
stronger.

The petitioners, however, did not develop this point
in the record below. They simply stated in their
complaint that the Act exempts “facilities which
provide abortion services, freeing them from the
Act’s disclosure requirements, while leaving
pro-life facilities subject to them.” App. to Pet. for
Cert. 104a. And in the District Court they relied
solely on the allegations of their complaint,
provided no supporting declarations, and
contended that discovery was unnecessary. Id., at
47a, 50a, 68a. The District Court concluded that
the reason for the Act’s exemptions was that those
clinics “provide the entire spectrum of services
required of the notice,” and that absent discovery,
“there is no evidence to suggest the Act burdens
only” pro-life conduct. Id., at 68a. Similarly, the
petitioners pressed the claim in the Court of
Appeals. Id., at 20a-22a. But they did not
supplement the record. Consequently, that court
reached the same conclusion. Given the absence of
evidence in the record before the lower courts, the
“viewpoint discrimination” claim could not justify
the issuance of a preliminary injunction.

II

The second  statutory  provision  covers
pregnancy-related facilities that provide women
with certain medical-type services (such as
obstetric ultrasounds or sonograms, pregnancy
diagnosis, counseling about pregnancy options, or

prenatal care), are not licensed as medical facilities
by the State, and do not have a licensed medical
provider on site. Cal. Health & Safety Code Ann. §
123471(b)(1). The statute says that such a facility
must disclose that it is not “licensed as a medical
facility.” § 123472(b). And it must make this
disclosure in a posted notice and in advertising.
1bid.

The majority does not question that the State’s
interest (ensuring that “pregnant women in
California know when they are getting medical
care from licensed professionals™) is the type of
informational interest that Zauderer encompasses.
Ante, at 2370, 2377. Nor could it. In Riley, 487
U.S. 781, 108 S.Ct. 2667, 101 L.Ed.2d 669, the
Court noted that the First Amendment would
permit a requirement for “professional fundraisers
to disclose their professional status”—nearly
identical to the unlicensed *2390 disclosure at
issue here. /d., at 799 and n. 11, 108 S.Ct. 2667,
see also id., at 804, 108 S.Ct. 2667 (Scalia, J.,
concurring in part and concurring in judgment)
(noting that this requirement was not aimed at
combating deception). Such informational interests
have long justified regulations in the medical
context. See, e.g., Dent, 129 U.S., at 122, 9 S.Ct.
231 (upholding medical licensing requirements that
“tend to secure [a State’s citizens] against the
consequences of ignorance and incapacity, as well
as of deception and fraud”); Semler, 294 U.S., at
611, 55 S.Ct. 570 (upholding state dentistry
regulation that “afford[ed] protection against
ignorance, incapacity and imposition”).

Nevertheless, the majority concludes that the
State’s interest is “purely hypothetical” because
unlicensed clinics provide innocuous services that
do not require a medical license. Ante, at 2376 —
2378. To do so, it applies a searching standard of
review based on our precedents that deal with
speech restrictions, not disclosures. Ante, at 2376 —
2377 (citing, e.g., In re R.M. J., 455 U.S., at 203,
102 S.Ct. 929; Virginia Bd. of Pharmacy v.
Virginia Citizens Consumer Council, Inc., 425 U.S.
748, 772, n. 24, 96 S.Ct. 1817, 48 L.Ed.2d 346
(1976); Bates v. State Bar of Ariz., 433 U.S. 350,
384, 97 S.Ct. 2691, 53 L.Ed.2d 810 (1977); and
Zauderer, 471 U.S., at 649, 105 S.Ct. 2265 (portion
of opinion considering speech restrictions, not
disclosures) ). This approach is incompatible with
Zauderer. See Zauderer, supra, at 651, 105 S.Ct.
2265 (upholding attorney disclosure requirements
where “reasonably related to the State’s interest”);
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Milavetz, 559 U.S., at 250-253, 130 S.Ct. 1324
(same).

There is no basis for finding the State’s interest
“hypothetical.” The legislature heard that
information-related delays in qualified healthcare
negatively affect women seeking to terminate their
pregnancies as well as women carrying their
pregnancies to term, with delays in qualified
prenatal care causing life-long health problems for
infants. Reproductive FACT Act: Hearing on
Assembly B. 775 before the Senate Health
Committee, 2015 Cal. Leg. Sess. Even without
such testimony, it is “self-evident” that patients
might think they are receiving qualified medical
care when they enter facilities that collect health
information, perform obstetric ultrasounds or
sonograms, diagnose pregnancy, and provide
counseling about pregnancy options or other
prenatal care. Milavetz, supra, at 251, 130 S.Ct.
1324. The State’s conclusion to that effect is
certainly reasonable.

The majority also suggests that the Act applies too
broadly, namely, to all unlicensed facilities “no
matter what the facilities say on site or in their
advertisements.” Ante, at 2377. But the Court has
long held that a law is not unreasonable merely
because it is overinclusive. For instance, in Semler
the Court upheld as reasonable a state law that
prohibited licensed dentists from advertising that
their skills were superior to those of other dentists.
294 U.S., at 609, 55 S.Ct. 570. A dentist
complained that he was, in fact, better than other
dentists. Id., at 610, 55 S.Ct. 570. Yet the Court
held that “[i]n framing its policy, the legislature
was not bound to provide for determinations of the
relative proficiency of particular practitioners.” Id.,
at 612, 55 S.Ct. 570. To the contrary, “[t]he
legislature was entitled to consider the general
effects of the practices which it described, and if
these effects were injurious in facilitating
unwarranted and misleading claims, to counteract
them by a general rule, even though in particular
instances there might be no actual deception or
misstatement.” /d., at 613, 55 S.Ct. 570.

*2391 Relatedly, the majority suggests that the Act
is suspect because it covers some speakers but not
others. Ante, at 2377 — 2378. 1 agree that a law’s
exemptions can reveal viewpoint discrimination
(although the majority does not reach this point).
‘[Aln exemption from an otherwise permissible
regulation of speech may represent a governmental

“attempt to give one side of a debatable public
question an advantage in expressing its views to
the people.” > ” McCullen, 573 U.S., at , 134
S.Ct., at 2533 (quoting City of Ladue v. Gilleo, 512
U.S. 43, 51, 114 S.Ct. 2038, 129 L.Ed.2d 36
(1994)). Such speaker-based laws warrant
heightened scrutiny “when they reflect the
Government’s preference for the substance of what
the favored speakers have to say (or aversion to
what the disfavored speakers have to say).” Turner
Broadcasting System, Inc., 512 U.S., at 658, 114
S.Ct. 2445. Accordingly, where a law’s exemptions
“facilitate speech on only one side of the abortion
debate,” there is a “clear form of viewpoint
discrimination.” McCullen, supra, at ——, 134
S.Ct., at 2534.

There is no cause for such concern here. The Act
does not, on its face, distinguish between facilities
that favor pro-life and those that favor pro-choice
points of view. Nor is there any convincing
evidence before us or in the courts below that
discrimination was the purpose or the effect of the
statute. Notably, California does not single out
pregnancy-related facilities for this type of
disclosure requirement. See, e.g., Cal. Bus. & Prof.
Code Ann. § 2053.6 (West 2012) (unlicensed
providers of alternative health services must
disclose that “he or she is not a licensed physician”
and “the services to be provided are not licensed by
the state”). And it is unremarkable that the State
excluded the provision of family planning and
contraceptive services as triggering conditions.
Ante, at 2377 — 2378. After all, the State was
seeking to ensure that “pregnant women in
California know when they are getting medical
care from licensed professionals,” and pregnant
women generally do not need contraceptive
services.

Finally, the majority concludes that the Act is
overly burdensome. Ante, at 2378. 1 agree that
“unduly burdensome disclosure requirements
might offend the First Amendment.” Zauderer, 471
U.S., at 651, 105 S.Ct. 2265. But these and similar
claims are claims that the statute could be applied
unconstitutionally, not that it is unconstitutional on
its face. Compare New York State Club Assn., Inc.
v. City of New York, 487 U.S. 1, 14, 108 S.Ct.
2225, 101 L.Ed.2d 1 (1988) (a facial overbreadth
challenge must show “from actual fact” that a
“substantial number of instances exist in which the
Law cannot be applied constitutionally”), with
Chicago v. Morales, 527 U.S. 41, 74, 119 S.Ct.
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1849, 144 L.Ed.2d 67 (1999) (Scalia, J., dissenting)
(an as-applied challenge asks whether “the statute
is unconstitutional as applied to this party, in the
circumstances of this case”). And it will be open to
the petitioners to make these claims if and when
the State threatens to enforce the statute in this
way. But facial relief is inappropriate here, where
the petitioners “fail” even “to describe [these]
instances of arguable overbreadth of the contested
law,” Washington State Grange v. Washington
State Republican Party, 552 U.S. 442, 449450, n.
6, 128 S.Ct. 1184, 170 L.Ed.2d 151 (2008), where
“[n]o record was made in this respect,” and where
the petitioners thus have not shown “from actual
fact” that a “substantial number of instances exist
in which the Law cannot be applied
constitutionally,” New York State Club Assn.,
supra, at 14, 108 S.Ct. 2225.

For instance, the majority highlights that the statute
requires facilities to write their “medical license”
disclaimers in 13 *2392 languages. Ante, at 2378.
As I understand the Act, it would require disclosure
in no more than two languages—English and
Spanish—in the vast majority of California’s 58
counties. The exception is Los Angeles County,
where, given  the large  number  of
different-language speaking groups, expression in
many languages may prove necessary to

Footnotes

communicate the message to those whom that
message will help. Whether the requirement of 13
different languages goes too far and is
unnecessarily burdensome in light of the need to
secure the statutory objectives is a matter that
concerns Los Angeles County alone, and it is a
proper subject for a Los Angeles-based as applied
challenge in light of whatever facts a plaintiff finds
relevant. At most, such facts might show a need for
fewer languages, not invalidation of the statute.

k ok ok

For these reasons I would not hold the California
statute unconstitutional on its face, I would not
require the District Court to issue a preliminary
injunction forbidding its enforcement, and I
respectfully dissent from the majority’s contrary
conclusions.

All Citations

138 S.Ct. 2361, 201 L.Ed.2d 835, 86 USLW 4627,
18 Cal. Daily Op. Serv. 6340, 2018 Daily Journal
D.A.R. 6224, 27 Fla. L. Weekly Fed. S 524

The syllabus constitutes no part of the opinion of the Court but has been prepared by the Reporter of Decisions for

the convenience of the reader. See United States v. Detroit Timber & Lumber Co., 200 U.S. 321, 337, 26 S.Ct. 282,

50 L.Ed. 499.
1 We agree with the Ninth Circuit’s ripeness determination.
2 Petitioners raise serious concerns that both the licensed and unlicensed notices discriminate based on viewpoint.

Because the notices are unconstitutional either way, as explained below, we need not reach that issue.

3 Other than a conclusory assertion that the unlicensed notice satisfies any standard of review, see Brief for
Respondents 19, California does not explain how the unlicensed notice could satisfy any standard other than
Zauderer.

4 Nothing in our opinion should be read to foreclose the possibility that California will gather enough evidence in

later stages of this litigation.
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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
TAMPA DIVISION

ROBERT L. VAZZO,

DAVID H. PICKUP, SOLI DEO
GLORIAINTERNATIONAL,INC.
d/b/a NEW HEARTS OUTREACH
TAMPA BAY

Plaintiffs,
V. Case No. 8:17-cv-2896-T-02AAS

CITY OF TAMPA,
Defendant,

/

REPORT AND RECOMMENDATION

The plaintiffs—Robert Vazzo, David Pickup, and New Hearts Outreach—move
for a preliminary injunction enjoining the City of Tampa from enforcing Ordinance
2017-47. (Docs. 85, 145). The City and amicus Equality Florida oppose the plaintiffs’
motion. (Docs. 98, 99, 142, 143). The plaintiffs’ motion for a preliminary injunction
focuses on two of the eight claims in their first amended complaint: their free -speech
claims under the First Amendment (Count I) and their claim that the City lacked the
authority to enact Ordinance 2017-47 under the Florida Constitution (Count VI).
(Docs. 85, 145).

The plaintiffs failed to establish a substantial likelihood of success on the
merits of their claim that the City lacked the authority to enact Ordinance 2017-47

1
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(Count VI). But the plaintiffs established a substantial likelihood of success on the
merits of their free-speech claims under the First Amendment (Count I). The
plaintiffs also established they will suffer irreparable injury if the court enters no
injunction; the threatened injury to the plaintiffs outweighs the damage a limited
injunction would cause the City; and a limited injunction against enforcing Ordinance
2017-47s ban against non-coercive, non-aversive SOCE counseling—that consists
entirely of speech or “talk therapy’—is in the public interest. Therefore, the
plaintiffs’ motion for a preliminary injunction should be GRANTED-IN-PART and
DENIED-IN-PART.
I. GENERAL BACKGROUND

The plaintiffs move to enjoin the enforcement of Ordinance 2017-47, which
prohibits mental health professionals from practicing conversion therapy on minors.
(Doc. 85, Doc. 24-1). The ordinance defines conversion therapy to include counseling
or treatment aimed at changing an individual’s sexual orientation or gender identity.
(Doc. 24-1, p. 6). Conversion therapy, under the ordinance, also includes counseling
an individual with the goal of eliminating or reducing “sexual or romantic attractions
or feelings toward individuals of the same gender or sex.” (Id.).

Messrs. Vazzo and Pickup are licensed marriage and family therapists! whose

practices include providing sexual-orientation-change-efforts (SOCE) counseling.

1 Mr. Vazzo is licensed to practice mental health counseling in Florida. (Doc. 78,
914). Mr. Pickup is not licensed in Florida, but he is in the process of obtaining his
Floridalicense. (Id. at §15).

2
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(Doc. 78, 991415, 102, 116). According to the plaintiffs, SOCE counseling helps
clients, including minors, “reduce or eliminate same-sex sexual attractions, behaviors
or identity.” (Id. at §60). During SOCE counseling, Messrs. Vazzo and Pickup use
speech to help their clients “understand and identify their anxiety or confusion
regardingtheir attractions, or identity and then help the client formulate the method
of counseling that will most benefit that particular client.” (Id. at §65).

According to the plaintiffs, clients, including minors, initiate SOCE counseling
by giving their informed consent. (Id. at §8). The plaintiffs allege some clients
request SOCE counseling to “address the conflicts between their sincerely held
religious beliefs and goals to reduce or eliminate their unwanted same-sex
attractions, behaviors, or identity.” (Doc. 78, 99).

New Hearts Outreach is a Christian ministry in Tampa. (Id. at 916, 126).
Part of its ministry is to refer individuals, including minors, “struggling with
unwanted same-sex attractions, behaviors, and identity” to mental health
professionals to receive SOCE counseling. (Id. at §9132-34).

Messrs. Vazzo and Pickup cannot provide SOCE counseling to minors in
Tampa under Ordinance 2017-47. (Id. at 9112, 116). Nor can New Heart Outreach
refer minors to Messrs Vazzo and Pickup for SOCE counseling in Tampa. (Id. at
9135). If Messrs Vazzo and Pickup provided SOCE counseling to minors in Tampa,
they would be subject to penalties of a $1,000 fine for the first violation and a $5,000
fine for each following violation. (Doc. 24-1, p. 7).

3
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The plaintiffs sued the City and allege Ordinance 2017-47 violatestheir federal
and state constitutional rights. (Doc. 78). Most relevant to their motion for
preliminary injunction, the plaintiffs allege Ordinance 2017-47 violates their right to
freedom of speech under the First Amendment (Count I). (Id. at §9177-96). The
plaintiffs also allege Ordinance 2017-47 violatesthe Florida Constitutionbecause the
state legislature preempted the field of regulating mental health professionals (Count
VI). (Id. at 19262-75).

Before turning to the substance of the plaintiffs’ motion for a preliminary
injunction, the undersigned will provide the procedural background leading to this
point of the litigation.

II. PROCEDURAL BACKGROUND

The City adopted Ordinance 2017-47 on April 6, 2017, and the mayor approved
the ordinance four days later. (Doc. 24-1, p. 8). The plaintiffs began this lawsuit
against the City on December 4, 2017. (Doc. 1). At the same time they filed their
complaint, the plaintiffs moved for a preliminary injunction enjoining the City’s
enforcement of Ordinance 2017-47. (Doc. 3).

After moving for an extensionof time, which the undersigned granted, the City
moved to dismiss the plaintiffs’ original complaint on January 12, 2018. (Docs. 19,
22). The city also submitted its response to the plaintiffs’ motion for preliminary
injunction on January 12th. (Doc. 23). The plaintiffs moved to submit a consolidated
response that would include a response to the City’s motion to dismiss and a reply in

4
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further support of their motion for preliminary injunction. (Doc. 37). The
undersigned allowed the plaintiffs to submit a consolidated response, which the
plaintiffs submitted on January 29, 2018, after asking for a one-day extension. (Docs.
39, 41, 43).

BetweendJanuary and March 2018, the plaintiffs and Equality Florida—acivil-
rights organization that helped draft Ordinance 2017-47—argued over whether the
court should allow Equality Floridato intervene. (Docs. 30, 42, 45, 50). The plaintiffs
and the City also argued over whether the court should allow the City to file DVDs
and other documents of the legislative proceedings for Ordinance 2017-47. (Docs. 27,
44). On March 15, 2018, the undersigned granted the City’s motion to file its DVDs
and other documents. (Doc. 51). That same day, the undersignedissued a report that
recommended allowing Equality Florida to participate in this litigation as amicus
curiae. (Doc. 52). After the parties’ two-week period to object to the undersigned’s
March 15th report and recommendation, the court adopted the undersigned’s report
and recommendation. (Doc. 60).

The plaintiffs and the City then jointly moved to stay discovery pending the
court’s ruling on the plaintiffs’ motion for preliminary injunction and the City’s
motion to dismiss. (Doc. 49). The court denied the parties’ motion to stay discovery.
(Doc. 61). In the meantime, the undersigned scheduled a hearing on the plaintiffs’
motion for preliminary injunction and the City’s motion to dismiss. (Doc. 59). The
undersigned scheduled the hearing for June 7, 2018, despite providing the parties

5
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multiple dates in April because, according to the parties and Equality Florida, June
7th was the earliest date available for all parties. (Doc. 59, p. 2 n.2).

On May 25, 2018—less than two weeks before the scheduled hearing on the
plaintiffs’ motion for preliminary injunction and the City’s motion to dismiss—the
plaintiffs moved to amend their complaint. (Doc. 71). As a result, the undersigned
cancelled the June 7th hearing. (Doc. 72). The court granted the plaintiffs’ motion
to submit an amended complaint and denied as moot the plaintiffs’ original motion
for preliminary injunction and the City’s motion to dismiss. (Docs. 76, 79, 80).

The plaintiffs submitted their first amended complaint, the operative
complaint, on June 12, 2018. (Doc. 78). The plaintiffs also submitted their current
motion for preliminary injunction on June 26th—the same day the City moved to
dismiss the plaintiffs’ first amended complaint. (Docs. 84, 85).

Following the parties’ joint request, the undersigned adopted the parties’
proposed briefing schedule. (Doc. 88). Under that schedule, the last briefing
concerning the plaintiffs’ motion for preliminary injunction and the City’s motion to
dismiss was due August 10, 2018. (Doc. 87, p. 2). At the same time the undersigned
adopted the parties’ briefing schedule, the undersigned provided the parties multiple
dates in August and September to hold the hearing on the motions. (Doc. 88, p. 2).
The parties could not choose from the dates provided, so the undersigned provided
dates in October to hold the hearing. (Doc. 94).

The parties eventually agreed to hold the hearing on October 10, 2018, which

6
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the undersigned then scheduled. (Docs. 97, 99). But the parties then had discovery
disputes, which resulted in the October 10th hearing being rescheduled to November
15, 2018. (Docs. 106, 111, 118, 119, 121, 125, 128, 130).

On November 15th, the undersigned finally held the hearing on the plaintiffs’
motion for preliminary injunction and the City’s motion to dismiss. (Doc. 136). At
the conclusion of the hearing, the undersigned allowed the parties and Equality
Florida to submit supplemental briefs by December 3, 2018, which they did. (Docs.
142, 143, 145). Undisputedly, the plaintiffs’ motion for a preliminary injunction is
fully ripe for the court’s determination.

III. LEGAL STANDARD

A party moving for a preliminary injunction must establish (1) the party has a
likelihood of success on the merits; (2) the party will suffer irreparable injury if the
court issues no injunction; (3) the threatened injury to the moving party outweighs
whatever damage the injunction may cause the opposing party; and (4) the injunction
1s in the public interest. Winter v. Natural Res. Def. Council, Inc., 555 U.S. 7, 20
(2008) (citations omitted); Siegel v. LePore, 234 F.3d 1163, 1176 (11th Cir. 2000)
(citations omitted). The burden is on the moving party to clearly establish that all
four factors for a preliminary injunction are met. Siegel, 234 F.3d at 1176 (citations

omitted).2

2 The Eleventh Circuit requires the party moving for a preliminary injunction to

satisfy all four factors. Siegel, 234 F.3d at 1176 (citations omitted). A question exists

whether the Supreme Court requires all four factors to be met. See Winter, 555 U.S.
7
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A preliminary injunction is an extraordinary remedy. Winter, 555 U.S. at 24
(citation omitted). When a court enjoins a municipal ordinance, “the court overrules
the decision of the elected representatives of the people and, thus, in a sense
interferes with the processes of democratic government.” Ne. Fla. Chapter of Ass’n of
Gen. Contractors of Am. v. City of Jacksonville, 896 F.2d 1283, 1285 (11th Cir. 1990).
As a result, courts must grant preliminary injunctions against municipal ordinances
only if an injunction “is definitely demanded by the Constitution and by the other
strict legal and equitable principles that restrain courts.” Id. Courts must
particularly consider the public consequences of issuing a preliminary injunction.
Winter, 555 U.S. at 24.

The plaintiffs focused only on their free-speech claims under the First
Amendment (Count I) and their claim that the City lacked authority to enact
Ordinance 2017-47 under the Florida Constitution (Count VI) in their briefing in
support of their motion for a preliminary injunction and at the November 15th
hearing. Therefore, the undersigned will focus on those claims only and will not
analyze the merits of issuing an injunction based on the plaintiffs’ other six claims.

The undersigned’s analysis will begin with determining whether the plaintiffs

established a likelihood of success on the merits on their preemption and First

at 391-92 (Ginsburg, J., dissenting) (stating that preliminary-injunction analyses

require a sliding-scale approach, which Winter did not reject). In this case, whether

the court adopts the Eleventh Circuit’s approach or a sliding-scale approach, the

plaintiffs meet all four factorson their free-speech claimunder the First Amendment.
8
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Amendment claims. The undersigned will then turn to whether the plaintiffs
satisfied the other requirements for a preliminary injunction
IV. ANALYSIS

A. Likelihood of Success on the Merits

1. Count VI: The Plaintiffs’ Claim that the City Lacked
Authority to Enact Ordinance 2017-47

In their briefing and oral arguments concerning Count VI of the amended
complaint, in which the plaintiffs allege the City lacked authority under the Florida
Constitution to enact Ordinance 2017-47, the plaintiffs argue three theories: the
Florida Legislature expressly preempted the area of regulating mental health
professionals; the Florida Legislature impliedly preempted the area of regulating
mental health professionals; and Ordinance 2017-47 conflicts with Florida law
governing mental health professionals. (Docs. 85, 114, 145). The undersigned will
address each argument, beginning with the plaintiffs’ conflict-of-laws argument.

a. Conflict-of-Laws Argument

Although missing from Count VI of their amended complaint, the plaintiffs
argue they are likely to succeed on a claim that Ordinance 2017-47 conflicts with
Chapter 491, Florida Statutes, which governs “Clinical, Counseling, and
Psychotherapy Services.” (Doc. 85, pp. 23—24). The plaintiffs argue the ordinance
conflicts with Chapter 491 because it imposes additional fees and penalties on
conduct—in this case, SOCE counseling—legal in other parts of Florida. (Id. at 23).

The plaintiffs failed to allege a conflict-of-laws claim in their first amended
9
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complaint. Their claim under Article VIII, Section 2(b) of the Florida Constitution
focuses exclusively on preemption. (See Doc. 78, 99262-75) (alleging Chapter 491,
Florida Statutes, preempts regulation of mental health professionals). In fact, the
plaintiffs only use the word “conflict” to describe the alleged conflict between clients’
“unwanted same sex attractions, behaviors, or identity,” clients’ religious beliefs and
Ordinance 2017-47. (Id. at 994, 9, 45, 79, 97-99, 208, 211, 213, 246, 249, 251, 296,
299). The plaintiffs cannot establish a likelihood of success on a claim they failed to
plead in their amended complaint. A preliminary injunction based on a conflict-of-
law claim—which the plaintiffs never alleged—is therefore inappropriate.
b. Express-Preemption Claim

The plaintiffs allege Ordinance 2017-47 violates Article VIII, Section 2(b) of
the Florida Constitution because the City had no authority to adopt a law in a field
preempted by the Florida Legislature—in this case, the field of regulating mental
health professionals. (Id. at 49262-75).

Article VIII, Section 2(b) of the Florida Constitution states the following:

POWERS. Municipalities shall have governmental, corporate and

proprietary powers to enable them to conduct municipal government,

perform municipal functions and render municipal services, and may

exercise any power for municipal purposes except as otherwise provided

by law. Each municipal legislative body shall be elective.

A city ordinance may be beyond the city’s authority under the Florida
Constitutionif the legislature preempted a particular subject area. Sarasota Alliance

For Fair Elections, Inc. v. Browning, 28 So. 3d 880, 885-86 (Fla. 2010) (citation

10
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omitted); Orange Cty. v. Singh, No. SC18-79, ___So.3d___,2019 WL 98251, at *3 (Fla.
Jan. 4, 2019) (citations omitted).3

The Florida Legislature can preempt an area of law in two ways: express or
implied preemption. Sarasota Alliance, 28 So. 3d at 886. Express preemption
requires a specific legislative statement—courts cannot imply or infer express
preemption. Id. (citations omitted). The Florida Legislature accomplishes express
preemption when the legislature uses clear language stating its intent. Id. (citation
omitted).

Finding express preemption “is a very high threshold to meet.” D’Agastino v.
City of Miami, 220 So. 3d 410, 422 (Fla. 2017) (citations omitted). If a preemption
claim requires inferences, that claim fails the test for express preemption. Id. at 23
(citations omitted). Courts have little justification to create preemption in a state
statute because the legislature can easily do so by including clear language that
expressly preempts an area of law. Phantom of Clearwater, Inc. v. Pinellas Cty., 894
So. 2d 1011, 1019 (Fla. 2d Dist. Ct. App. 2005) (citation omitted).

The plaintiff failed to establish a likelihood of success on the merits on an
express-preemptionclaim. In their complaint, the plaintiffs cite no express statement

or specific language in Chapter 491, Florida Statutes, which governs “Clinical,

3 Singh supersedes Sarasota Alliance because the ordinance at issue in Singh
(challenged under preemption theory) was adopted in reaction to the holding in
Sarasota Alliance. See Singh, 2019 WL 98251, at *3 (discussing the ordinance at
issue). The legal standards Sarasota Alliance explained, however, remain
unchanged. See Singh, 2019 WL 98241, at *4 (explaining the court’s decision).
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Counseling, and Psychotherapy Services,” in which the legislature expressly
preempted local regulations over mental health counseling. Nor does Chapter 491
have such an express statement. See Fla. Stat. §§ 491.002—491.016 (listing laws that
apply to mental health counseling). The plaintiffs’ exemption claim instead requires
inferences. (See Doc. 85, pp. 22-24) (arguing Chapter 491 creates a pervasive
regulatory scheme). So, the plaintiffscan only plausibly claim the Florida Legislature
impliedly preempted the field of regulating mental health professionals. A
preliminary injunction based on an express-preemption claim is therefore
inappropriate.
C. Implied-Preemption Claim

The plaintiffs argue they are likely to succeed on the merits of their implied-
preemption claim. (Doc. 85, pp. 22-24). The City argues the plaintiffs failed to
demonstrate the Florida Legislature intended to preempt the area of regulating
mental health professionals. (Doc. 99, pp. 22-25).

Implied preemption exists when “the legislature scheme is so pervasive as to
evidence an intent to preempt the particular area, and where strong public policy
reasons exist for finding such an area to be preempted by the Legislature.” Id.
(quotation marks and citation omitted). The Florida Legislature impliedly preempts
an area of law when local legislation might endanger the legislature’s “pervasive
regulatory scheme.” Sarasota Alliance, 28 So. 3d at 886 (citation omitted).

The court must look at the whole state regulation and the regulation’s object
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and policy to determine if implied preemption applies. State v. Harden, 938 So. 2d
480, 486 (Fla. 2006) (citation omitted). “The nature of the power exerted by the
legislature, the object sought to be attained by the statute at issue, and the character
of the obligations imposed by the statute” are vital to determining if implied
preemption applies. Sarasota Alliance, 28 So. 3d at 886 (citation omitted). Another
crucial factor in determining whether implied preemption exists is whether the
state’s statutory scheme specifically recognizes the need for local control. See id. at
887 (discussing GLA and Assocs., Inc. v. City of Boca Raton, 855 So. 2d 278 (Fla. 4th
Dist. Ct. App. 2003)).

Courts must be careful when imputing an intent that prohibits “a local elected
governing body from exercising its home rule powers.” D’Agastino, 220 So. 3d at 421
(citation omitted); see also Black’s Law Dictionary, 850 (10th ed. 2014) (defining
“home rule” as the measure of autonomy state legislatures give local governments).
A municipality in Florida has broad authority to exercise its home rule powers not
expressly limited by the constitution, general or special law, or county charter. Fla.
Stat. § 166.021(4); Masone v. City of Aventura, 147 So.3d 492, 494-95 (Fla. 2014)
(citations omitted). Implied preemption is limited to areas where the Florida
Legislature expressed its will to be the sole regulator. Phantom of Clearwater, 894
So. 2d at 1019 (quotation and citations omitted).

Some factors weigh in favor of concluding the Florida Legislature intended to
preempt the area of regulating mental health professionals. To begin, Chapter 491
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has nolanguage expresslyrecognizinglocal regulation of mental health professionals.
See Fla. Stat. §§ 491.002—491.016 (listing laws that apply to mental health
counseling). Statutory language that expressly recognizes local regulation weighs
against finding implied preemption. See Sarasota Alliance, 28 So. 3d at 887—88
(finding no implied preemption in the state Election Code, which “specifically
delegates certain responsibilities and powers to local authorities”); Phantom of
Clearwater, 894 So. 2d at 1019 (finding no implied preemption in Chapter 791, which
regulates the sale of fireworks, because the statute “expressly delegates enforcement
to local government” and “authorizes boards of county commissioner to set and
require surety bonds” from fireworks vendors). The lack of language expressly
recognizing local control in Chapter 491, therefore, weighs in favor of finding implied
preemption.

Another factor that weighs in favor of finding implied preemption in Chapter
491 is the reluctance to allow municipalities to regulate an area traditionally left to
the state. The state legislature has the power to regulate professions that affect the
health, safety, and welfare of the public. Gillett v. Fla. Univ. of Dermatology, 197 So.
852, 855 (Fla. 1940). If doubt exists about whether a municipality has a specific
power, that doubt is resolved against the municipality. City of Miami Beach v.
Fleetwood Hotel, Inc., 261 So. 2d 801, 803 (Fla. 1972) (citation omitted). A
municipality has no power “in the absence of specific delegation of power” in its city
charter. Fleetwood Hotel, 261 So. 2d at 803 (citation omitted). An area of statewide
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concern is not the proper subject of a municipal government’s legislation. Lowe v.
Broward Cty., 766 So. 2d 1199, 1204-05 (Fla. 4th Dist. Ct. App. 2000).

Mental health counseling is a profession the state legislature has the power to
regulate. See Fla. Stat. § 491.002 (referring to mental health counseling as a
profession). And the City failed to cite to a specific delegation of power in its charter
that allows the City to regulate mental health counseling. These two facts, combined
with the presumptive doubt against municipal powers, weigh in favor of finding
implied preemption in Chapter 491.

Perhaps the most notable factor weighing in favor of finding implied
preemption in Chapter 491 is the statute’s disciplinary provision. See Fla. Stat. §
491.009 (listing “acts that constitute grounds for denial of a license or disciplinary
action”). Section 491.009 statesthat mental health professionals can be penalized if
they violate Section 456.072(1), Florida Statutes. Chapter 456 regulates health
professions and occupations. Fla. Stat. §§ 456.001-456.50. Section 456.072 listsacts
that constitute grounds for discipline and specifically states the following:

The purpose of this section is to facilitate uniform discipline for those

actions made punishable under this section and, to this end, a reference

to this section constitutes a general reference under the doctrine of

incorporation by reference.

Fla. Stat. § 456.001(8).# When read together, Sections 491.009 and 456.001(8) state

4 The doctrine of incorporation by reference requires some expression in a document
of an intention to be bound by the referenced document. See Kanter v. Boutin, 624
So. 779, 781 (Fla. 4th Dist. Ct. App. 1993) (discussing the doctrine of incorporation by
reference in the context of contract law).
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the purpose of the disciplinary provisions in Section 491.009 is to have uniform
discipline standards for mental health counselors.

The legislature’s intent for uniform discipline is an important consideration in
determining whether implied preemption exists. See D’Agastino, 220 So. 2d at 426
(concluding county’s disciplinary proceedings conflicted with those outlined in state
law); Classy Cycles, Inc. v. Bay Cty., 201 So. 3d 779,788 (Fla. 1st Dist. Ct. App. 2016)
(concluding the legislature impliedly preempted county ordinances, which included
penalties for failure to obtain motorcycle insurance, because the legislature “created
a pervasive scheme of regulation” for motor-vehicle insurance).

Ordinance 2017-47 threatens the legislature’s desired uniformity because
other municipalities may choose to allow mental health professionals to provide
conversion therapy. A mental health professional could therefore be subject to
discipline in Tampa for providing conversion therapy but subject to no discipline in a
neighboring municipality within the same county. This potential threat to uniform
discipline under Section 491.009 weighs in favor of finding implied preemption.

But factors also weigh against finding implied preemption in Chapter 491.
Courts are notably hesitant to impute an intent to the legislature because the
legislature knows how to expressly preempt an area of regulation. See City of
Hollywood v. Mulligan, 934 So. 1238, 1245-46 (finding no express preemption in the
Florida Contraband Forfeiture Act because the legislature removed previous
statutory language that reserved power to regulate forfeiture to the state);
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D’Agastino, 220 So. 3d at 423 (stating implied preemption involving a municipality’s
home rule powersis disfavored). So, the hesitancyto find implied preemptioninstate
statutes weighs in favor of finding no implied preemption.

The plaintiffs also failed to cite a case in which a court concluded the Florida
Legislature preempted regulation of a profession, like mental health counseling. Nor
did the undersigned find such case law. These factors—courts’ hesitation to conclude
implied preemption exists and lack of case law concluding the state legislature
preempted regulation of a profession—weigh in favor of concluding no implied
preemption in Chapter 491—at least at this early stage of the litigation.

A plaintiff moving for a preliminary injunction establishes substantial
likelihood of success on the merits when the plaintiffs shows a probability he or she
will succeed on the merits. Shatel Corp. v. Mao Ta Lumber and Yacht Corp., 697 F.2d
1352, 1354 n.2 (11th Cir. 1983) (citations omitted). “A probability signifies that an
event has a better than fifty-percent chance of occurring.” Mercantile Texas Corp. v.
Bd. of Gov. of Fed. Reserve Sys., 638 F.2d 1255, 1268 (5th Cir. Unit A 1981).5 “[T]he
word ‘substantial’ does not add to the quantum of proof required to show a likelihood
of success on the merits.” Shatel Corp., 697 F.2d at 1354 n.2.

The undersigned concludes that, although the plaintiffs demonstrated they

might succeed on the merits of their implied-preemption claim, the plaintiffs’ success

5 The former Fifth Circuit’s decisions are binding precedent. Bonner v. City of
Prichard, 661 F.2d 1206, 1207 (11th Cir. 1981) (en banc).
17
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1s not necessarily likely nor probable considering the general reluctance to find
implied intent and the lack of case law concluding the legislature preempted
regulation of a profession like mental health counseling. The plaintiffs therefore
failed to establish a likelihood of success on the merits of their implied -preemption
claim based on the record currently available to the court.

A party moving for a preliminary injunction must establish all four factors
needed for a preliminaryinjunction. Siegel, 234 F.3d at 1176 (citationsomitted). The
court should not grant a preliminary injunction based on the plaintiffs’ implied-
preemption claim because the plaintiffs failed to establish a likelihood of success on
the merits. The court also need not consider whether the plaintiffs satisfied the other
three factors for a preliminary injunction based on their implied-preemption claim
because the plaintiffs failed to establish a likelihood of succeed on the merits.

* % %

The plaintiffs cannot demonstrate a substantial likelihood of successona claim
that Ordinance 2017-47 conflicts with Florida law because the plaintiffs failed to
allege a conflict-of-laws claim in their amended complaint. The plaintiffs also failed
to demonstrate a likelihood of success on the merits of their claim that the Florida
Legislature preempted the area of regulating mental health professionals. The court
therefore should not enjoin enforcement of Ordinance 2017-47 based on the plaintiffs’
claim that the City lacked authority to enact Ordinance 2017-47 (Count VI).

The undersigned will now turn to whether the plaintiffs demonstrated a
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likelihood of success on the merits on their free-speech claims under the First
Amendment.

2. Count I: Plaintiffs’ Claim that Ordinance 2017-47 Violates
their Freedom of Speech under the First Amendment

Count I of the plaintiffs’ first amended complaint, which alleges Ordinance
2017-47 violates the free-speech protections under the First Amendment, alleges six
theories on why the ordinance is unconstitutional: Ordinance 2017-47 is an
unconstitutional content-based law; the ordinance commits viewpoint discrimination;
the ordinance is unconstitutionally vague; the ordinance is unconstitutionally
overbroad; the ordinance 1s underinclusive; and the ordinance 1s an unconstitutional
prior restraint on free speech. (Doc. 78, 49179, 180, 182, 192-94).

In their briefing and oral arguments at the November 15th hearing, the
plaintiffs focused on the likelihood of success on their claims that Ordinance 2017-47
1s a content-based law; the ordinance commits viewpoint discrimination; the
ordinance is unconstitutionally vague; the ordinance is unconstitutionally overbroad,;
and the ordinance is an unconstitutional prior restraint of free speech. The
undersigned will therefore focus on whether the plaintiffs demonstrated a substantial
likelihood of success on those claims.

a. Content-Based-Law Claim
The First Amendment protects freedom of speech. U.S. Const. amend. I; see
also 42 U.S.C. § 1983 (prohibiting persons acting under color of any ordinance from

violating individuals’ constitutional rights). Two types of laws commonly come into
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play in First Amendment challenges: content-neutral laws and content-based laws.
Ward v. Rock Against Racism, 491 U.S. 781 (1989); R.A.V. v. City of St. Paul, 505 U.S.
377 (1992); United States v. Playboy Ent. Group, 529 U.S. 803 (2000); Reed v. Town
of Gilbert, 135 S. Ct. 2218 (2015).

A law 1s content-neutral when its restrictions “are justified without reference
to the content of the regulated speech.” Clark v. Comm. for Creative Non-Violence,
468 U.S. 288, 293 (1984) (citations omitted). A law that has an incidental effect on
some speakers or messages is content-neutral if the regulation serves a purpose
unrelated to the content of expression. Ward, 491 U.S. at 791 (citation omitted).®

A law 1s content-based if it “applies to particular speech because of the topic
discussed or the idea or message expressed.” Reed, 135 S. Ct. at 2227 (citations
omitted). Content-based laws also include laws that cannot be justified without
reference to the content of the regulated speech and laws the government adopted
because it disagrees with the message the regulated speech conveys. Id.; Ward, 491
U.S. at 791 (citation omitted).

Content-based laws must satisfy strict-scrutiny analysis. Playboy, 529 U.S. at

813. That is, the law must be narrowly tailored to promote a compelling

6 A content-neutral law must be narrowly tailored to serve a significant
governmental interest. Creative Non-Violence, 468 U.S. at 293 (citations omitted). A
law is narrowly tailored when it is “not substantially broader than necessary to
achieve the government’s interest.” Ward, 491 U.S. at 799. The regulation need not
be the least restrictive or least intrusive means of serving a significant governmental
interest. Id. at 798-99. But the law must “leave open ample alternative channels”
for communicating the affected speech. Id. at 791.
20
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governmental interest. Id. If a less strict alternative would promote the
government’s compelling interest, the government must use that alternative. Id.
Content-based laws are presumptively invalid. R.A.V., 505 U.S. at 382 (citations
omitted).

The plaintiffs argue Ordinance 2017-47 is an unconstitutional content-based
law because the ordinance prohibits Messrs. Vazzo and Pickup from providing SOCE
counseling, which “takes place only through speech.” (Doc. 114, p. 3). According to
the plaintiffs, the City adopted Ordinance 2017-47 because the City disagrees with
the content of the speechthat takes place during SOCE counseling. (Id. at 4; Doc. 85,
p. 11). So, the plaintiffs argue strict-scrutiny analysis applies and the ordinance fails
that test because it is not the least restrictive means of furthering a compelling
governmental interest. (Doc. 114, pp. 16-27).

The City argues the plaintiffs failed to demonstrate a likelihood of success on
their content-based-law claim because the ordinance is narrowly tailored to satisfy a
significant governmental interest. (Doc. 99, pp. 8-19). Equality Florida similarly
argues the plaintiffs failed to demonstrate a likelihood of success on their First
Amendment claims. (Doc. 98, p. 4).

The undersigned concludes the plaintiffs demonstrated a likelihood of success
on their content-based-law claim. To understand this conclusion, an overview of the
four most relevant cases is necessary—two of which directly address bans on
conversion therapy, including SOCE counseling.
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The first case is Pickup v. Brown, 740 F.3d 1208 (9th Cir. 2014). Pickup
addressed a Californialaw banning SOCE counseling. Id. at 1221. The plaintiffsin
Pickup included SOCE counselors, including David Pickup (also the plaintiff in this
case), who claimed the California ban on SOCE counseling violated their free-speech
rights under the First Amendment. Id. at 1224. Pickup held the state ban on SOCE
counselingregulated conduct—not speech. Id. at 1229. Pickup then applied rational-
basis review (meaning the law must bear a rational relationship to alegitimate state
interest) to the California ban on SOCE counseling because any effect the ban had on
the plaintiffs’ speech during SOCE counseling was “merely incidental.” Id. at 1231.
Finding the state had a legitimate interest in protecting minors and the legislature
reasonably relied on reports and opinions that asserted SOCE counseling was
harmful and ineffective, Pickup held the state ban on SOCE counseling satisfied
rational-basis review and was therefore constitutional. Id. at 1231-32.

The next case to consider is King v. Governor of New Jersey, 767 F.3d 216 (3d
Cir. 2014). King, decided over eight months after Pickup, addressed a New Jersey
law that banned SOCE counseling. Id. at 221-22. The plaintiffs in King also included
counselors who brought free-speech claims under the First Amendment against the
state law. Id. at 220-21. King disagreed with Pickup and held communications
during SOCE counseling between the counselor and client are speech—not conduct—
for First Amendment analyses. 767 F.3d at 224-29. King also held, however, speech
during SOCE counseling is professional speech and laws prohibiting professional
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speech “are constitutional only if they directly advance the state’s interest in
protectingitscitizens from harmful or ineffective practices and are no more extensive
than necessary to serve that interest.” Id. at 223. King held the state ban was
constitutional because the state had a substantial interest in protecting citizens from
harmful professional practices; the legislature relied on substantial evidence when
passing the state ban, including reports from professional and scientific
organizations; and the plaintiffs provided no other adequate suggestion on how the
state could protect minors. Id. at 236—40.

The first binding case most relevant here is the 2017 decision in Wollschlaeger
v. Governor, Florida, 848 F.3d 1293 (11th Cir. 2017) (en banc). Wollschlaeger
addressed Florida law provisions prohibiting doctors and medical professionals from
asking patients whether they had firearms in their homes. Id. at 1303. Wollschlaeger
holds a communication between a doctor and a patient about ownership of firearms
is speech under the First Amendment. 848 F.3d at 1307 (citing King’s holding that
communication during SOCE counseling is speech under the First Amendment).
Wollschlaeger further holds prohibiting doctors from discussing firearm ownership
with their patients is a content-based law. Id. But Wollschlaeger declined to decide
whether heightened-scrutiny analysis or strict-scrutiny analysis applied to the
doctors’ speech about firearm ownership. Id. at 1308. Instead, Wollschlaeger did not
need to reach strict-scrutiny analysis because the majority of the Eleventh Circuit,
sitting en banc, concluded the prohibition on doctors asking about firearm ownership
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failed heightened (intermediate) scrutiny because the challenged provision failed to
address concerns identified by the six anecdotes the legislature relied on when
passing the law. 848 F.3d at 1317.

The last, and most recent, case to consider is National Institute of Family and
Life Advocates (NIFLA) v. Becerra, 138 S. Ct. 2361 (2018). At issue in NIFLA was a
Californialaw requiring pregnancy centers to post a notice advising patients the state
provided free or low-cost abortions for women. Id. at 2369. The plaintiffs, including
pregnancy centers devoted to opposing abortion, claimed the California law violated
their free-speech protections under the First Amendment. Id. at 2370. In NIFLA, a
divided Supreme Court held the California law was content-based because the law
altered the pregnancy centers’ speech by requiring the centers “to inform women how
they can obtain state-subsidized abortion.” Id. at 2371.

NIFLA expressly rejected the analyses in Pickup and King recognizing
“professional speech” as a separate category of speech subject to different
constitutional analysis. Id. at 2371-72.7 Instead, professional speechisusually given
less protectionif it is commercial speech or if a law regulates professional conduct
that incidentally involves speech. NIFLA, 138 S. Ct. at 2372. Although stating
traditional strict-scrutiny analysis applies to a content-based law that regulates

neither commercial speech nor conduct that incidentally involves speech, NIFLA

7 Although NIFLA rejected the free-speech analysisin Pickup and King, the Supreme
Court denied petitions for writs of certiorariin Pickup and King. Pickup v. Brown,
134 S. Ct. 2871 (2014); King v. Christie, 135 S. Ct. 2048 (2015).

24



Case 8:17-cv-02896-WFJ-AAS Document 149 Filed 01/30/19 Page 25 of 38 PagelD 3549

applied intermediate scrutiny to the California law requiring pregnancy centers to
post notices. See NIFLA, 138 S. Ct. at 2375 (stating, “We need not [determine
whether professional speech is exempt from ordinary First Amendment principles]
because the licensed notice cannot survive even intermediate scrutiny”).

These four cases taken together indicate strict-scrutiny analysis applies to
laws banning SOCE counseling. The Ninth Circuit’s holding in Pickup that SOCE
counseling is conduct—not speech—was rejected by the Third Circuit in King, which
held communications during SOCE counseling are speech under the First
Amendment. 767 F.3d at 224-29. The Eleventh Circuit, sitting en banc, held in
Wollschlaeger a doctor-patient communication about firearm ownership is speech
under the First Amendment and approvingly cited King’s similar holding. 848 F.3d
at 1307. And NIFLA held that traditional First Amendment analyses apply to
professional speech that is neither commercial nor incidentally affected by a law
regulating conduct. 138 S. Ct. at 2372.8

Importantly, the City and Equality Florida’s arguments that SOCE counseling

is conduct and therefore Ordinance 2017-47 regulates conduct is undermined by the

8 But see NIFLA, 138 S. Ct. at 2373 (suggesting if speechis “tied to a procedure” it
can be subject to content-based regulation) (citations omitted); Planned Parenthood
v. Casey, 505 U.S. 845 (1992) (plurality) (rejecting free-speech claim under the First
Amendment against state law that required doctorsto give women information about
abortion because the doctors’ free-speech rights were affected “only as part of the
practice of medicine, subject to reasonable . . . regulation by the state”); Pickup, 740
F.3d at 1229 (stating the law prohibiting SOCE counseling “bans a form of
treatment”).
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language in Ordinance 2017-47 itself, which specifically refersto counseling as speech
in a “whereas clause” adopted as part of Section One of the ordinance. (See Doc. 24-
1, p. 4) (stating “courtsfound that counselingis professional speech, subject to a lower
level of judicial scrutiny”); (Doc. 134-2, p. 10) (a city attorney’s PowerPoint
presentation on code enforcement refers to conversion therapy as professional
speech); (see also Doc. 52, p. 10) (acknowledging Equality Florida’s claim that it was
“actively involved in the enactment of [Ordinance 2017-47]).

Under King, Wollschlaeger, and Ordinance 2017-47, a communication during
SOCE counseling is speech. Under King and Wollschlaeger, laws that ban certain
communications between medical professionals and their patients are content-based
laws. And under NIFLA, content-based laws that prohibit professional speech that
is neither commercial nor incidentally affected by a law regulating conduct are
subject to traditional First Amendment analyses. See also Wollschlaeger,848 F.3d at
1323-27 (Wilson, J., concurring) (stating strict-scrutiny analysis applies to the state
law that prohibited doctors from asking patients about firearm ownership).
Therefore, applying this case law, Ordinance 2017-47 is a content-based law subject
to strict-scrutiny analysis. The plaintiffs must therefore establish Ordinance 2017-
47 is not narrowly tailored to promote a compelling governmental interest.

The undersigned will now analyze whether the plaintiffs are likely to succeed

in proving Ordinance 2017-47 fails strict scrutiny.
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1. Compelling Governmental Interest

The stated purpose of Ordinance 2017-47 is to protect the physical and
psychological well-being of minors from harms caused by conversion therapy. (Doc.
24-1, p. 5). The government has a compelling interest in protecting the physical and
psychological well-being of minors. Sable Commc’ns of Calif., Inc. v. FCC, 492 U.S.
115, 126 (1989). So, Ordinance 2017-47 serves a compelling governmental interest.

11. Narrowly Tailored

A content-based law must be narrowly tailored to serve a compelling
governmental interest. Reed, 135 S. Ct. at 2231 (citation omitted). To meet the
narrow-tailoring requirement, the government must prove plausible alternatives,
which burden less speech than the enacted law, would fail to achieve the
government’sinterest. Ashcroftv. ACLU, 542 U.S. 656, 665 (2004) (citationomitted);
see also McCullen v. Coakley, 134 S. Ct. 2518, 2530 (2014) (stating the Court
considered less-restrictive alternatives when analyzing whether a law is narrowly
tailored).

The court will not assume plausible alternatives will fail to protect compelling
interests; “there must be some basis in the record, inlegislative findings or otherwise,
establishing the law as enacted as the least restrictive means.” Denver Area Educ.
Telecommuc’ns Consortium, Inc. v. FCC, 518 U.S. 727 807 (1996) (citations omitted)
(Kennedy & Ginsburg, JJ., concurring in part, concurring in the judgment in part,
dissenting in part). If a less restrictive means would serve the compelling
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governmental interest, the government must use that alternative. Playboy, 529 U.S.
at 813 (citations omitted).

The plaintiffs sufficiently demonstrated they are likely to succeed in proving
Ordinance 2017-47 is not narrowly tailored to serve the City’s interest in protecting
minors because the City considered no lesser restrictions on mental health
professionals’speech. The City’s designated party representative under Federal Rule
of Civil Procedure 30(b)(6), who was also the City Council member who sponsored the
ordinance, testified the City considered no alternatives to its total ban on conversion
therapy. (Doc. 133-2, p.98). Consistent with that testimony, the City put forward no
evidence at the hearing to show it considered any alternatives to a complete ban on
conversion therapy despite the ordinance’s language that minors “are not effectively
protected by other means.” (Doc. 24-1, p. 5).

The plaintiffs, on the other hand, put forward suggested alternatives to
Ordinance 2017-47’s total ban on conversion therapy—none studied or considered by
the City. For example, the plaintiffs argue the City could have enacted a ban on
involuntary SOCE counseling—as opposed to the voluntary, consensual counseling
the plaintiffs provide. (Doc. 114, p. 22). The plaintiffs also suggest the City could
have more narrowly banned aversive conversion therapy techniques, like

P11

electroshock therapy, while permitting the plaintiffs’ “speech-only talk therapy.”
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(Id.).? And the plaintiffs suggest the City could have required informed consent from
minors and parents before a mental health counselor could provide SOCE counseling
to a minor. (Id. at 31-32); but see King, 767 F.3d at 239-40 (finding an informed-
consent requirement would not adequately protect minors).

The City failed to demonstrate how plausible alternatives, which the City
apparently never considered before enacting Ordinance 2017-47, could not achieve
the City’s compelling interest in protecting minors. The plaintiffs are likely to
succeed in proving that Ordinance 2017-47 is not narrowly tailored to promote the
City’s interest in protecting the physical and psychological well-being of minors.
Therefore, the plaintiffs are likely to succeed on the merits on their claim that
Ordinance 2017-47 is an unconstitutional content-based law under the First
Amendment.

b. Viewpoint-Discrimination Claim

The plaintiffs sufficiently demonstrated they are likely to succeed on the merits

of their First Amendment claim that Ordinance 2017-47 is viewpoint discrimination.

Section IV(A)(2)(a) of this report discusses how Ordinance 2017-47 is a content-based

9 At the hearing on the plaintiffs’ motion for preliminary injunction, the City argued
1t determined both aversive and non-aversive conversion therapies threatened the
well-being of minors; so, a ban on just aversive techniques is not plausible. The City’s
argument, however, is undermined by Ordinance 2017-47's legislative findings,
which make no distinction between aversive and non-aversive techniques. (See Doc.
24-1, pp. 2-6) (listing the City’s findings). Further, the City’s designated party
representative testified he did not know what the terms “aversive therapy” and “non-
aversive therapy” meant. (Doc. 133-2, p. 36).
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law for which the City considered no alternatives. These facts also sufficiently
demonstrate the plaintiffs’ claim that the City adopted Ordinance 2017-47 because
the City disagreed with the viewpoint mental health counselors express during SOCE
counseling. (See also Doc. 24-1, p. 6) (prohibiting counseling aimed at “chang[ing] . .
. gender identity, or gender expression” while allowing counseling “that provides
support and assistance to a person undergoing gender transition”); Rosenberger v.
Rector & Visitors of the Univ. of Va., 515 U.S. 819, 829 (1995) (citation omitted)
(stating viewpoint discrimination occurs when the government targets specific views
on a subject); Sorrellv. IMS Health Inc., 564 U.S. 552, 571 (2011) (citations omitted)
(stating content-based laws can be viewpoint discriminatory). The plaintiffs
therefore sufficiently demonstrated they are likely to prove Ordinance 2017-47 is
unconstitutional viewpoint discrimination.
c. Unconstitutionally-Overbroad Claim

The plaintiffs similarly demonstrated they are likely to succeed on the merits
of their claim that Ordinance 2017-47 1s overbroad. A law is overbroad when every
application of the law creates the risk that ideas might be suppressed, such as when
the law gives overly broad discretion to the person enforcing it. Nationalist
Movement, 505 U.S. at 129-30 (citations omitted); Catron v. City of St. Petersburg,
658 F.3d, 1260, 1269 (11th Cir. 2011). Because the plaintiffs are likely to succeed in
proving Ordinance 2017-47 constitutes viewpoint discrimination, the plaintiffs are
likely to prove that every application of the ordinance creates the risk ideas might be
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suppressed. In other words, if the City adopted Ordinance 2017-47 because it
disagreed with the ideas expressed during SOCE counseling, every application of
Ordinance 2017-47 creates the risk the ideas expressed during SOCE counseling
might be suppressed. Therefore, the plaintiffs demonstrated they are likely to
succeed on the merits of their claim that Ordinance 2017-47 is overbroad.
d. Prior-Restraint Claim

The plaintiffs also sufficiently demonstrated Ordinance 2017-47 restricts the
plaintiffs’ speech during SOCE counseling before they can expressit. See Black’s Law
Dictionary 1387 (10th ed. 2014) (defining prior restraint on speech as a government
restriction on speech before its expression); Foryth Cty. v. Nationalist Movement, 505
U.S. 123, 129-30 (1992) (citations omitted) (stating there is a “heavy presumption”
against prior-restraintlaws). So, the plaintiffs sufficiently demonstrated a likelihood
of success on the merits of their claim that Ordinance 2017-47 is an unconstitutional
prior restraint on the plaintiffs’ free speech.

e. Unconstitutionally-Vague Claim

The plaintiffs sufficiently demonstrated a likelihood of success on the merits of
their claim that Ordinance 2017-47 is unconstitutionally vague. A plaintiff who
claims that a law is unconstitutionally vague must prove either (1) the law fails to
provide people of ordinary intelligence to understand what conduct the law prohibits
or (2) the law authorizes or encourages arbitrary and discriminatory enforcement.
Konikov v. Orange Cty., 410 F.3d 1317, 1329 (11th Cir. 2005) (citations omitted). The
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plaintiffs sufficiently demonstrated the City adopted Ordinance 2017-47 because it
disagreed with the ideas and messages expressed during SOCE counseling. The
ordinance therefore authorizes and encourages discriminatory enforcement by code
enforcement officers (who may or may not have any medical or mental health
counseling training) against the viewpoints of mental health professionals who
provide SOCE counseling. So, the plaintiffs established a likelihood of success on the
merits on their claim that Ordinance 2017-47 is unconstitutionally vague.

B. Irreparable Harm

The plaintiffs argue they are suffering irreparable harm because of Ordinance
2017-47 and will continue to do so without a preliminary injunction. (Doc. 85, p. 24;
Doc. 114, pp. 27-29).

The City and Equality Florida argue the plaintiffs failed to demonstrate they
will suffer irreparable harm without an injunction because the plaintiffs waited
almost eight months after the ordinance’s enactment to begin this lawsuit and
repeatedly delayed in seeking injunctive relief. (Doc. 98, pp. 3—4; Doc. 99, pp. 28-30;
Doc. 143, pp. 3—4).

The party requesting an injunction must demonstrate he or she will likely
suffer irreparable harm without an injunction. Winter, 555 U.S. at 22 (citations
omitted). A party’s months-long delay in seeking a preliminary injunction “militates
against a finding of irreparable harm.” Wreal, LLC v. Amazon.com, Inc., 840 F.3d
1244, 1248 (11th Cir. 2016). Preliminary injunctions are meant to provide “speedy
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and urgent action to protect a plaintiff’s rights before a case can be resolved on the
merits.” Wreal, 840 F.3d at 1248 (citations omitted). That said, the Supreme Court
istructs the loss of First Amendment freedoms constitutesirreparable injury. Elrod
v. Burns, 427 U.S. 347, 373-74 (citation and footnote omitted).

Section II of this report illustrates the plaintiffs’ months-long delay in seeking
injunctive relief against Ordinance 2017-47. The plaintiffs’ actions in this litigation
repeatedly prevented a decision on their motion for preliminary injunction. These
actions would normally weigh heavily against finding a likelihood of irreparable
injury without an injunction. But the plaintiffs demonstrated they are likely to
succeed on the merits of most of their First Amendment free-speech claims. Because
of the seemingly automatic conclusion of irreparable injury in a First Amendment
action, the plaintiffs sufficiently demonstrated they will likely be irreparably harmed
without an injunction.

C. Balance of Equities

The plaintiffs argue the balance of equities tips in their favor because the City
will not be harmed if enforcement of Ordinance 2017-47 is enjoined. (Doc. 85, p. 25;
Doc. 114, pp. 29-30).

The party moving for a preliminary injunctive must demonstrate the balance
of equities tips in his or her favor. Winter, 555 U.S. at 20. In other words, the
threatened injury to the plaintiff must outweigh any harm the defendant might
suffer. Gen. Contractors, 896 F.2d at 1284 (citations omitted); see also Benisek v.
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Lamone, 138 S. Ct. 1942, 1944 (2018) (stating that years-long delay in seeking
preliminaryinjunctive relief weighs against the plaintiff when consideringbalance of
equities).

The plaintiffs sufficiently demonstrated their First Amendment rights will be
irreparably harmed without a preliminary injunction. The City, however, failed to
show any harm it may suffer if enforcement of Ordinance 2017-47 is enjoined. The
City and Equality Florida instead focus on potential harm to non-defendants,
especially minors, if the ordinance is enjoined. (Doc. 98, pp. 4-8; Doc. 99, pp. 30-35;
Doc. 143, pp.4-5). But the public interestisa separate factor in determining whether
the court should grant a preliminary injunction. Winter, 555 U.S. at 20. Further, a
“city has no legitimate interest in enforcing an unconstitutional ordinance.” KH
Outdoor, LLC v. City of Trussville, 458 F.3d 1261, 1272 (11th Cir. 2006). Therefore,
the balance of equities tips in the plaintiffs’ favor because the City failed to show any
harm it would suffer if enforcement of Ordinance 2017-47 is enjoined and the City
has no legitimate interest in enforcing an ordinance likely to be ruled
unconstitutional.

D. Public Interest

The plaintiffs argue enjoining Ordinance 2017-47 is in the public interest
because the ordinance is unconstitutional and the City presented no evidence of
minors being harmed by SOCE counseling within city limits. (Doc. 85, p. 25; Doc.
114, pp. 29-30). The City and Equality Florida argue enjoining Ordinance 2017-47
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1s against the public interest because minors could be potentially harmed by
conversion therapy while enforcement of the ordinance is enjoined. (Doc. 98, pp. 4—
8; Doc. 99, pp. 30-35; Doc. 143, pp. 4-5).

The plaintiffs sufficiently demonstrated Ordinance 2017-47s overbroad
prohibition on non-coercive, non-aversive SOCE counseling consisting entirely of
speech or “talk therapy” is likely unconstitutional. The public has no interest in
enforcing an unconstitutional ordinance. KH Outdoor, 458 F.3d at 127273 (citations
omitted). Further, the City and Equality Florida’s argument that minors will be
harmed by SOCE counseling if Ordinance 2017-47 is enjoined is undermined by the
fact the City received nocomplaints related to any minor harmed by SOCE counseling
within the city limits. (Doc. 132-1, p. 8). In the absence of any harm to the public,
the plaintiffs, therefore, sufficiently demonstrated it is in the public’s interest to
enjoin Ordinance 2017-47’s prohibition on SOCE counseling.

E. Limited Injunction

An injunction should be no broader than necessary to avoid the harm on which
the injunction is based. See Trump v. Hawaii, 138 S. Ct. 2392, 2426 (2018) (Thomas,
dJ., concurring) (discussing how traditional courts of equity had discretion to “tailor a
remedy” to the issue before the court); Laker Airways Ltd. v. Sabena, Belgian World
Airlines, 731 F.2d 909, 933 n.81 (D.C. Cir. 1984) (discussinglimited injunctions in the
context of international litigation); Uber Promotions, Inc. v. Uber Tech., Inc. 162 F.
Supp. 3d 1253, 1281-82 (N.D. Fla. 2016) (granting limited preliminary injunction
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narrowly tailored to address the harm to the plaintiff); Occupy Ft. Myers v. City of Ft.
Myers, 882 F. Supp. 2d 1320, 1339 (M.D. Fla. 2011) (granting limited injunction that
enjoined parts of city ordinance found likely to violate the First Amendment in
Section 1983 case).

The plaintiffs here repeatedly state that if Ordinance 2017-47 only banned
aversive conversion-therapy techniques, like electroshock therapy, the plaintiffs
would not be challenging the ordinance’s constitutionality because Messrs. Vazzo and
Pickup only provide non-aversive therapy. (See, e.g., Doc. 114, p. 3) (stating the
plaintiffs would not have filed this lawsuit if the ordinance only banned aversive
therapy because Messrs. Vazzo and Pickup do not provide that therapy).

The City and Equality Florida also sufficiently demonstrated minorsin the city
limits could be harmed by techniques like electroshock therapy if enforcement of
Ordinance 2017-47 is completely enjoined. (See, e.g., Doc. 98, p. 6) (discussing
dangers of coercive conversion therapy).

The lack of harm to the plaintiffs’ First Amendment rights if Ordinance 2017-
47s ban on aversive conversion therapy remains and the possible harm to minors if
the ordinance is completely enjoined weigh in favor of a limited injunction. The court
should preliminarily enjoin the enforcement of Ordinance 2017-47 to the extent the
City may not enforce the ordinance against mental health professionals who provide
non-coercive, non-aversive, SOCE counseling—which consists entirely of speech, or
“talk therapy’—to minors within the city limits. This type of limited injunction will

36



Case 8:17-cv-02896-WFJ-AAS Document 149 Filed 01/30/19 Page 37 of 38 PagelD 3561

balance the plaintiffs’ First Amendment rights and the health and safety of minors
within the city limits.
V. CONCLUSION
The plaintiffs failed to establish a likelihood of success on the merits of their
claims that the City lacks authority to enact Ordinance 2017-47 (Count VI). The
court should not grant a preliminary injunction on that basis.
But the plaintiffs established a likelihood of success on the merits of most of
their First Amendment claims against Ordinance 2017-47 in Count I. The plaintiffs
also demonstrated irreparable harm without an injunction; the balance of equities
tips in the plaintiffs’ favor; and partially enjoining enforcement of Ordinance 2017-
47 is in the public interest. Therefore, the plaintiffs’ motion for preliminary
injunction (Doc. 85) should be GRANTED-IN-PART and DENIED-IN-PART as
follows:
1. The plaintiffs’ motion for preliminary injunction should be GRANTED
to the extent that the City should be enjoined from enforcing Ordinance
2017-47 against mental health professionals who provide non-coercive,
non-aversive SOCE counseling—which consists entirely of speech, or
“talk therapy”—to minors within the city limits.

2. The plaintiffs’ motion for preliminary injunction should be DENIED to
the extent that the plaintiffs seek to completely enjoin the enforcement
of Ordinance 2017-47.
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3. If the court agrees a limited preliminary injunction should issue, in its
order, the court should require the plaintiffs to provide a proposed
preliminary injunction order consistent with the court’s order, Local
Rules 4.06(b)(1), 4.05(b)(3)(iii), and Federal Rule of Civil Procedure
65(d).

RECOMMENDED in Tampa, Florida, on January 30, 2019.

Apranda, Aynod. Samine.

AMANDA ARNOLD SANSONE
United States Magistrate Judge

NOTICE TO PARTIES

Failure to file written objections to the proposed findings and
recommendations contained in this report within fourteen days from the date of this
service bars an aggrieved party from attacking the factual findings on appeal. 28

U.S.C. § 636(b)(1).

38



HUMAN

RIGHTS
WATCH

MARCH 27, 2018 3:23PM EDT

Human Rights Watch Letter to US Secretary of Health and Human Services Alex Azar

Secretary Alex Azar

Department of Health and Human Services
Hubert H. Humphrey Building

200 Independence Avenue SW., Room 445-G
Washington, DC 20201

RE: Proposed Rule on Protecting Statutory Conscience Rights in Health Care; Delegations of Authority
Dear Secretary Azar,

Human Rights Watch opposes the Proposed Rule on Protecting Statutory Conscience Rights in Health Care; Delegations of Authority (83 Fed. Reg. 3880). The
proposed rule would dramatically expand the discretion that religious or moral objectors have to refuse care in healthcare settings without any meaningful safeguards to
ensure that the rights and health of others are protected. The rule would function not only as a shield for people asserting objections on religious or moral grounds but

also as a sword that permits them to withhold care from women; lesbian, gay, bisexual, and transgender (LGBT) people; and others.

The proposed rule fails to appreciate the significant barriers that women, LGBT people, and others already face when attempting to access health care that meets their
needs, and the likelihood that the rule would exacerbate those barriers and prevent people from accessing care. The rule codifies vague, open-ended definitions that
would permit unfettered discrimination in healthcare settings. And it breaks from a long tradition of religious or moral exemptions under domestic and international law

by providing blanket protection for religious exercise without any mechanism to ensure that the rights and health of others are not jeopardized as a result.
1. Women and LGBT People Already Face Barriers to Care

Under Executive Order 13563, the Department of Health and Human Services may only propose a rule where it has made a reasoned determination that the rule’s

il

benefits outweigh its costs and it is tailored to impose “the least burden on society. ! However, the proposed rule fails to incorporate an understanding of the barriers

that women and LGBT people already face in accessing care and the ways in which the proposed rule could exacerbate health disparities.

Women face significant barriers in access to health care, particularly reproductive health services. Despite significant increases in the number of women with health

insurance as a result of the Affordable Care Act, women are less likely than men to be insured through an employer and more likely to be insured as a dependent of

. 2. . . . . . . . .
another family member. — This leaves women more vulnerable to a loss of insurance if they become widowed or divorced, or if their spouses lose insurance. One in ten
women have no health insurance, and uninsured women have poorer access to care and lower rates of use of important preventative services, such as mammograms, pap

. . [3] . . . . . . [4] . 1
smears, and contraceptive services.  Low-income women, women of color, and immigrant women are at greatest risk of being uninsured. = An estimated 1.1 million

women in states that have not expanded Medicaid under the Affordable Care Act fall into the “coverage gap” between being eligible for Medicaid and qualifying for

‘1 . . s . SRTIE . .. . . [3]
subsidies for private insurance. Another 1.5 million undocumented women are uninsured and ineligible for either Medicaid or private insurance coverage.

For women who do have health insurance, the Affordable Care Act prohibits discrimination by healthcare and insurance providers on the basis of sex, and requires
coverage for key women’s health services, such as preventative screenings for breast and cervical cancer, contraception, maternity care, and breastfeeding support

.6 . o S . . . .
serv1ces.[ ! The proposed rule fails to indicate how the anti-discrimination and substantive coverage provisions of the ACA would be balanced against claims for

religious or moral exemptions. This creates a dangerous ambiguity that could undermine the ACA’s anti-discrimination provisions.

There are also significant challenges in access to constitutionally-protected abortion services, particularly for low-income women and women of color. Poor women are

five times more likely than higher income women to have an unintended pregnancy, and rates of unintended pregnancy among women of color are more than twice the

. . .. . . I . .. (1 . .
rates for white women; the federal ban on funding for Medicaid coverage for abortions contributes significantly to these disparities. ~ Current US law provides extensive

grounds for religious and conscience-based objection to abortion and abortion related services, including the Church Amendment, the Coats-Snowe Amendment, the

Weldon Amendment, the Medicaid or Medicare Conscience Protections, and the Affordable Care Act Conscience and Religious Exemption Laws.") Rule proponents

have produced no compelling evidence of the necessity of supplementing these provisions. Furthermore, the proposed rule may risk further limiting access to abortion



services and exacerbate existing racial and socio-economic health disparities. It does not appear that these possible harms have been seriously considered in formulating
the rule.

9
LGBT people also face significant disparities in access to health care, with LGBT individuals twice as likely to be uninsured than their non-LGBT counterparts.[']
Moreover, discrimination in healthcare settings is problematic; in 2010, more than half of LGBT people surveyed by Lambda Legal reported a discriminatory experience

0
while seeking healthcare services.[l_] Transgender individuals in particular experience high levels of discrimination. In a 2017 survey, nearly 1 in 3 reported denial of

. . . [
health care on the basis of their gender 1dent1ty.[ :
Congress has not enacted explicit federal non-discrimination protections for LGBT people, and fewer than half of the states offer such protection. In this environment,
broad and vaguely worded religious exemption laws threaten to increase discrimination on the basis of sexual orientation and gender identity. In numerous states that

have recently passed religious exemption laws without adequate protection against discrimination, Human Rights Watch has documented discriminatory denials of
12
health care and services to LGBT people.[_] According to Lambda Legal: “In the health care field, where patients are especially vulnerable, religion-based harassment

and refusals of medically necessary care have been a persistent, profoundly harmful problem.”[ ! People living with HIV also continue to face discrimination in
healthcare settings; as recently as December 2017 the Department of Justice reached a settlement under the Americans with Disabilities Act against a surgeon in Ohio

who refused care on the basis of the claimant’s HIV status.[l_4] In many of the countries where HHS implements global HIV/AIDS programs, many of the patients served

already face numerous barriers to care, including a broad and harmful refusal provision contained within the statute governing such programs.[ ! The proposed rule

lacks consideration of existing anti-LGBT and HIV-related discrimination in health care and contains no mechanism for avoiding or reducing potential harm.

The complaints received by the Office of Civil Rights (OCR) suggest that civil rights violations in health care are far more common than religious liberty violations.

Between November 2016 and January 2018, OCR received 34 complaints alleging violations of federal laws permitting religious refusals; from the fall of 2016 to the

16
fall of 2017, OCR received more than 30,000 complaints alleging HIPAA or civil rights Violations.[_] While Human Rights Watch recognizes that violations of religious
freedom are a significant and valid concern, HHS has not demonstrated that existing safeguards are insufficient to protect religious objectors; that the benefits of broader

exemptions outweigh the costs they will impose; or that the proposed rule is tailored to impose the least burden on society.

As detailed below, Human Rights Watch believes the proposed rule would embolden providers to discriminate against women, LGBT people, and others based on their

17

religious beliefs. Worse, it would do so at a time when HHS has weakened access to contraceptive services under the Affordable Care Act (ACA);[_] removed online
18 19

resources for lesbian and bisexual Women;[_] and intends to roll back protections for transgender people under Section 1557 of the ACA.[_]

IL. The Proposed Rule Represents a Troubling Expansion of the Scope of Religious and Moral Exemptions

While the proposed rule purports to clarify federal law, it redefines key terms in ways that would significantly broaden the scope of religious and moral exemptions. In
the absence of any protections that might mitigate harm, these redefinitions risk greatly exacerbating the discrimination and barriers to access women and LGBT people

already experience. Among the definitions that give cause for concern are the following:

o The proposed rule broadens the definition of the term “entity” to encompass the definition of “person” in 1 U.S.C. 1, which includes “corporations, companies,

C . . .. .. . T [20]
associations, firms, partnerships, societies, and joint stock companies, as well as individuals.”

o The proposed rule broadens the definition of the term “health care entity” with an illustrative, non-exhaustive list of providers, leaving little clarity about the scope

of the exemptions that could be claimed under the proposed rule and providing little guidance for providers and patients alike.m]

o The proposed rule broadens what it means to “assist in the performance of” a healthcare service, permitting anyone with an “articulable connection” to the
healthcare service they consider objectionable — instead of a “direct connection” — to decline to participate. The expanded definition would allow objectors,

including administrative or technical personnel, to refuse to perform a task because they can identify some connection, no matter how attenuated, to a service they

. .. [22] . .. . .
consider objectionable.  For example, a hospital room scheduler could refuse to book a room or a technician could refuse to clean surgical instruments for
procedures they consider objectionable.

¢ The proposed rule allows exemptions from a broad range of referral requirements, defining “referral” or “refer for” to include the provision of basic information
. .. [23]
about a healthcare service, activity, or procedure.

2 <,

At the same time, the proposed rule does not define key terms like “religious beliefs,” “moral convictions,” or “moral or religious grounds.” This gives objectors

virtually unfettered discretion to couch any refusal in moral or religious terms.

These drastic expansions of existing law could come at a cost to patients, and the rule fails to consider this. Human Rights Watch research has documented how recent

religious exemptions jeopardize the health of women and LGBT people.[ ! In some instances, these exemptions are invoked to justify discrimination and refuse service
to individuals seeking care. Even before refusals occur, however, sweeping religious or moral exemptions put women and LGBT people on notice that they may be

turned away or discriminated against, deterring them from seeking care at all.



III. The Proposed Rule Lacks Safeguards to Protect Patients

The prevalence of discrimination against women and LGBT people in health care and the sheer breadth of the proposed rule put the rights of patients at risk. These

harms are exacerbated by the lack of safeguards in the proposed rule, which breaks from the US’ traditional approach towards religious exemptions.

The proposed rule fails to account for the adverse impact that religious or moral refusals may have on the state’s interests or the rights of others — something that has

generally been a core element of religious and moral exemptions under US law.

Under international law, religious freedom protections have distinguished between the freedom of religious belief, which is inviolable, and the freedom of religious
exercise, which may be limited when it infringes upon the rights of others or the state’s interests. While federal law frequently collapses the distinction between religious

belief and religious exercise, exemptions have typically contained some mechanism to balance protections for conscience with the state’s interests, including its

25
protection of the rights of other people.[_] The proposed rule not only fails to distinguish between belief and exercise, but does not give any explicit weight whatsoever

to the rights of others or state interests.

In addition, the proposed rule does not include safeguards to minimize the harm inflicted on those who are denied service or turned away. It does not require healthcare
facilities to ensure that, when a provider has an objection, a non-objecting provider is available to offer the service in their stead. It does not require healthcare facilities

to refer patients to another healthcare facility where they can obtain the treatment or services they seek or provide information about their options.
IV. Rights at Stake
a. Right to Health

Under international law, everyone has the right “to the enjoyment of the highest attainable standard of physical and mental health” without discrimination on the basis of
sex, age, or other prohibited grounds.[ . The right to health is also inextricably linked to provisions on the right to life and the right to non-discrimination that are

included in the International Covenant on Civil and Political Rights (ICCPR), which the US has ratiﬁed.m]

The Committee on Economic, Social and Cultural Rights, the body charged with interpreting and monitoring the implementation of the ICESCR, has identified four

essential components to the right to health: availability, accessibility, acceptability and quallty.[_] Even though the US is not a party to the ICESCR, the Committee’s
interpretation represents a useful and authoritative guide to the steps governments should take to realize and protect the right to health and other human rights. The

proposed rule will reduce the availability and accessibility of healthcare services, particularly sexual and reproductive healthcare services, in communities across the US.

. . . . . . . o [29] . .
Sexual and reproductive health and rights are addressed specifically in a number of international treaties and other authoritative sources. Article 12 of the Convention

on the Elimination of Discrimination Against Women (CEDAW) provides that “[s]tates parties shall take all appropriate measures to eliminate discrimination against

women in the field of health care in order to ensure, on a basis of equality of men and women, access to health care services [...].”[ ! The US has signed, but not

ratified, CEDAW. The CEDAW Committee in its General Recommendation 24 affirmed states parties’ obligation to respect women’s access to reproductive health

services and to “refrain from obstructing action taken by women in pursuit of their health goals.”[ ]As with the ICESCR, even though the US is not a party to CEDAW,
the Committee’s interpretation represents a useful and authoritative guide to the steps governments should take to realize and protect the range of human rights

addressed under the Convention.

b. Right to Information

The right to information is set forth in numerous human rights treatles.[ ! CEDAW asserts that states should provide women “[t]he same rights to decide freely and

responsibly on the number and spacing of their children and to have access to the information, education and means to enable them to exercise these r1ghts.”[ ! The

ICESCR obliges state parties to provide complete and accurate information necessary for the protection and promotion of rights, including the right to health.
34
(4] Furthermore, the CESCR Committee in its General Comment 14 has stated that the right to health includes the right to health-related education and information,
3
including on sexual and reproductive health.[_s] The CEDAW Committee has also noted that, under article 10(h) of CEDAW, women must have access to information

. . . . . . . .. [36]
about contraceptive measures, sex education and family-planning services in order to make informed decisions.

The proposed rule expands existing protections to allow providers to decline to provide information they deem morally or religiously objectionable to their patients,
while doing nothing to ensure that those patients have reliable alternative routes to secure that information. Denying medically accurate information to patients leaves

them in the dark about their treatment options and prevents them from making an informed choice about which options to pursue.

c. The Right to Non-Discrimination

Non-discrimination is a central principle of international human rights law.[ ! As a party to the ICCPR, the US is obligated to guarantee effective protection against

discrimination, including discrimination based on sex, sexual orientation, and gender 1dent1ty.[ ! CEDAW mandates that state parties take action to “eliminate



. . . . . . . [39]
discrimination against women in the field of health care in order to ensure, on a basis of equality of men and women, access to healthcare services.”

The UN Human Rights Committee, which provides authoritative guidance on the ICCPR, has clarified that the freedom of thought, conscience, and religion does not
protect religiously motivated discrimination against women, or racial and religious mlnormes.[ ! It has urged states considering restrictions on the manifestation of

religion or belief to “proceed from the need to protect all rights guaranteed under the Covenant, including the right to equality and non—dlscrlmmatlon.”[ !

As Human Rights Watch has documented, recent religious exemptions at the state level have emboldened service providers to discriminate against women and LGBT

people. Indeed, there is substantial evidence that permitting such discrimination is the primary motivation for some of these exemptlons.[ ! By granting virtually

unfettered discretion to religious objectors who refuse to meet the healthcare needs of women and LGBT people — and declining to provide any safeguards to mitigate

the harm that such refusals inflict — the proposed rule likely fails to satisfy the US’s obligations under international law.
V. Conclusion

While religious freedom is an important human right, the proposed rule fails to advance that right in a responsible and rights-respecting manner. It fails to appreciate the
effectiveness of existing protections for conscience and the worrying prevalence of discrimination against women and LGBT people in the United States. It broadens
existing protections for conscience in ways that jeopardize access to healthcare and risk exacerbating discrimination and mistreatment against women and LGBT people.
It gives little to no regard to those whose rights are jeopardized by blanket religious exemptions and breaks with a long tradition of religious exemptions that seek to
ensure that the rights of all are respected. In these ways, it jeopardizes the right to health, the right to information, and the principle of non-discrimination under

international law. For all of these reasons, Human Rights Watch calls on HHS to reject the proposed rule.
Sincerely,

Amanda Klasing
Senior Researcher, Women’s Rights Division

Human Rights Watch

Megan Mcl emore
Senior Researcher, Health and Human Rights Division
Human Rights Watch

Ryan Thoreson
Researcher, LGBT Rights Program
Human Rights Watch
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INTRODUCTION

The Supreme Court has repeatedly recognized that
any concept of liberty must include the right to
make intimate decisions about family, relationships,
bodily integrity, and autonomy. Abortion sits within
that set of essential rights—without it, liberty cannot
exist. Weakening the right to abortion would weaken
what liberty means for everyone.

The link between abortion rights and our
constitutional right to liberty complicates President
Trump’s pledge to nominate Supreme Court justices
who would overturn Roe v. Wade (1973), the
landmark decision recognizing a woman'’s right to
safe and legal abortion. Before Roe, governments
were free to criminally ban or severely restrict
abortion access — and most states did. Roe
determined that the Constitution protects abortion
as a fundamental right, making abortion legal in
every state and dramatically increasing safe access
for women across the country.

Roe was a watershed decision, and became an
immediate nemesis for abortion opponents. But its
place in constitutional doctrine does not begin, or
end, with abortion rights. Instead, Roeis one in a
line of seminal opinions through which the Supreme
Court has developed the liberty doctrine as a source
of substantive rights. Those rights encompass
abortion, but extend much farther.

Roe brought together earlier cases recognizing a
range of rights—from marriage to childrearing—to
show how these rights were intertwined with the
right to abortion. In doing so, it provided a robust
framework for liberty jurisprudence that earlier cases
lacked. By upholding Roe's core doctrine against
subsequent attempts to overturn it, the Supreme
Court strengthened the foundation for related liberty
rights it would later recognize, including the right to
engage in private sexual conduct and the right to
same-sex marriage.

4 Roe and Intersectional Liberty Doctrine

Roe’s opponents are wrong to think that the
Supreme Court could overturn that decision while
leaving other liberty-based rights intact. That's

why our debates around the role of the courts and
judicial appointments, which are often singularly
centered on Roe, must also acknowledge that
undermining Roe would have ripple effects

across a broad swath of constitutional law. The
consequences would impact people seeking to
exercise a range of rights, including the right to
marry who we want, to use contraception, or to
procreate. Backlash against the courts would come
not only from supporters of abortion rights, but also
from advocates of LGBTQ rights and others who
favor an expansive vision of liberty.

This report discusses rights other than abortion
that the Constitution’s liberty doctrine protects.

It begins by explaining the doctrinal underpinnings
of the right to liberty, showing how the Supreme
Court strengthened that doctrine in Roe and
subsequent abortion cases, including Planned
Parenthood v. Casey. It will explore how the opinions
and reasoning in Roe and Casey helped legitimize
and bolster rights that the Court had previously
recognized, but in weaker terms, hampered by
the absence of a robust liberty framework that the
abortion cases provided.

It then examines additional rights the Supreme
Court has recognized by building on Roe and Casey,
including some rights that are poised for additional
development — but only if liberty doctrine remains
strong. It closes by underscoring why abortion
cannot be debated in a constitutional vacuum:
undermining any of these major abortion decisions
would weaken not just the right to abortion, but also
a range of other rights that protect our personal

lives from improper government intrusion. Courts
must defend the right to abortion, or risk eroding
constitutional protections for many rights that people
of all backgrounds, ideologies, and beliefs have
come to rely on in myriad ways.



THE LIBERTY CLAUSE
AND SUBSTANTIVE
DUE PROCESS

The right of personal liberty has always played

a central role in American political thought.

It served as a guiding principle for those who
initiated the move for American independence
from Great Britain, as reflected in the Declaration
of Independence, which names “Life, Liberty and
the pursuit of Happiness” as “unalienable Rights.”
After independence, the Bill of Right’s framers
grouped liberty with life and property when drafting
the Fifth Amendment to the U.S. Constitution to
protect against interference by the newly formed
federal government.! Seventy-five years later, the
Fourteenth Amendment’s drafters included the
same trifecta of rights in post-Civil War protections
against similar overreach by state governments.?

The right to liberty is thus part of the bedrock of the
U.S. Constitution. The more difficult question for the
courts has been how to determine which specific
rights liberty encompasses.

Much of the debate centers on whether courts
should have the ability to recognize liberty

rights that are not explicitly spelled out in the
Constitution’s text, and what method they should
use to identify any such rights. Conservative

legal thinkers and jurists have tended to reject
expansive interpretations of liberty, arguing that it
is not the proper role of the courts to identify new,
constitutionally protected rights. In this view, rights
can be legitimate only if they are “deeply rooted

in the Nation’s history and tradition,” 2 and judicial
analysis must look backward to identify them, if
they exist at all outside of explicit text.

Progressive legal thinkers, in contrast, have tended
to favor a broader approach, which recognizes
judicial power to interpret liberty to include rights
that evolve over time, even if the Constitution’s text
does not explicitly spell them out. Modeling this
progressive approach, Obergefell v. Hodges
rejected a history-bound method for identifying
liberty rights, asserting that “[hlistory and tradition
guide and discipline this inquiry but do not set

its outer boundaries,”* because “[ilf rights were
defined by who exercised them in the past,

then received practices could serve as their own
continued justification and new groups could not
invoke rights once denied.”®

In sum the Supreme Court has recognized specific
rights included within the Constitution’s guarantee
of liberty, and a handful of its major cases provide
guidance on how to identify those rights. The cases
that do the most to advance liberty explain how
specific rights relate to core liberty values — and for
that reason, are at the center of ideological disputes
about what liberty really means.

Center for Reproductive Rights
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THE CONSTITUTIONAL
RIGHT TO ABORTION

Two major abortion cases—Roe v. Wade (1973) and Planned Parenthood v. Casey (1992)—have helped
define the contours of liberty doctrine by first consolidating and bolstering earlier cases that touched on
personal liberty, and also supporting later cases in which the Supreme Court recognized additional liberty
rights as contiguous with those that came before.

ROE V. WADE (1973)

The plaintiffs in Roe v. Wade challenged a Texas state law that made it a crime to procure

or attempt an abortion except for lifesaving purposes. The Court struck down the law as
unconstitutional, finding that the right to abortion is protected by the Fourteenth Amendment'’s
guarantee of liberty, which places meaningful limits on state actions that infringe on a person’s
private life. Framing abortion as a right broadly related to privacy, the Court cited a line of

cases that protected a range of rights from marriage to child-rearing and education based on a
person’s constitutional right to liberty. Building on its earlier reasoning, it decided that liberty was
the source of the right to access abortion, an essential and interlinked component of decision-
making about private matters.

6 Roe and Intersectional Liberty Doctrine



PLANNED PARENTHOOD V. CASEY (1992)

The Supreme Court deepened its commitment to liberty as the source of abortion rights in
Planned Parenthood v. Casey, while explicitly extending its analysis of how liberty protects

rights other than abortion through the same doctrine. This plurality reaffirmed Roe’s holding,
writing that the Constitution guards a “realm of personal liberty which the government may not
enter.” Like Roe, Casey cited cases about marriage and family decisions, calling them “the most
intimate and personal choices a person may make in a lifetime, choices central to personal
dignity and autonomy, [that] are central to the liberty protected by the Fourteenth Amendment.”
It went further, however, referencing another line of cases dealing with forced medical
procedures that protected personal autonomy and bodily integrity as distinct rights that liberty
encompasses. Abortion, Casey held, is a right situated squarely within the type of liberty that the
Constitution guards against government interference.

Roe and Casey thus situate abortion within the constitutional right to liberty. And while later cases have
affirmed that liberty protects the right to abortion—most recently Whole Woman’s Health v. Hellerstedt
(2016)—Roe and Casey still stand as the two abortion decisions that focus most closely on defining what
liberty means, and how courts should make that determination.

The next sections look at the range of rights that the doctrine of liberty protects, showing how they could
unravel if Roe and Casey's articulation of liberty were overturned.

Center for Reproductive Rights 7



RIGHTS STRENGTHENED

AFTER ROE AND CASEY-

FAMILY, CHILD-REARING,
CONTRACEPTION,

AND MARRIAGE

While the Supreme Court recognized rights
associated with family relationships, marriage,
and contraception before the passage of Roe and
Casey, it had not yet offered a robust account of
the liberty doctrine that encompasses them.
What these abortion cases succeeded in doing
was strengthening the constitutional justification
for why this collection of rights is necessarily part
of liberty. They did this by explicitly discussing
how the Fourteenth Amendment protects a realm
of personal decision-making and bodily integrity
from government intrusion.
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FAMILY AND CHILD-REARING

Before Koe and Casey:

Like other fundamental rights, the rights of family members to maintain relationships with each other, and

to decide how to rear children without unwarranted government interference, do not appear explicitly in the
Constitution’s text. And while the Supreme Court recognized them earlier, Roe and Casey helped strengthen
and explain their constitutional grounding. Starting in the early 20™ century, the Supreme Court found that
family decisions are protected by the Fourteenth Amendment’s liberty clause. Meyer v. Nebraska (1923)
struck down a Nebraska law that prohibited teaching foreign languages in public schools to students younger
than eighth grade, finding that it violated liberty, which includes the right to “establish a home and bring

up children.”® Two years later, in Pierce v. Society of the Sisters (1925), the Court found that an Oregon law
requiring parents to send their children to public schools “unreasonably interfere[d] with the liberty of parents
and guardians to direct the upbringing and education of children under their control.””

After Roe and Casey:

Roe and Casey cited Meyer and Pierce to show that liberty protects decisions that relate to childrearing
from unwarranted government interference, as do other Supreme Court opinions recognizing the right to
contraception, private sexual conduct, and marriage (including, extensively, Obergefell v. Hodges). Later
opinions group Roe and Casey together with early cases on family rights, stressing that the right to decide
whether to bear a child is contiguous with the right to decide how to rear a child.

Cases dealing with parental rights after Roe in turn cite the decision as a foundational assertion that liberty
protects family life. Moore v. City of East Cleveland (1977) for example, cited Roe in striking down an
ordinance that restricted house occupancy to members of a single family, which prohibited a homeowner
from living with her son and two grandsons.® By 1996, the line of liberty cases protecting family rights was
strong enough for Justice Ruth Bader Ginsburg to observe that “although [past cases] yielded divided
opinions, the Court was unanimously of the view that ‘the interest of parents in their relationship with their
children is sufficiently fundamental to come within the finite class of liberty interests protected by the
Fourteenth Amendment.””®
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CONTRACEPTION

Before Koe and Casey-

The Supreme Court first held that the Constitution protects the right to use contraception in Griswold v.
Connecticut (1965), eight years before it decided Roe. Griswold, which resolved a challenge brought by
married couples, held that this protection came from a privacy right that lived in many parts of the
Constitution, including the First, Third, Fourth, Fifth, Ninth, and Fourteenth Amendments. The Court
wrote that “specific guarantees in the Bill of Rights have penumbras, formed from emanations from those
guarantees that help give them life and substance,” but did not explicitly include reference to liberty as
established by the Fourteenth Amendment.1°

The next Supreme Court case regarding contraception was Eisenstadt v. Baird (1972). Eisenstadt extended the
right to use contraception to single people, using an equal protection analysis based on Griswold. Roe, decided
the following year, cited both of these contraception cases to support its finding that Fourteenth Amendment
liberty protects “marital, familial, and sexual privacy.”!! Roe positioned the Supreme Court to more explicitly
analyze why the Constitution necessarily protects the right to contraception.

After Roe and Casey:

Roe moved beyond the earlier contraception cases by providing a firmer, clearer grounding for the source of
the right to make reproductive choices, and tying it to related liberty rights. Roe’s effect was evident in the
third, and final, major Supreme Court case dealing with the constitutional right to contraception, Carey v.
Population Services (1977), which struck down a New York law that prohibited the sale of all birth control to
minors under 16 years old, required a licensed pharmacist to sell non-prescription contraceptives to people
over 16, and prohibited all advertising and display of birth control. Carey cited Roe and its analysis

of how Fourteenth Amendment liberty protects privacy, which includes a panoply of decisions that
individuals must be free to make without unjustified government interference.’? Its discussion of the right

to liberty and its implications was robust, and bolstered by Roe’s analysis of why rights that fall under its
rubric are fundamental.
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MARRIAGE

Before Koe and Casey:

Like the right to abortion, the right to marriage does not appear in the Constitution’s text, meaning that
protections for marriage must sit within a broader constitutional provision. While the Supreme Court first
recognized the constitutional right to marry six years before recognizing the right to abortion, Roe and its
progeny have played a critical role in cementing and advancing constitutional jurisprudence in this area.

For example, the Supreme Court recognized that the Constitution’s liberty clause encompasses the right to
marry in Loving v. Virginia (1967), which struck down a Virginia state law prohibiting interracial marriage.
Explaining why liberty must protect marriage, the Court wrote “the freedom to marry has long been recognized
as one of the vital personal rights essential to the orderly pursuit of happiness by free men.”!® The bulk of the
opinion, however, analyzed the equal protection clause and its prohibition on racial discrimination. The short
discussion of liberty served to drive home the Court’s equal protection holding that the right to marriage cannot
be restricted in racially discriminatory ways. The Court’s brevity reflected a less-than-solid framework for
analyzing liberty rights — something that Roe would later provide.

After Roe and Casey:

Roe, decided six years later, cited Loving for its recognition that personal liberty protects zones of private life
against government intrusion. Casey (1992) similarly cited Loving, expressly noting that while marriage is not
mentioned in the Bill of Rights, and interracial marriage had been illegal in the 19" century, it is an aspect of
liberty that the Constitution rightly protects.

In turn, later cases extending the right to marriage cited Roe, Casey, and decisions citing those decisions
to define liberty. One such case was Zablocki v. Redhail, a 1978 Supreme Court opinion finding
unconstitutional a Wisconsin state law requiring residents who had child support obligations to obtain
court approval before marrying. The Supreme Court observed that “[ilt is not surprising that the decision
to marry has been placed on the same level of importance as decisions relating to procreation, childbirth,
child rearing, and family relationships.”!®

In 2013 and 2015, the Supreme Court drew on its line of liberty decisions to strike down same-sex marriage
bans, first federally and then in the states. Obergefell v. Hodges—the second of the two watershed opinions—
cited cases that protect the panoply of liberty rights, many of which cite or are cited by Roe and Casey, and
emphatically reaffirmed that “[llike choices concerning contraception, family relationships, procreation, and
childrearing, all of which are protected by the Constitution, decisions concerning marriage are among the most
intimate that an individual can make.” When compared to the Court’s brief reference to the “orderly pursuit

of happiness” in Loving, this language shows how far liberty doctrine advanced after Roe and Casey helped
articulate its reach.
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RIGHTS ROOTED IN
ROE AND CASEY

WHICH ARE POISED
FOR DEVELOPMENT

At least one type of liberty right — the right to engage
in private, consensual sexual activity - had not been
recognized before Roe and Casey, and owes its
existence to the Court’s reasoning in those cases.
Additional rights only minimally developed before
Roe and Casey are poised for development based
on liberty doctrine’s strong foundations; these
include the right to procreate, bodily integrity rights,
and the right to medical decision-making.
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SEXUAL RIGHTS

Sexual rights are a component of liberty that relies strongly on earlier cases establishing the right to abortion.
The Supreme Court recognized the right to engage in private, consensual sexual activity with the partner of
one’s choice in Lawrence v. Texas (2003), a landmark case that struck down a Texas state law criminalizing
intimate sexual conduct between same-sex partners. The opinion in Lawrence included an extensive
discussion of Casey, identifying it as one of two cases that compelled the Court to overrule Bowers v. Hardwick,
an earlier case in which the court had refused to find that liberty protects private same-sex intimacy.!®
Lawrence unpacked Casey’s analysis of “constitutional protection [for] personal decisions relating to marriage,
procreation, contraception, family relationships, childrearing, and education,” tracing them back to Roe, and
concluding that the right to liberty articulated in Casey necessarily protected same-sex intimate conduct,
along with private sexual activity more broadly. Lawrence endorsed Casey’s general approach to defining
liberty rights, quoting its language on the importance of autonomy, dignity, and the freedom to make personal
decisions without government interference.
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PROCREATION

Liberty doesn’t just protect the right to prevent pregnancy and childbirth—it also protects the right to have
children, or procreate, free from unwarranted government interference. Skinner v. Oklahoma (1942) was

an early case assessing the constitutionality of a state law that required “habitual criminals” to be sterilized
under compulsion of the penal system. The Supreme Court majority wrote that a person who was involuntarily
sterilized would be” forever deprived of a basic liberty,” but struck down the law on equal protection grounds,
since it only applied to a subset of defendants and the state had failed to justify the distinction.’” Given that any
form of forced sterilization should be constitutionally repugnant, a concurring justice would have found that the
law violated a person’s right to liberty as guaranteed by the Fourteenth Amendment. However, 30 years before
Roe, a robust liberty doctrine protecting personal decisions like childbearing did not yet exist.

Both Roe and Casey cited Skinner when discussing the contours of personal liberty rights, helping cement
the right to procreate within the realm of protected conduct. After Roe, in Cleveland Board of Education v.
LaFleur (1974), the Supreme Court struck down a collection of school policies that required pregnant
teachers to take unpaid leave starting up to five months before giving birth, and for three months after giving
birth. The Court cited Roe for its holding that personal choice in matters of family life is a liberty that the
Fourteenth Amendment protects.*®

While the decision in LaFleur sent favorable signals, the Supreme Court has not heard recent cases
involving the right to procreate, meaning that Roe and Casey remain central in establishing that it is
protected by liberty, along with the constellation of related rights in which it sits. As new legal disputes
arise around assisted reproductive technology (ART)—an emerging field that provides more options for
people to become parents with the help of medical technologies—federal and state courts are likely to
address the right to procreate more frequently. Any rollback of abortion rights would truncate the right to
procreate at a time of heightened relevance.
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BODILY INTEGRITY

Since before Roe, liberty has encompassed protections for bodily integrity. In Rochin v. California (1952), the
Supreme Court held that the right to liberty protected a criminal suspect against government action to jam a
tube down his throat, inject solution, and force vomiting in order to recover evidence of drug possession.
The Rochin majority wrote that while the due process clause did not spell out specifics, older cases made
clear that it protects “personal immunities” that “are so rooted in the traditions and conscience of our people
to be ranked as fundamental,” or are “implicit in our concept of ordered liberty.”1° The conduct in this case
“shock[ed] the conscience,” violating a substantive limit that the government could not overstep.

Although Rochin predated Roe, the Roe decision stopped short of discussing constitutional protections against
physical intrusion, instead focusing on private decision-making. Casey, citing Rochin, laid out more specifically
where abortion is located on the spectrum of protected liberty rights. It held that abortion sits at the
intersection of cases dealing with personal decisions and those that prohibit the government from interfering
with bodily integrity.

Since Casey, the Supreme Court has not decided cases that elaborate on the liberty right to bodily integrity.
Accordingly, while litigants have raised claims around issues including physical searches and forms of
punishment, it is unclear how the right to bodily integrity might constrain government action of those types.
Casey remains an authoritative case on this aspect of liberty, and any future developments should build on
its foundation.

Center for Reproductive Rights 17



1973 1390 1930 1992 1992 1397

Roe v. Wade Washington v. Cruzan v. Director  Riggins v. Nevada Planned Washington v.
Harper of Missouri Parenthood v. Glucksburg
Department of Casey
Health

MEDICAL DECISION-MAKING

Two years before Casey, the Supreme Court decided a pair of cases recognizing that the right to refuse medical
treatment is among the liberty rights that the Fourteenth Amendment protects. Washington v. Harper (1990)
was a challenge to a Washington state prison policy that allowed prisoners to be treated with anti-psychotic
drugs against their consent. While recognizing that liberty protects the right to refuse the administration

of medication, the Court upheld the policy given the competing state interest in penal administration.?° In
Cruzan v. Director of Missouri Department of Health (1990)—a case involving a request by the parents of

a permanently comatose woman to terminate nutrition and hydration, which would lead to her death - the
majority recognized more broadly that liberty protects the right to refuse unwanted medical treatment, and
assumed that a competent person had the right to refuse even lifesaving treatment.?! However, it held that a
state’s interest in protecting life allowed it to prevent family members from refusing treatment on behalf of a
comatose patient who had not clearly expressed her wishes.

In the same term that it decided Casey, the Supreme Court decided Riggins v. Nevada (1992), holding that
the liberty right of a pre-trial detainee to refuse medication was violated when administrators forced him to take
anti-psychotic drugs before his trial without considering less intrusive alternatives. Casey cited all three cases
to assert that liberty protects the right to direct or refuse medical treatment, which is inherently linked to the
right to access abortion. It recognized, as the common premise, that governmental interests in protecting life
cannot override individual liberty claims regarding autonomy in medical decision-making.

Five years later, in Washington v. Glucksburg (1997), the Court was faced with the question of whether liberty
also protects the right of terminally ill patients to access medical assistance in ending their lives, something
the state of Oregon had banned. In a majority opinion that closely analyzed Casey, Justice William Rehnquist
noted that liberty protects choices rooted in autonomy and dignity, along with rights that relate to personal
decision-making. However, Justice Rehnquist wrote that courts must separately and specifically analyze each
proposed liberty right, placing heavy weight on history and tradition—neither of which revealed support for
medically assisted termination of life. Accordingly, even under Casey, liberty could not be read to invalidate the
Oregon law.

Several justices wrote separate concurrences, including Justice David Souter who relying partly on Casey
would have held that liberty included the right of competent, terminally ill patients to end their lives with
assistance; however, he believed that the state’s countervailing interests justified the existing Oregon law, at
least under the circumstances and given the lack of research on how patients would respond. In short,
while the Supreme Court has not recognized a liberty right to end one’s life with medical assistance, Roe
and Casey provide the doctrinal framework for courts to assess when government policies or actions rise to
the level of unnecessary infringement on personal decision-making around issues related to private life,
medical and otherwise.
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CONCLUSION

This overview only considers Supreme Court cases.
Many more cases in the lower federal courts have
relied on the liberty doctrine that runs through Roe
and Casey. If Roe and Casey were to be weakened
or overturned, every case that adopted a capacious
view of liberty to assert that the Constitution protects
private choices and bodily integrity would be
correspondingly weakened. Such an outcome would
stymie the judicial approach to defining liberty—best
expressed in Obergefell—that reads the Constitution
to protect contemporary norms and practices that
evolve, while rejecting the idea that rights can only
be defined by looking backwards to a time when
they were less inclusive. It is critical for debates
about the future of constitutional jurisprudence to
address abortion rights in context, instead of as a
stand-alone issue on which judicial nominations or
elections should turn. Any erosion of our right to
liberty would mean losing much more than the right
to abortion.

Center for Reproductive Rights

19






ENDNOTES

O 00 N O O &~ W N =

NN = = = = = = e e e
— O O 00 N O O b W N~ O

“[No person shall....] be deprived of life, liberty, or property, without due process of law.” U.S. Const. amend V.
“No state shall . . . deprive any person of life, liberty, or property, without due process of law.” U.S. Const. amend XIV sec. 1.
Washington v. Glucksberg, 521 U.S. 702, 720 (1997).

Obergefell v. Hodges, 135 S. Ct. 2584, 2598 (2015).

Id. at 2602.

Meyer v. Nebraska, 262 U.S. 390, 399 (1923).

Pierce v. Soc'y of the Sisters of the Holy Names of Jesus & Mary, 268 U.S. 510 (1925).

Moore v. City of East Cleveland, 431 U.S. 494 (1977).

M.L.B.v. S.L.J.,519 U.S. 102 (1996).

Griswold v. Connecticut, 381 U.S. 479, 484 (1965).

Roe v. Wade, 410 U.S. 113, 129 (1973).

Carey v. Population Servs., Int’l, 431 U.S. 678, 684 (1977).

Loving v. Virginia, 388 U.S. 1, 12, 87 S. Ct. 1817, 1824, 18 L. Ed. 2d 1010 (1967).

Planned Parenthood of Se. Pennsylvania v. Casey, 505 U.S. 833, 848 (1992).

Zablocki v. Redhail, 434 U.S. 374, 386, 98 S. Ct. 673, 681, 54 L. Ed. 2d 618 (1978).

The other case was Romer v. Evans, 517 U.S. 620 (1996), an equal protection case dealing with discrimination against gay people.

Skinner v. State of Okl. ex rel. Williamson, 316 U.S. 535, 541 (1942).
Cleveland Bd. of Educ. v. LaFleur, 414 U.S. 632, 639 (1974).

Rochin v. California, 342 U.S. 165, 169 (1952).

Washington v. Harper, 494 U.S. 210, 221-25 (1990).

Cruzan by Cruzan v. Dir., Missouri Dep’t of Health, 497 U.S. 261, 279 (1990).

Center for Reproductive Rights

21



NOTES






ReproductiveRights.org

CENTER

FUR 199 Water Street, 22nd Floor
New York, New York 10038
REPRUDUGTIVE Tel +1 917 637 3600 Fax +1 917

| RIGHTS 6373666

ReproductiveRights.org



TN Ta Vel ThAa Trmmmn Aadnmainiatratianm rmanta +a Aamanmaar Adaatavra A timmraandAaniad AnA saathiaal Tha \WWanhinatanm Naat

l#.The Washington Post

Opinions

The Trump administration wants to censor doctors. It’s
unprecedented — and unethical.

By Leana Wen
February 28 at 11:41 AM

Leana Wen is a physician and president of the Planned Parenthood Federation of America.

The Trump-Pence administration just made an unprecedented move to implement an unethical “gag” rule,
prohibiting doctors and nurses from providing millions of patients with full information about their health-
care options. This is a serious threat to the deep trust between health-care providers and our patients, and an

attack on access to health care for those who need it most.

As a physician, I know my obligation is always first and foremost to my patients. My patients trust me to be
honest, open and truthful with them. Our relationship relies on the understanding that I will provide the
accurate, science-based and comprehensive information they need to make difficult decisions that will affect
their health. Health care is personal and often deeply emotional. When patients feel judged, ignored or misled,
they may shut down. They may stop seeking health care altogether, or they may hide their symptoms or habits,

preventing their provider from being able to treat them fully and effectively.

The Title X gag rule interferes with the sacred physician-patient relationship by censoring doctors, nurses and
other health-care providers who participate in Title X, our nation’s dedicated program for affordable birth
control and reproductive health care. The rule essentially gags us by forcing doctors to choose between
providing information to women and families about how and where they can access abortion care and receiving
funding through Title X. This is a direct interference with the practice of medicine and with doctors’ ethical

obligation to our patients.

Not only does this rule severely undermine patients’ rights to know what care is available to them and how to
receive it, it also goes against the core values of the medical profession. The American Medical Association’s
Code of Medical Ethics states that “withholding information without the patient’s knowledge or consent is
ethically unacceptable.” This gag rule violates the trusting bond between doctors and patients and it
compromises the oath we took to serve our patients and help them make the best decisions for their own
health. More than 100 physician groups, nursing associations and public-health organizations have spoken up

in opposition to the Title X gag rule.

Title X enables 4 million low-income women and families to receive access to birth control, breast and cervical
cancer screenings, sexually transmitted infection testing and treatment, and other preventive care. If you have
ever received free or reduced-cost birth control or a Pap test, it may have been thanks to the Title X program.

Title X i is crltlcal to improving health outcomes in communities that already face the greatest barriers to care.
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Recognized as one of the most successful public-health initiatives in history, Title X has been essential to

reducing sexually transmitted infection (STT) rates and unintended pregnancies.

For many patients, their visit to Planned Parenthood or another Title X provider is their sole source of health
care; in many parts of the country, Planned Parenthood is the sole Title X provider. In Wisconsin, Planned
Parenthood health centers served about 80 percent of Title X patients in 2017 and were the only Title X
provider in seven counties. In California alone, we serve 700,000 people through Title X health centers. In
Ohio, Planned Parenthood is the only Title X provider in nine counties. By drastically altering Title X, millions

of patients may be left with nowhere to turn for basic health care.

This rule has nothing to do with medicine and everything to do with politics. It is one more example of a
discriminatory policy from the Trump-Pence administration that hurts those who are most vulnerable: If
you’re wealthy with private insurance, you can find a way to get accurate and comprehensive information about
your options. But if you're struggling to make ends meet, you will be forced to receive inaccurate, misleading
information from your doctor. And because Title X primarily serves patients who are people of color, Hispanic

or Latino, the gag rule adds yet another layer of discrimination that will perpetuate health disparities and racial

inequity.

Because we are committed to providing patients with compassionate, judgment-free and comprehensive care,
Planned Parenthood cannot continue participating in Title X under the gag rule. We will never force our
doctors and nurses to compromise their ethics. We will never let politicians censor our health-care providers
and erode the trust our patients have placed in us to provide them with compassionate, judgment-free and

comprehensive care.

This rule does not affect only Planned Parenthood. Other providers will also be forced out of participating in
Title X, which means patients will go without access to care. Title X is lauded as one of the most successful
public-health programs that has reduced unintended pregnancies and STI rates. The gag rule will have

widespread consequences on patient rights, access to health care and public-health outcomes.

We have to stop treating reproductive health as if it were different from other kinds of health care.

Reproductive health care is health care.

Politicians have no role in the exam room, whether patients are seeking reproductive care or any other kind of
treatment. As a doctor, it’s my job to provide evidence-based, full and accurate information to my patients.

Politicians who truly care about their constituents’ health should let doctors and nurses care for our patients.
Read more:

Kathleen Sebelius: Low-income women'’s access to contraception is under attack

Melvine P. Ouyo: I've witnessed the devastating effects of Trump’s global gag rule. Congress must act.

Letters: The troublesome war on birth control
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