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INTRODUCTION

1. Plaintiff Adree Edmo is currently incarcerated by the Idaho Department of
Corrections (“IDOC”) in Idaho State Correctional Institution in Kuna, Idaho. Ms. Edmo has
been incarcerated since April 2012. Ms. Edmo is a transgender woman—an individual whose
gender identity (female) is different from the male gender assigned to her at birth.! Ms. Edmo
has been diagnosed by IDOC with gender dysphoria (previously known as Gender Identity
Disorder), a serious medical condition characterized by strong cross-gender identification, and
strong and persistent discomfort about one’s assigned sex. As a result of gender dysphoria, Ms.
Edmo experiences severe dysphoria and distress resulting from the incongruence between her
male physical features and her female gender identity. She requires medically necessary care to
treat gender dysphoria.

2. The most common forms of treatment for gender dysphoria are counseling, the
“real-life” experience of living full-time within the desired gender, hormonal therapy, and gender
confirmation surgeries that conform primary or secondary sex characteristics with gender
identity. Because gender dysphoria is not a mental disorder, counseling is aimed at providing
coping mechanisms to deal with the discrimination and bias that transgender people typically
experience from other people or institutions.

3. Prior to being incarcerated, Ms. Edmo lived full-time as a woman. Ms. Edmo is
Native American and her Tribe recognizes that some individuals are Two-Spirit, a Native
American concept encompassing cross-gender identifying and gender nonconforming
individuals.

4. After she was diagnosed with gender dysphoria by IDOC, Ms. Edmo sought
appropriate medical treatment, including access to feminizing hormones, evaluation for gender

confirmation surgery,? and the ability to live as a woman while incarcerated. However,

L At birth, infants are classified as male or female based on a visual observation of their external
genitalia. This classification becomes the person’s “sex assigned at birth,” but may not be the
same as the person’s sex/gender identity.

2 This is also sometimes referred to as “sex reassignment surgery.”
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Defendants have refused to allow Plaintiff to access such medically necessary treatment, and
instead have repeatedly punished Plaintiff for expressing her gender identity, including
subjecting her to solitary confinement.

5. Defendants’ denial of necessary medical treatment as well as discipline and
punishment of Ms. Edmo for expressing her gender identity have caused grave and unnecessary
suffering and harm to Ms. Edmo, including two attempted self-castrations.

6. Defendants’ discipline and punishment of Ms. Edmo for expressing her gender
identity has also negatively affected her eligibility for parole.

7. Defendants’ actions violate the Eight Amendment to the U.S. Constitution’s
prohibition on cruel and unusual punishment by denying Ms. Edmo necessary medical treatment
and failing to protect her from harm; the Fourteenth Amendment to the U.S. Constitution’s
guarantee of equal protection by discriminating against her based on sex, sex stereotyping,
and/or gender identity as well as based on the diagnosis of gender dysphoria; the Americans
with Disabilities Act and Section 504 Rehabilitation Act by discriminating against her in
provision of medical treatment and participation in programs and services; the non-
discrimination provision of the Affordable Care Act by discriminating based on sex, sex
stereotyping, and/or gender identity; and Idaho tort law by negligently failing to provide Ms.
Edmo treatment.

8. Ms. Edmo seeks injunctive and declaratory relief and damages to remediate
Defendants’ violations of her rights.

JURISDICTION AND VENUE

Q. Plaintiff brings this suit pursuant to 42 U.S.C. § 1983, the Eighth and Fourteenth
Amendments of the United States Constitution, the Americans with Disabilities Act, 42 U.S.C. §
12101 et seq., Section 504 of the Rehabilitation Act of 1973, 29 U.SC. § 7944, and Section 1557
of the Affordable Care Act, 42 U.S.C. 8 18116 . This Court has jurisdiction over this action
pursuant to 28 U.S.C. 88 1331 and 1343 and supplemental jurisdiction over Plaintiff’s related

state law negligence claim because it arises out of the same actions and omissions. Plaintiff
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seeks declaratory and injunctive relief and damages for Defendants’ violation of Plaintiff’s civil
rights.

10. Venue is appropriate in the District of Idaho pursuant to 28 U.S.C. § 1391(b)(2)
because the events giving rise to the claim occurred in this District.

11. Plaintiff has exhausted all administrative remedies with respect to the claims
contained herein. A copy of Plaintiff’s “Notice of Claim” is attached as Exhibit A to the
Complaint. Copies of Plaintiff’s IDOC grievances and appeals that are in her possession, as they
relate to these claims, are attached as Exhibit B to the Complaint. Any further IDOC grievances
deemed to contain complaints similar to those Plaintiff has already grieved are returned to
Plaintiff and not allowed any further process.

PARTIES

12. Plaintiff ADREE EDMO is 31 years old and a United States citizen and member
of the Shoshone-Bannock Tribe. She is currently housed at Idaho State Correctional Institution
(“ISCI”) in Kuna, Idaho. Plaintiff has been incarcerated in the custody of IDOC since April
2012.

13. Defendant IDAHO DEPARTMENT OF CORRECTION (“IDOC”) is the State
agency responsible for incarceration of adult inmates sentenced by the courts. IDOC operates
nine adult correctional facilities in Idaho, including ISCI where Plaintiff is housed.

14. Defendant HENRY ATENCIO is the current Director of the Idaho Department of
Correction.® As Director, Defendant Atencio is the highest-level official in IDOC and is
responsible for administering and overseeing the operations of IDOC, including the policies,
procedures, and practices followed by IDOC, its contractors, employees, and agents. On
information and belief, Defendant Atencio is also the final reviewer for treatment decisions by

IDOC’s Management and Treatment Committee. Mr. Atencio is sued in his official capacity.

3 Plaintiff originally named Kevin Kempf, who was then Director of IDOC. Since Plaintiff filed
her suit, Mr. Atencio has been appointed Director and is automatically substituted as party in his
official capacity. Fed. R. Civ. P. 25(d).
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15. Defendant JEFF ZMUDA is the current Deputy Director of the Idaho Department
of Correction. As Deputy Director, Defendant Zmuda is a member of IDOC’s executive
leadership team, and is specifically charged by IDOC policy to oversee implementation of health
care services and treatment in IDOC including the development and implementation of standard
operating procedures to effectuate health care delivery. Mr. Zmuda is sued in his official
capacity.

16. Defendant HOWARD KEITH YORDY is and was at times relevant to the actions
and omissions described herein, the Warden of ISCI where Plaintiff was housed. As Warden,
Defendant Yordy is responsible for oversight of operations at ISCI, implementation of IDOC
policies and procedures, staff training, welfare of inmates housed at the ISCI, and the supervisor
of all other individual Defendants employed at ISCI. Defendant Yordy was a member of the
Management and Treatment Committee for Plaintiff. Defendant Yordy also directly participated
in review and denials of Plaintiff’s requests for appropriate treatment for gender dysphoria,
including implementing de facto policies regarding “feminine” appearance. Mr. Yordy is sued in
his official and individual capacities.

17. Defendant CORIZON INCORPORATED (“CORIZON?) is a private for-profit
corporation contracted to provide healthcare, including medical and mental health treatment
services, to inmates in the custody of IDOC, including inmates at ISCI where Plaintiff is housed.
As IDOC’s contract medical provider, Corizon is responsible for ensuring that proper medical,
dental, psychiatric and psychological services, and treatment are provided to inmates
incarcerated under IDOC’s jurisdiction.

18. Defendant SCOTT ELIASON, M.D., was at all times relevant to the actions and
omissions described herein the Regional Psychiatric Director for Corizon and a psychiatrist
engaged to provide medical services at ISCI. Defendant Eliason is a direct medical provider to
Plaintiff, is a member of the Management and Treatment Committee for Plaintiff, and directly
participated in decisions to deny Plaintiff adequate and necessary medical treatment for gender

dysphoria.
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19. Defendant MURRAY YOUNG was at all times relevant to the actions and
omissions described herein the Regional Medical Director for Corizon. Defendant Young also
directly participated in treatment decisions for Plaintiff.

20. Defendant RICHARD CRAIG was the Chief Psychologist at ISCI until
approximately the end of 2016, and engaged to provide medical services to inmates housed
therein. Defendant Craig was a member of the Management and Treatment Committee for
Plaintiff.

21. Defendant RONA SIEGERT was at all times relevant to the actions and
omissions described herein the Health Services Director at ISCI and engaged to provide medical
services to inmates housed therein. Defendant Siegert was a member of the Management and
Treatment Committee for Plaintiff.

22. Defendant CATHERINE WHINNERY was at all times relevant to the actions and
omissions described herein a medical provider engaged to provide medical services at ISCI.
Defendant Whinnery is a direct medical provider to Plaintiff and directly participated in the
denial of adequate and necessary medical treatment to Plaintiff for gender dysphoria.

23. DOES 1-10 (“Custody Does”) are additional custody supervisors and officers who
were at all times relevant to the actions and omissions described herein employed at ISCI, and
responsible for implementation of IDOC policies and procedures, and the welfare of inmates
including Plaintiff. Custody Does supervised and/or participated in the disciplinary actions and
denial of Plaintiff’s requests complained of herein. At the present time, the identities of Custody
Does are unknown and not discoverable to Plaintiff without the relevant documents for her
custody file, to which she does not presently have access. Plaintiff will substitute the true names
of Custody Does when Plaintiff is able to ascertain their identities through discovery.

24. Does 10-15 (“Health Care Does”) are additional medical providers and staff who
were at all times relevant to the actions and omissions described herein engaged to provide
medical services at ISCI, and who were responsible for ensuring provision of appropriate

medical care to Plaintiff and/or participated in the denial of adequate and necessary medical
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treatment to Plaintiff for gender dysphoria. At the present time, the identities of Health Care
Does are unknown and not discoverable to Plaintiff without discovery. Plaintiff will substitute
the true names of Health Care Does when Plaintiff is able to ascertain their identities through
discovery.
25. At all times relevant herein, each Defendant was acting in the course and scope of
his or her employment and under color of state law.
FACTUAL ALLEGATIONS

Gender Dysphoria is Recognized as a Serious Medical Condition Requiring Treatment

26. Gender Dysphoria is a diagnosable and treatable condition recognized by the
American Psychiatric Association and included in the Diagnostic and Statistical Manual of
Mental Disorders, Fifth Edition (“DSM-V”), as well as the International Classification of
Diseases-10 (World Health Organization).

27. Gender dysphoria is not a mental illness or disorder. Rather, “gender dysphoria”
is a diagnostic term that refers to clinically significant distress associated with an incongruence
or mismatch between a person’s gender identity and assigned sex. When gender dysphoria is
severe, it can result in a person’s inability to function in everyday life. Gender dysphoria is
highly treatable. Indeed, with appropriate treatment, individuals with gender dysphoria can be
fully cured of all symptoms. When not properly treated, however, gender dysphoria is often
associated with dangerous related conditions such as depression, substance abuse, self-
mutilation, suicidal ideations, and suicide. Without treatment, the path for those suffering from
gender dysphoria can be torturous, as evidenced by alarmingly high suicide attempt rates: 40
percent of persons identifying as transgender attempt suicide, nearly 9 times the national average
of 4.6 percent, according to the 2015 National Transgender Discrimination Survey.* Plaintiff’s

history reflects such effects resulting from inadequate treatment: she has repeatedly experienced

4 Available at
http://www.transequality.org/sites/default/files/docs/usts/USTS%20Full%20Report%20-
%20FINAL%201.6.17.pdf
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suicidal ideation and has engaged in dangerous attempts to self-harm and self-castrate as a
response to her despair over her inability to access necessary treatment for her gender dysphoria.

28. The World Professional Association for Transgender Health (“WPATH?”) is the
leading international organization focused on transgender health care. WPATH has more than
1,000 members throughout the world consisting of physicians, psychiatrists, psychologists, social
workers, surgeons, and other health professionals who specialize in the diagnosis and treatment
of gender dysphoria. WPATH publishes the Standards of Care for the Health of Transsexual,
Transgender, and Gender Nonconforming People (“Standards of Care”). The Standards of Care
were first developed in 1979. The current version of the Standards of Care, Version 7,° was
published in September 2011 following a five-year process in which eighteen gender dysphoria
specialists submitted peer-reviewed papers to help identify the most effective treatments for
gender dysphoria. WPATH’s Standards of Care are the prevailing standards of care used by
mental health providers and medical professionals treating gender dysphoria.

Just as With Other Medical Conditions, People with Gender Dysphoria Must Be Able to

Access Treatment Determined to Be Medically Necessary, Including Gender

Confirmation Surgery

29. IDOC Policy 401, “Clinical Services and Treatment,” states that it is IDOC’s
policy to provide “proper medical, dental, psychiatric and psychological services, and treatment”
to inmates.

30. IDOC Standard Operating Procedure 401.06.03.001, “Access to Care,” states that
the purpose of the procedure is “to ensure that offenders have unimpeded access to healthcare
services to meet their serious medical, dental and mental health needs.” It further explains that
“The IDOC provides healthcare to offenders during incarceration that focuses on prevention and

maintenance of the offender’s health status.”

® Available at
https://s3.amazonaws.com/amo_hub_content/Association140/files/Standards%200f%20Care%?20
V7%20-%202011%20WPATH%20(2)(1).pdf
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31. The goals of medical treatments for gender dysphoria, as stated in the Standards
of Care, are (1) to alleviate clinically significant distress and impairment of functioning
associated with gender dysphoria, and (2) to maximize overall psychological well-being.

32, As recognized by both the DSM-V and the Standards of Care, people with gender
dysphoria who do not receive appropriate medical treatment are at risk of depression, anxiety,
suicide, and genital self-harm, including attempts to perform auto-castration or auto-penectomy
that can lead to serious and life-threatening injuries.

33. The Standards of Care set forth treatment options for gender dysphoria including:
changes in gender expression and role (which may involve living part time or full time in another
gender role, consistent with one’s gender identity); hormone therapy to feminize or masculinize
the body; surgery to change primary and/or secondary sex characteristics (e.g. breasts/chest,
external and/or internal genitalia, facial features, body contouring); and psychotherapy
addressing the negative impact of gender dysphoria and stigma on mental health, alleviating
internalized transphobia, enhancing social and peer support, improving body image, or
promoting resilience.

34. After a diagnosis of gender dysphoria is made, the Standards of Care require that
a competent medical professional with knowledge and expertise in gender dysphoria evaluate a
patient for appropriate and necessary treatment options. This medical treatment not only
improves a patient’s quality of life, but also limits the development of mental health issues which
often accompany lack of treatment.

35. The Standards of Care also make clear that gender confirmation surgery is not an
“elective procedure.” Gender confirmation surgery is an “essential and medically necessary”
treatment to alleviate gender dysphoria in some cases. Hormone therapy alone for those
individuals is not sufficient.

36. In promulgating the Standards of Care, the WPATH specifies that they “apply to
all transsexual, transgender, and gender nonconforming people, irrespective of housing situation,

including in institutional environments such as prisons. The Standards of Care state that “[a]ll
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elements of assessment and treatment as described in the SOC can be provided to people living
in institutions... If the in-house expertise of health professionals in the direct or indirect employ
of the institution does not exist to assess and/or treat people with gender dysphoria, it is
appropriate to obtain outside consultation from professionals who are knowledgeable about this
specialized area of health care.”

Defendants’ Failure to Provide Necessary Treatment and Discrimination Against Plaintiff

37. Plaintiff was born on October 29, 1987, in Pocatello, Idaho and grew up in Tyhee,
Idaho. Plaintiff is a member of the Shoshone-Bannock Tribe.

38. Plaintiff’s Tribe recognizes individuals as Two-Spirit, a Native American concept
encompassing cross-gender identifying and gender nonconforming individuals.

39. From a young age, Plaintiff identified with her sisters and other female family
members, and would dress in women’s clothing. As a teenager, she identified as female and was
not comfortable in the male gender that was assigned to her at birth. At around age 18, Plaintiff
began living “part-time” as a woman, including wearing women’s clothing and make-up, and at
around age 20 began living full-time as a woman. Plaintiff identifies as Two-Spirit within her
Tribe.

40. Plaintiff began her current term of incarceration in April 2012. Soon thereafter, in
or around July 2012, Plaintiff was diagnosed with gender dysphoria by Dr. Lake, a doctor
treating her on behalf of IDOC.

41. IDOC Standard Operating Procedure 410.06.03.501 requires the “Management
and Treatment Committee” to create an individualized management and treatment program for
inmates with gender dysphoria. However, Defendants have repeatedly failed to provide Plaintiff
with individualized care.

42. On information and belief, Defendants’ failure to provide Plaintiff with
individualized care as required by IDOC policy reflects Defendants’ custom, practice, and/or de
facto policy of failing to provide necessary medical treatment for persons with gender dysphoria.

43. After IDOC’s own medical provider diagnosed Plaintiff with gender dysphoria,

THIRD AMENDED COMPLAINT 9-
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Plaintiff submitted numerous Corizon “Health Service Request” forms, and IDOC “Offender
Concerns” forms related to medical needs resulting from gender dysphoria. These included
requests for electrolysis for facial hair removal; medically appropriate doses of feminizing
hormones; evaluation for gender confirmation surgery; change of gender marker on her IDOC
identification card; female underwear; and the ability to purchase women’s cosmetics from
commissary that are available to female prisoners.

44, From 2012 through 2016, Defendants largely denied and/or ignored Plaintiff’s
requests. For example:

a. On or around December 3, 2012, Defendant Whinnery denied Plaintiff’s request
for an increased dosage of estrogen and recorded in Plaintiff’s medical record that
“policy is to maintain current doses” and informed Plaintiff that IDOC limits
estrogen dosages to 3 mg, regardless of inmates’ individual needs.

b. On or around October 16, 2013, Plaintiff requested a medical memo that would
allow her to possess gender-appropriate undergarments. This request was denied
without consideration of her individual needs or development of an individualized
treatment plan. Defendant Whinnery stated IDOC does not allow “female
panties” for male inmates.

c. On or around November 16, 2013, Plaintiff requested medication to decrease
facial hair. Defendant Young saw Plaintiff approximately one-and-a-half months
later and refused to discuss any changes to medications.

d. On or around December 16, 2013, during a medical appointment with Defendant
Young, Plaintiff again requested a medical memo that would allow her to possess
gender-appropriate undergarments. Defendant Young indicated that she had to
receive approval from security staff. On or around December 22, 2013, Defendant
Warden Carlin denied Plaintiff’s request.

e. Onoraround February 11, 2014, Plaintiff requested an appointment with a gender

dysphoria specialist and gender confirmation surgery. Health service
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Administrator Linda Gercke coordinate with Defendant Young and refused
Plaintiff’s request as “not medically necessary.”

f.  Onor around March 12, 2014, Defendant Yordy refused Plaintiff’s requests to
live in a manner consistent with her female gender because she is “housed within
a male prison.”

g. Onoraround July 3, 2014, during a medical appointment with Defendant
Whinnery, Plaintiff requested an evaluation for the medical necessity of gender
confirmation surgery. Defendant Whinnery refused and stated words to the effect
that “IDOC will not allow me to approve or recommend any medical treatment
regarding sex reassignment surgery without a court order.”

h. On or around September 20, 2014, Plaintiff requested to be seen by a qualified
gender identity evaluator, and her request was not answered.

i.  On oraround October 8, 2014, during a medical appointment with Defendant
Whinnery, Plaintiff again requested approval to purchase women’s underwear.
Defendant Whinnery refused citing IDOC policy not to issue a medical memo for
female underwear to inmates with gender dysphoria.

J. Onoraround January 8, 2015, during a medical appointment with Defendant
Whinnery, Plaintiff requested an evaluation for gender confirmation surgery.
Defendant Whinnery refused, saying this would not be provided without a court
order.

k. On or around April 20, 2016, Plaintiff was seen by Defendant Eliason and
requested gender confirmation surgery. Defendant Eliason told Plaintiff words to
the effect that “It would be a lot easier if you acted like a man, got out, and then
you could do anything you want.”

45, As a result of Defendants’ failure to adequately treat Plaintiff’s gender dysphoria,
Plaintiff experienced severe symptoms related to this condition, resulting in one suicide attempt

and two attempts to self-castrate. In February 2014, Plaintiff attempted suicide as a result of
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learning that Defendants were denying her treatment for gender dysphoria. On September 29,
2015, Plaintiff attempted to self-castrate by using a razor blade to cut her testicle. On December
31, 2016, Plaintiff used a razor blade to cut her scrotum, pulling out the entire right testicle.

46. In response to Plaintiff’s September 29, 2015 castration attempt, she was given
sutures to close the laceration, and then put on suicide watch for approximately 72 hours, and
then placed in the “Behavioral Housing Unit” at the prison without any further medical
treatment.

47. In response to Plaintiff’s December 31, 2016 castration attempt, she was
transported to an outside hospital and given surgery to repair her self-castration attempt.
Plaintiff was heavily medicated during her time at the outside hospital and is unaware if anyone
at that outside medical facility spoke with IDOC or Corizon staff about a medical option of
removing rather than repairing her testicle.

48. After this castration attempt, a clinician threatened Plaintiff that if she cut herself
again, she would be placed in a maximum security prison.

49. From 2012 until December 2016, Defendants refused to evaluate Plaintiff’s
requests for evaluation of the medically appropriate dose of feminizing hormones.

50. In or around December 2016, Defendants provided Plaintiff with one-time access
to an outside medical provider who evaluated her dosage of hormones and other medications
related to gender dysphoria. This medical doctor significantly raised Plaintiff’s dose of estradiol
and spironolactone, and additionally prescribed her progesterone. However, since that date,
Plaintiff has not had any follow-ups with this outside provider nor are any scheduled. Also since
that date, despite the substantial changes in medication, Plaintiff’s blood levels have not been
measured nor has there been other necessary monitoring of the effects of the medications, or
evaluation of whether she is now receiving appropriate dosages of the medications.

51. Moreover, during Plaintiffs’ December 2016 visit with the outside provider, when
Plaintiff sought to discuss the appropriateness of gender confirmation surgery, the outside

provider informed her that he was unable to discuss this with her because it was outside of his
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contract with IDOC.

52. Defendants’ refusal to provide Plaintiff with access to a qualified medical
provider with expertise in gender dysphoria to assess her need for gender confirmation surgery
reflects Defendants’ policy, procedure, custom, and/or practice of failing to provide adequate and
necessary medical treatment to persons with gender dysphoria.

53. IDOC Standard Operating Procedure 401.06.03.001, “Access to Care,” prohibits
“unreasonable barriers” to inmates’ access to healthcare services, including “[p]unishing
offenders for seeking care for their serious health needs” and directs that “non-health care
services staff (i.e. security staff) must not be allowed to approve or deny requests for healthcare
made by an offender. Non-healthcare services staff must forward requests for healthcare at the
facility for review and action if necessary.”

54. Throughout Plaintiff’s incarceration, Defendants have repeatedly disciplined and
punished her for expressing her gender identity in a manner that did not pose any legitimate
threat to the safety and security of the prison and that were related to gender dysphoria. For
example, Defendants issued “Disciplinary Offense Reports” (“DORs”) to Plaintiff for, inter alia:

a. “Destruction of Property under $25” for converting state-issued men’s underwear
into a style similar to women’s underwear to provide more support, for which
Plaintiff was charged to pay restitution;

b. “Disobedience to Orders” for wearing “eyeliner makeup,” resulting in
commissary restriction for 15 days;

c. “Possession of unauthorized property” for having “eyelash makeup with an
eyelash applicator,” resulting in commissary restriction;

d. “Disobedience to Orders” for “hair in a bun that was above ear line,” resulting in
5 days in disciplinary segregation;

e. “Disobedience to Orders” for “hair in a high pony tail styled in a feminine
fashion,” which was subsequently dismissed,;

f. “Disobedience to Orders” for a “feminine hairstyle,” resulting in 20 days

THIRD AMENDED COMPLAINT 13-
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commissary restriction and 20 days recreation restriction;

55. Makeup items from the IDOC commissary are available to female inmates.

56. Defendants’ discipline of Ms. Edmo for expressing her gender identity has also
resulted in her ineligibility for parole. Ms. Edmo was informed that she would no longer be
considered for early release because of her disciplinary record, a substantial portion of which is
comprised of Defendants’” punishment of her for expressing her gender identity. As a result, Ms.
Edmo has stopped being considered for parole and, on information and belief, will not
considered in the future.

CLAIMS FOR RELIEF
FIRST CLAIM FOR RELIEF

Failure to Provide Necessary Medical Treatment (8th Amendment; 42 U.S.C. § 1983)
Against ALL Defendants Except IDOC

57. Plaintiff repeats and re-alleges the allegations in all preceding paragraphs as if
fully set forth herein.

58. Plaintiff has been diagnosed with the serious medical condition of gender
dysphoria, which continues to cause Plaintiff serious mental distress and, without necessary
treatment, has resulted in serious physical harm to Plaintiff.

59. Defendants are responsible for providing adequate and necessary medical
treatment to Plaintiff, including treatment for persons diagnosed with gender dysphoria.

60. Defendants have failed to follow even IDOC’s own policies relating to Plaintiff’s
treatment. For example, Defendants failed to convene and/or conduct the necessary IDOC
Management and Treatment Committee meetings to meaningfully evaluate Plaintiff’s treatment
for gender dysphoria.

61. Defendants have failed to provide adequate and necessary treatment to Plaintiff
that is consistent with prevailing medical standards of care for gender dysphoria.

62. Defendants’ acts and/or omissions with respect to Plaintiff’s treatment reflect

Defendants’ policy, custom, practice and/or procedure of failing to provide adequate and

THIRD AMENDED COMPLAINT -14-
FOR DAMAGES



Case 1:17-cv-00151-BLW Document 172 Filed 01/31/19 Page 16 of 60

necessary medical treatment to inmates with gender dysphoria.

63. Each Defendant has been and remains deliberately indifferent to Plaintiff’s
medical need to be adequately treated for gender dysphoria, including but not limited to
evaluation for gender confirmation surgery by qualified medical personnel with expertise in the
diagnosis and treatment of gender dysphoria and provision of such surgery, if determined
appropriate, as well as other medical treatments and accommodations that would alleviate
Plaintiff’s serious medical symptoms. Each Defendant has known of Plaintiff’s serious medical
need for treatment for gender dysphoria and failed to take reasonable measures to address
Plaintiff’s continued pain and suffering resulting from her inadequately treated gender dysphoria.

64. Defendants’ continued denial of necessary medical treatment for gender
dysphoria is causing irreparable harm and unnecessary suffering to Plaintiff, including severe
anxiety and distress resulting in emotional, psychological, and physical harm.

65. Defendants’ failure to provide necessary medical treatment to Plaintiff violates
the Eighth Amendment to the U.S. Constitution.

66. As a direct and legal result of Defendants’ actions and omissions, Plaintiff has
suffered and continues to suffer damages including, without limitation, pain and suffering;
emotional, psychological, and physical distress; violation of dignity; and other pecuniary losses
not yet ascertained.

67. Individual Defendants and Corizon, by engaging in the aforementioned acts or
omissions and/or in ratifying such acts or omissions, engaged in willful, malicious, intentional,
and/or oppressive conduct, and/or acted with willful and conscious disregard of the rights,
welfare, and safety of Plaintiff, thereby justifying the award of punitive and exemplary damages
in an amount to be determined at trial.

1
1
1
1
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SECOND CLAIM FOR RELIEF

Violation of Equal Protection — Discrimination Based on Sex (14th Amendment; 42 U.S.C.
§ 1983)
Against ALL Defendants Except IDOC

68. Plaintiff repeats and re-alleges the allegations in all preceding paragraphs as if
fully set forth herein.

69. Under the Equal Protection Clause of the Fourteenth Amendment, discrimination
based on sex is presumptively unconstitutional and subject to heightened scrutiny.

70. Defendants have discriminated against Plaintiff based on her sex by failing to
provide adequate and necessary medical treatment for gender dysphoria and by disciplining her
based on Defendants’ sex-based stereotyping about the ways in which Plaintiff should appear,
act, and express herself based on her sex assigned at birth.

71. In particular, Defendants have withheld adequate medical care from Plaintiff
because she is transgender, because she is attempting to transition genders, and/or because of
their sex-based belief that people who are assigned the male sex at birth should not receive
medically necessary care that feminizes their bodies.

72. Defendants denied various requests and/or permitted the denial of requests by
Plaintiff for commissary products allowed to similarly situated female inmates, including but not
limited to women’s underwear and cosmetics. Defendants also disciplined Plaintiff for wearing
her hair in hairstyles deemed to be “feminine” that are allowed for similarly situated female
inmates.

73. Defendants also disciplined and/or permitted the discipline of Plaintiff for sex-
based behaviors because she is transgender, because she is attempting to transition genders,
and/or because of the sex-based belief that people who are assigned the male sex at birth should
display only stereotypically male characteristics, behaviors, or dress. Defendants thus treated
Plaintiff differently based on her sex and her perceived non-conformity with sex stereotypes,

including the expectation that a person’s gender must conform to the sex assigned at birth.
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74. Defendants’ treatment of Plaintiff is based on her sex assigned at birth and sex-
based stereotypes that Plaintiff should express herself in a manner that does not include wearing
of cosmetics, “feminine” hairstyles, women’s underwear, and other “feminine” behaviors and/or
expressions.

75. Defendants discriminated against Plaintiff because of sex, sex stereotyping,
and/or gender identity pursuant to official policies, procedures, customs and/or practices.

76. Defendants’ discriminatory treatment of Plaintiff because of sex, sex stereotyping,
and/or gender identity deprives Plaintiff of her right to equal protection of the laws guaranteed
by the Fourteenth Amendment to the United States Constitution.

77. Defendants’ discrimination against Plaintiff because of sex, sex stereotyping,
and/or gender identity is not substantially related to any important government interest, nor is it
even rationally related to any legitimate government interest. Defendants’ discrimination against
Plaintiff because of sex, sex stereotyping, and/or gender identity is also not reasonably related to
legitimate penological interests.

78. As a direct and legal result of Defendants’ actions and/or omissions, Plaintiff has
suffered and continues to suffer damages including, without limitation, pain and suffering;
emotional, psychological, and physical distress; violation of dignity; and other pecuniary losses
not yet ascertained.

79. Individual Defendants and Corizon, by engaging in the aforementioned acts
and/or omissions and/or in ratifying such acts or omissions, engaged in willful, malicious,
intentional, and/or oppressive conduct, and/or acted with willful and conscious disregard of the
rights, welfare, and safety of Plaintiff, thereby justifying the award of punitive and exemplary
damages in an amount to be determined at trial.
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111
111

THIRD AMENDED COMPLAINT 17-
FOR DAMAGES



Case 1:17-cv-00151-BLW Document 172 Filed 01/31/19 Page 19 of 60

THIRD CLAIM FOR RELIEF

Violation of Equal Protection — Discrimination Based on Diagnosis of Gender Dysphoria
(14th Amendment; 42 U.S.C. § 1983)
Against ALL Defendants Except IDOC

80. Plaintiff repeats and re-alleges the allegations in all preceding paragraphs as if
fully set forth herein.

81. IDOC policies require that prisoners with serious medical conditions be provided
with appropriate and necessary medical care. IDOC Policy 401, “Clinical Services and
Treatment,” states that it is IDOC’s policy to provide “proper medical, dental, psychiatric and
psychological services, and treatment” to inmates. IDOC Standard Operating Procedure
401.06.03.001, “Access to Care,” provides that “in a timely manner, an offender patient can be
seen by a clinician, be given a professional clinical judgment, and receive care that is ordered,”
and that healthcare for inmates focuses on “prevention and maintenance of the offender’s health
status.” The policy requires that “[u]pon identification of any medical or mental health need
requiring evaluation and/or intervention by a physician . . . or mental health professional,
arrangements must be made to provide timely examination, assessment, ,and/or treatment by
scheduling an appointment with the appropriate practitioner” IDOC Directive 401.06.03.035,
“Mental Health Care/Evaluation and Assessment,” provides that treatment needs be addressed as
soon as possible, and inmates who require acute mental health services beyond those available at
the prison will be transferred to an appropriate facility which may include a facility in the
community.

82. Defendants diagnose and treat similarly situated IDOC inmates with mental health
diagnoses and medical conditions other than gender dysphoria according to the IDOC policies,
including those described above, regardless of whether such diagnosis and/or treatments are not
common practices, or are unpopular treatments.

83. Defendants have failed, and continue to fail, to provide Plaintiff treatment

according to IDOC policies because of her diagnosis of gender dysphoria.
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84. By official policy, procedure, custom and/or practice, Defendants discriminate
against transgender inmates diagnosed with gender dysphoria, including Plaintiff, by providing
them with inferior medical care as compared to similarly situated inmates with medical and
mental conditions and/or diagnoses other than gender dysphoria.

85. Defendants’ discriminatory treatment of Plaintiff because of her diagnosis of
gender dysphoria deprives Plaintiff of her right to equal protection of the laws guaranteed by the
Fourteenth Amendment to the United States Constitution.

86. Defendants’ discrimination against Plaintiff based on her diagnosis of gender
dysphoria is not substantially related to any important government interest, nor is it even
rationally related to any legitimate government interest. Defendants’ discrimination against
Plaintiff based on her diagnosis of gender dysphoria is also not reasonably related to legitimate
penological interests.

87. As a direct and legal result of Defendants’ actions and omissions, Plaintiff has
suffered and continues to suffer damages including, without limitation, pain and suffering;
emotional, psychological, and physical distress; violation of dignity; and other pecuniary losses
not yet ascertained.

88. Individual Defendants and Corizon, by engaging in the aforementioned acts or
omissions and/or in ratifying such acts or omissions, engaged in willful, malicious, intentional,
and/or oppressive conduct, and/or acted with willful and conscious disregard of the rights,
welfare, and safety of Plaintiff, thereby justifying the award of punitive and exemplary damages
in an amount to be determined at trial.

FOURTH CLAIM FOR RELIEF

Discrimination on Basis of Disability (Americans with Disabilities Act, 42 U.S.C. § 12101
et seq., and Section 504 of the Rehabilitation Act, 29 U.S.C. § 794a)
Against Defendants IDOC and Corizon
89. Plaintiff repeats and re-alleges the allegations in all preceding paragraphs as if

fully set forth herein.
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90. Based on her diagnosis of gender dysphoria, Plaintiff suffers from a “disability”
within the meaning and scope of 42 U.S.C. 8 1202, which has been recognized and documented
by Defendants. Accordingly, Plaintiff is a member of the class of persons protected by the ADA
and Section 504 of the Rehabilitation Act, which make it unlawful for a public entity and entities
receiving federal funds to discriminate against an individual with a disability, or to deny the
benefits of the services, programs, or activities of a public entity or entity receiving federal funds
to a person with a disability.

91. Defendants discriminated against Plaintiff because of her disability and denied her
the benefits of public services, programs and activities as a result of her disability by, inter alia,
failing to provide adequate and necessary medical treatment; failing to provide proper and
reasonable training to custody and health staff in responding to persons with gender dysphoria;
and by disciplining Plaintiff for actions or behavior related to gender dysphoria and imposing
punishments depriving Plaintiff of programs and activities because of such actions or behavior in
a manner detrimental to her health.

92. Defendants’ acts and omissions violated the ADA and Section 504, which
prohibit discrimination on the basis of physical and mental disability, and protect persons such as
Plaintiff from the type of injuries and damages set forth herein.

93. Defendant IDOC is not entitled to immunity from suit under the Eleventh
Amendment for this cause of action.

94. As a direct and legal result of Defendants’ actions and omissions, Plaintiff has
suffered and continues to suffer damages including, without limitation, pain and suffering;
emotional, psychological, and physical distress; and other pecuniary losses not yet ascertained.

FIFTH CLAIM FOR RELIEF

Violation of Affordable Care Act (42 U.S.C. § 18116)
Against Defendants Atencio, Zmuda, and Yordy in their official capacities
95. Plaintiff repeats and re-alleges the allegations in all preceding paragraphs as if

fully set forth herein.
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96. Section 1557 of the Affordable Care Act, 42 U.S.C. § 18116, prohibits covered
entities from discriminating on the basis of sex for the purpose of providing health care services.

97. Covered entities include “any health program or activity, any part of which is
receiving Federal financial assistance.” IDOC is a covered entity subject to the ACA’s
nondiscrimination requirement.

98. As set forth above, Defendants have and continue to discriminate against Plaintiff
on the basis of sex when they deny her adequate and necessary medical treatment on the basis
that she is transgender, has been diagnosed with gender dysphoria, and is attempting to transition
genders.

99. As set forth above, Defendants have and continue to discriminate against Plaintiff
on the basis of sex when they deny her adequate and necessary medical treatment on the basis of
sex stereotyping and/or a belief that people who are assigned the male sex at birth should display
only stereotypically male characteristics, behaviors, and dress.

100. As a direct and legal result of Defendants’ actions and omissions, Plaintiff has
suffered and continues to suffer damages including, without limitation, pain and suffering;
emotional, psychological, and physical distress; violation of dignity; and other pecuniary losses
not yet ascertained.

SIXTH CLAIM FOR RELIEF

Negligence (Idaho State Law)
Against Defendants Atencio and Zmuda, in their official capacities; Defendant Yordy in his
official and individual capacity; Defendant Corizon; and Defendants Custody Does

101. Plaintiff repeats and re-alleges the allegations in all preceding paragraphs as if
fully set forth herein.

102. Defendants failed to comply with professional standards in the treatment, care,
and supervision of Plaintiff during her incarceration at ISCI. Defendants’ failures include but are
not limited to: failing to provide timely and necessary medical treatment; disciplining and

punishing Plaintiff for behaviors and actions reflecting her medical diagnosis and seeking
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medical treatment; and failing to house Plaintiff safely.

103. Defendants also failed to appropriately supervise, review, and ensure the
provision of adequate care and treatment to Plaintiff by custody and medical staff, and failed to
enact appropriate standards and procedures that would have prevented the harm that she has
experienced.

104. Together, Defendants acted negligently and improperly, breached their respective
duties, and as a direct and proximate result, Plaintiff suffered injuries and damages as alleged
herein.

105. The negligent conduct of Defendants was committed within the course and scope
of their employment.

106. The aforementioned acts of individual Defendants and Corizon were conducted
with conscious disregard for the safety of Plaintiff and others, and were therefore malicious,
wanton, and oppressive. As a result, Defendants’ actions justify an award of exemplary and
punitive damages to punish the wrongful conduct alleged herein and to deter such conduct in the

future.

PRAYER FOR RELIEF

WHEREFORE, Plaintiff requests entry of judgment in her favor and against Defendants

as follows:

a. For injunctive and declaratory relief, including but not limited to enjoining
Defendants to provide Plaintiff with adequate and necessary medical care;
enjoining Defendants to provide Plaintiff equal access to clothing, cosmetic, and
hygiene items available to inmates housed in female institutions; enjoining
Defendants to house Plaintiff at an institution consistent with her gender identity;
declaring unconstitutional and violative of federal law Defendants’ practices in
denying Plaintiff and other similarly situated inmates with adequate and necessary
medical treatment;

b. For compensatory, general and special damages, in an amount to be determined at
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trial;

C. For punitive damages against individual Defendants and Corizon in an amount to
be proven at trial;

d. For reasonable costs of this suit and attorneys' fees and expenses; and

d. For such further relief as the Court may deem just, proper, and appropriate

DEMAND FOR JURY

Pursuant to Fed. R. Civ. P. 38(b), Plaintiff demands trial by jury.

Dated: Janary 31, 2019 Respectfully Submitted,
NATIONAL CENTER FOR LESBIAN RIGHTS
FERGUSON DURHAM
HADSELL STORMER & RENICK LLP
By: /s/ - Lori E. Rifkin

Lori E. Rifkin
Attorneys for Plaintiff
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CERTIFICATE OF SERVICE

| HEREBY CERTIFY that on the 31st day of January, 2019, I filed the foregoing
electronically through the CM/ECF system, which caused the following parties or counsel to be

served by electronic means, as more fully reflected on the Notice of Electronic Filing:

Dylan Eaton
deaton@parsonsbehle.com

J. Kevin West
kwest@parsonsbehle.com

Attorneys for Corizon Defendants

Brady James Hall
brady@melawfirm.net

Marisa S. Crecelius
marisa@melawfirm.net

Attorney for IDOC Defendants

/sl - Lori E. Rifkin
Lori E. Rifkin
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